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Page  22,  line  lo  from  top,  for  "for**  read  "from.** 
"     28,   "      4    "    bottom,  for  "or**  read  "on.** 
"    80,   "      8    "    top,  for  "her**  read  "his.** 
"    89,   "      7    "    top,  strike  out  "of  the  condition.** 
"  202,   "      9    "    bottom,  strike  out  "real.** 

"224,   "  II     «    top,  for  "seven**  read  "Eve.** 

"  321,   "  17    "    top,  strike  out  "not.** 

"  339.   "  18    "    top,  strike  out  the  apostrophe  after  "so.** 
"  401,   "      3    "    top,  insert  after  "all**  "his  claims  to.** 

"  593»   "  ^o  and  9  from  bottom,  for  "includes*'  read  "excludes.** 
"  698,   "      7  from  bottom,  for  "forty-two**  read  "thirty-four.** 

"797,   ".  12    "    top,  for  "15**  read  "25.** 
"  800,   "      8    "    top,  insert  before  "interest**  "not** 
"  804,   "      8    "    top,  for  "She**  read  "S.** 

"  824,   "  14    "    bottom,  for  "she**  read  "he.** 
"  894,   "      7  and  18  from  bottom,  for  "plaintiflfe**  read  "defendants." 
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Howe,  Knox  &  Co.  v.  Ould  &  Carrinqton. 
Bartlbtt  &  Robins  v.  Ould  &  Carrington. 

November  23. 

1.  Delivery  is  absolutely  essential  to  the  transfer  by  endorsement  of  nego-       1876. 

tiable  paper,  but  such  delivery  may  be  either  actual  or  constructive.  November 

Term. 
a.  Whether  a  purchaser  or  endorsee  of  negotiable  paper  has  acquired  such 
possession  actual  or  constructive  as  is  sufficient  for  all  the  purposes  of 
the  transfer,  must  always  depend  upon  the  particular  circumstances 
<^  each  case. 

3.  S  is  the  owner  of  the  negotiable  note  of  M.  for  |8,ooo,  which  he  en- 
dorses and  deposits  with  the  bank  as  collateral  security  for  a  loan  of 
^4/x>o  obtained  upon  the  discount  by  the  bank  of  the  note  of  B.  S 
sells  the  note  to  O,  and  gives  O  an  order  on  the  bank  to  deliver  the 
note  to  O.  On  the  same  day  O  presents  the  order  at  the  bank,  and  is 
told  the  president  of  the  bank  is  absent  from  town.    Some  days 
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1876.  thereafter  O  has  an  interview  with  the  president  at  the  bank,  and  is 

^  Tenm^^*^  then  informed  that  the  debt  of  S  is  nearly  paid,  and  that  he  would 

deliver  to  O  the  note  but  for  the  service  of  attachment  upon  the  bank. 

„  The  debt  of  S  is  afterwards  paid  in  full.     Before  the  sale  by  S  to  O, 

Knox  &Co  an  attachment  had  been  served  upon  M  at  the  suit  of  a  creditor  of 

V'  S ;  but  of  this  O  had  no  notice  when  ^he  purchased  the  note.     After 

Carrineton  ^^  ^^^^  *^*^  notice  to  the  bank  by  O,  an  attachment  was  served  on  the 

bank  by  another  creditor  of  S.     Held  :  The  sale  by  S  to  O  is  valid, 

55*  ,f^  and  he  is  entitled  to  the  note  as  against  the  attaching  creditors  of  S. 

Robins  ^  * 

V. 

Same.  These  two  cases  are  substantially  the  same,  and 
were  heard  together  in  this  court.  The  subject  of 
controversy  in  the  cases  is  the  note  for  $8,000  given 
by  Solomon  Myers  to  Samuel  Strong,  which  was  one 
of  the  subjects  involved  in  the  case  of  Myers  v.  Ould 
&  Carrington,  reported  in  23  Gratt.  883.  In  that  case 
it  was  held  that  the  note  was  a  valid  security  as  against 
Myers;  but  whether  it  was  the  property  of  Ould  & 
Carrington  under  the  transfer  of  it  by  Strong  to  them, 
or  was  subject  under  the  attachments  of  his  creditors 
was  left  to  be  litigated  in  the  attachment  suits  of  these 
creditors. 

On  the  29th  of  May  1866,  Howe,  Knox  &  Co.,  insti- 
tuted  their  action  of  assumpsit  against  Samuel  Strong, 
in  the  circuit  court  of  the  city  of  Richmond,  to  re- 
cover the  sum  of  $1,092.43,  with  interest  from  the  Ist 
of  October  1865;  and  at  the  same  time  they  sued  out 
attachments  against  him  as  an  absent  defendant;  one 
of  which  was  served  on  Solomon  Myers  on  the  Slst  of 
May  1866,  and  the  other  was  served  on  Betz,  Young- 
aling  &  Co.  on  the  29th  of  May. 

Ould  &  Carrington  filed  their  petition  in  this  suit, 
claiming  that  the  note  for  $8,000  executed  by  Myers 
to  Strong  had  been  transferred  to  them  by  Strong, 
and  that  they  were  the  holders  thereof  for  value  with- 
out notice  of  the  attachment  of  Howe,  Knox  &  Co. 

On  the  trial  of  the  cause,  in  December  1866,  be 
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tween  the  plaintifis  and  Strong,  there  was  a  verdict     '^^^^ 
and  judgment  in  favor  of  the  plaintiflfe.     The  case,     Term. 

upon  the  petition  of  Ould  &  Carrington,  was  then  al- • 

lowed  to  lie  until  their  contest  with  Myers  was  ended.  Knox&Co 
The  case  came  on  for  trial  in  January  1874,  when    ^  Y;  ^ 

/  Ould  & 

the  parties  dispensing  with  a  jury  submitted  the  whole  Camngton 
matter  of  law  and  fact  to  the  court.    And  the  court  Bartiett  k 
held  that  the  right  of  Ould  &  Carrington  to  the  said    ^""^'"^ 
note  was  paramount  to  that  asserted  by  the  plaintiffs     Same. 
under  their  attachment     And  the  First  National  Bank 
which  had  possession  of  the  note,  admitting  they  had 
no  claim  upon  it,  was  directed  to  deliver  it  to  Ould  & 
Carrington.     To  this  opinion  of  the  court  the  plain- 
tiffs excepted;  and  set  out  the  evidence  in  their  excep- 
tion.    They  applied  to  this  court  for  a  supersedeas; 
which  was  allowed. 

The  case  of  Bartiett  &  Robins  against  Strong,  was 
also  an  action  of  assumpsiiy  in  the  same  court,  brought 
on  the  30th  of  May  1866,  to  recover  the  sum  of  $8,200. 
They  also  sued  out  attachments,  one  of  which  was 
served  on  Solomon  Myers,  on  the  31st  of  May.  They 
sued  out  another  attachment  on  the  13th  of  June, 
which  on  the  same  day  was  served  on  H.  G.  Fan t,  pre- 
sident of  the  First  National  Bank  of  Richmond. 

Ould  &  Carrington  filed  their  petition  in  this  suit, 
claiming  the  said  note  of  Myers  as  theirs,  on  the  same 
grounds  stated  in  the  former  case.  The  same  proceed- 
ings were  had  in  the  case,  viz:  a  judgment  in  favor  of 
the  plaintiffs  against  Strong,  and  in  favor  of  Ould  & 
Carrington  against  the  plaintiffs,  and  an  exception  by 
them,  and  a  supersedeas  allowed.  The  evidence  in  both 
cases  is  the  same,  and  omitting  what  has  been  before 
stated  is  as  follows : 

Solomon  Myers  had  executed  his  negotiable  note  to 
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1876.     Samuel  Strong,  or  order,  in  the  words  and  figures,  fol- 
Term,    lowing,  to-wit : 


KS»r&Co  Richmond,  Virginia,  14th  April,  1866. 

r.  T;  c    $8,000. 

Ould  &  ' 

Carrington     On  the  first  day  of  August,  eighteen  hundred  and 

Bartiett  &  scventy-six,  I  promise  to  pay  to  Samuel  Strong,  or 

Robins    order,  without  offset,  negotiable  and  payable  at  the 

•  Same.    National  Exchange  bank  of  Richmond,  Virginia,  eight 

thousand  dollars,  for  value  received. 

Sol.  a.  Myers. 
Endorsed, 

Samuel  Strong. 

Which  said  note  the  said  Strong  had  endorsed  in 
blank,  and  delivered  to  the  First  National  Bank  of 
Richmond,  of  which  H.  G.  Fant  was  president,  as  col- 
lateral security  for  a  loan  of  four  thousand  dollars, 
made  by  the  said  bank  by  discounting  for  said  Strong 
a  note  of  Betz,  Toungaling  &  Byer,  at  the  time  the 
said  note  was  so  pledged,  and  before  the  service  of 
plaintiffs'  attachment  upon  said  Myers,  and  that  said 
note  is  still  due  and  unpaid,  and  amply  secured  by 
deed  of  trust  on  real  estate  in  the  city  of  Richmond. 

That  on  the  8th  day  of  June  1866,  Ould  &  Carring- 
ton became  purchasers  for  value  of  said  note,  without 
notice  of  any  attachment  issued  or  served  upon  said 
Myers  or  the  said  bank;  that  said' note  was  transferred 
to  them  in  payment  or  discharge  of  a  debt  of  two 
thousand  five  hundred  and  fifty  dollars  due  them  from 
Strong;  and  that  after  the  said  transfer  they  had  no 
claim  against  said  Strong,  either  by  reason  of  the  said 
Strong's  endorsement  in  blank  of  said  note  or  on  any 
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accoQDt  whatever;  that  at  the  time  of  the  transfer  to  ^^  '^76. 

'  ^  November 

them  of  said  note  it  was  held  by  the  bank  in  pledge     Term. 
for  the  sam  of  four  thousand  dollars  lent  to  said  Strong 
as  hereinbefore  stated,  but  that  the  said  debt  has  since  Knox&Co 
been  paid  off  and  discharged ;  that  the   plaintiffs  in    ^J^ 
this  suit  had  never  caused  to  be  issued  or  served  any  Camngton 
attachment  whatsoever  upon  the  First  National  Bank.  Bartlett  & 

That  Ould  &  Carrington,  on  the  8th  day  of  June    ^^^"^ 
1866,  presented  or  delivered  to  an  officer  of  the  bank,     Same. , 
the  order  of  Samuel  Strong  in  their  favor  for  said 
iiote,  which  said  order  is  in  the  words  and  figures  fol- 
lowing, to  wit  : 

ORDER. 

Mr.  Fant  will  please  deliver  to  Mr.  Ould  the  note  of 
Mr.  Sol.  Myers,  which  I  left  with  him  as  collateral  se- 
curity for  notes  of  Betz,  Toungaling  &  Byer. 

Samuel  Strong. 
June  8th,  '66. 

That  Mr.  Ould  was  then  informed  by  an  officer  of 
the  bank,  that  the  president,  Mr.  Pant,  was  out  of 
town.  Some  days  thereafter,  Mr.  Ould  had  an  inter- 
view with  Mr.  Fant  at  the  bank,  and  was  then  informed 
that  the  debt  was  nearly  paid  for  which  the  note  was 
-pledged,  and  that  he  would  deliver  to  him  the  note, 
but  for  the  record  service  of  attachment  upon  the  bank. 
No  claim  upon  said  note  is  now  asserted  by  the  bank 
or  Betz,  Youngaling  &  Co. 

The  AUomey  General  and  Cannon  ^  Courtney^  for  the 
appellants. 

Ould  ^  Carrington  and  Page  ^  Maury ^  for  the  appel- 
4ee8« 
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1876.        Staples,  J.    This  is  a  controversy  between  Howe, 

Term.    Knox  &  Co.,  as  attaching  creditors  of  Samuel  Strong 

on  the  one  hand,  and  Ould  &  Carrington  on  the  other, 

Knox^Co  claiming  to  be  purchasers  and  endorsers  for  value  of  a 
o  Id  A    ^^gotiable  note  executed  by  Myers  to  Strong.     The 

Carrington  plaintiffs'  attachment  was  served  on  Myers  on  the  Slst 

Bartiett  &  of  May  1866.     On  the  8th  of  June  1866,  Ould  &  Car- 
Robins    rington  purchased  the  note  from  Strong.     They,  how- 

^  Same,  ever,  did  not  then  acquire  possession  of  the  note,  as  at 
that  time,  and  at  the  time  of  the  service  of  the  attach- 
ment, it  was  held  by  the  First  National  Bank  as  col- 
lateral security  for  a  debt  of  about  four  thousand 
dollars,  which  Strong  had  owed  the  bank.  Strong, 
however,  gave  Ould  &  Carrington  an  order  on  the 
bank  for  the  note,  which  was  on  the  same  day  pre- 
sented or  delivered  to  an  oflBcer  of  the  bank.  Mr. 
Ould,  by  whom  the  note  was  so  presented,  was  then 
informed*  that  the  president  was  out  of  town.  Some 
days  thereafter,  in  an  interview  between  that  officer 
and  Mr.  Ould,  the  former  told  the  latter,  that  the  debt 
for  which  the  note  was  pledged  was  nearly  paid  off,^ 
and  that  he  would  deliver  up  the  note,  but  for  the  ser- 
vice of  an  attachment  on  the  bank.  It  seems  that  this 
latter  statement  was  founded  on  a  misapprehension, 
and  that  in  fact  in  this  case  no  attachment  was  ever 
served  on  the  bank.  The  balance  of  the  debt  for 
which  the  note  was  pledged  has  been  long  since  paid, 
and  the  bank  asserts  no  claim  to  the  note. 

It  is  conceded  that  Ould  &  Carrington  are  bona  fide 
purchasers  of  the  note  for  value;  that  they  made  the 
purchase  without  notice  of  the  attachment  issued  or 
served  upon  Myers,  or  the  bank;  and  it  is  fair  to  pre- 
sume they  did  not  acquire  such  notice  until  the  inter- 
view with  the  president  of  the  bank;  which  was 
several  days  after  the  first  presentation  of  the  order 
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to  an  oflBcer  of  that  institution.     It  must  be  admitted  ^-  '^76. 

November 

that  this  is  a  strong  equity  in  favor  of  Ould  &  Oarring-     Term. 


ton.     It  is  insisted,  however,  that  this  is  not  sufficient. 
In  order  to  defeat  the  lien  of  the  attachment,  they  Knox&^Co 
most   have  something  more:  they  must,  it  is  said,    qT;  « 
have   the   legal   title   as   endorsees   for    value.     This  Camngton 
ground,  it  is  contended,  they  do  not  occupy ;  because  Bartiett  & 
at  the  time  of  the  purchase,  no  delivery  was  made  to    ^^^^^ 
them.     They  did  not  and  could  not  even  obtain  con-     Some. 
trol  of  the  note,  as  it  was  then  in  possession  of  the 
bank  as  collateral  security  for  a  debt.     Now  it  may  be 
conceded  as  well  settled  under  the  law  merchant,  that 
delivery  is  absolutely  essential  to  the  transfer  by  en- 
dorsement of  negotiable  paper.     The  authorities  leave 
no  room  for  doubt  or  controversy  on  this  point.     The 
cases  are,  however,  not  agreed  in  respect  to  the  acts 
necessary  to*  constitute  a  delivery.     Notwithstanding 
an  occasional  obUer  opinion  to  the  contrary,  it  is  very 
clear  that  an  adtual  manual  delivery  is  not  absolutely 
essential  to  a  titib  by  endorsement.     "  Holder  is  a  gene- 
ral word  applied  to  any  one  in  actual  or  constructive 
possession  of  the  bill,  and  entitled  at  law  to  recover  or 
receive  its  contents.    This  is  the  rule  as  laid  down  in 
Byles  on  Bills.     In  a  note  to  the  same  authority  it  is 
said,  *^It  is  conceived  that  if  an  agent,  a  banker  for  ex- 
ample, hold  a  bill  transferable  by  delivery,  a  direction 
given  to  him  by  the  owner  to  hold  it  for  another,  it 
is  a  sufficient  transfer  by   delivery.'*    Sixth  edition, 
page  2S5.  • 

Here  the  note  was  endorsed  in  blank  by  Strong,  and  « 

was  transferable  by  delivery.  A  written  direction  was 
given  by  Strong  to  the  bank  to  deliver  it  to  Ould  & 
Carrington;  and  notwithstanding  a  small  balance  of 
the  debt  for  which  the  note  was  pledged,  was  still  due, 
the  bank  was  perfectly  willing  to  surrender  the  note 
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November  ^^  ^"'^  *  ^*^"°g^^o>  ^"d  would  have  done  80  bat  for 
Term,    the  supposed  existence  of  the  attachments. 

We  have  the  right  to  infer  at  least  that  such  was  the 

Knor&Co  ^^^'    ^^^  president  of  the  bank  so  stated,  and  the 
^T;  o.    correctness  of  that  statement  was  never  denied  or 

Ould  & 

Carrington  questioned  by  the  bank  or  its  officers  or  attorneys. 

Bartiett  &  The  amount  due  the  bank  was  at  the  time  insignifi- 

Robms    cant,  and  that  was  amply  secured.     There  is  no  ques- 

Same.     tion  therefore,  no  just  reason  to  doubt,  that  the  bank 

was  wiling  to  surrender  the  note  to  Ould  &  Carrington, 

as  stated  by  the  president. 

In  Edwards  on  Bailments,  page  225,  the  author  lays 
it  down  "  that  the  pawner  retains  the  right  to  negotiate 
or  collect  the  note  provided  he  discharge  the  lien  of 
the  pledge  before  judgment;  he  may  transfer  the  note 
to  a  third  person,  who  may  maintain  an  action  on  it  as 
evidence  in  his  own  name  *' 

This  language  is  directly  applicable  to  the  present 
case,  and  the  doctrine  is  fully  sustained  by  the  au- 
thorities. 

The  case  of  Fisher  v.  Bradford^  7  Greenl.  R.  28,  in 
many  of  its  features  bears  a  strong  resemblance  to  the 
case  in  hand.  There  the  note  had  been  pledged  as  col- 
lateral security  to  a  bank,  and  it  was  insisted,  whilst  so 
held,  it  could  not  be  negotiated  to  a  third  person,  so 
as  to  give  him  a  right  of  action  in  his  own  name.  In 
answer  to  this  objection,  Weston^  Judge,  said:  "The 
bank  had  a  special  property,  which,  accompanied  as  it 
was  by  possession  of  the  instrument,  would  have  justi- 
fied and  enabled  it  to  sue  and  recover  thereon.  But 
the  general  owner  may  sue,  although  liable  to  be  de- 
feated in  his  action  if  the  bank^  not  being  otherwise  satis- 
Jiedy  thought  proper  to  retain  the  note  to  its  own  use. 
And  so  may  any  other  person,  authorized  to  sue  by  the 
general  owner,  be  subject  to  the  same  contingency. 
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The  arraneemeDts  between  the  bank  and  the  payee  ^^  ^^76. 

°  ^  "^        November 

afford  no  defence  to  the  maker.     The  pledge  having     Term. 

been  given  up,  it  is  as  to  him  as  if  it  had  never  existed. ■ 

He  is  not  liable  to  the  bank;  and  when  he  has  paid  Knox^Co 
and  satisfied  the  plaintiff',  he  is  completely  discharged    q  T;  « 
from   the  note;   and  no  one  who  is  or  ever  was  in- Carrington 
terested  in  it  can  have  any  cause  of  complaint."  Bartiett  & 

The  case  of  Richardson  v.  Lincoln,  5  Mete.  R.  201,  ^°^^"^ 
eaetains  the  same  doctrine  of  a  constructive  delivery.  Same. 
There  Chief  Justice  Shaw^  who  it  will  be  agreed  is 
good  authority,  said:  "In  this  case  the  note  was  in 
the  keeping  of  Mr.  Williams,  as  the  attorney  of  the 
promisee,  and  he  was  then  his  agent.  But  when 
Richardson,  the  promisee,  negotiated  the  note  to  his 
daughter,  and  left  it  in  Mr.  Williams'  custody  for 
her  use,  he  thereby  consented  to  hold  it  for  her, 
and  became  her  agent,  and  brought  an  action  on  it 
in  her  name,  which  she  sanctioned  by  original  order 
or  subsequent  ratification.  This  is  abundant  proof  of 
actual  transfer  and  constructive  delivery,  and  makes 
her  holder  and  endorsee  of  the  note,  although  she 
never  saw  if  And  in  another  place  the  learned 
chief  judtice  says:  "A  constructive  delivery  is  sufli- 
cient;  and  even  in  case  of  the  sale  of  goods  deposited 
in  the'hands  of  a  third  person,  a  contract  of  sale,  with 
an  order  on  the  depositary  to  deliver  them  to  the  ven- 
dee, is  a  good  constructive  delivery. 

In  Mitchell  v.  Byme^  6  Rich.  R.  171,  the  controversy 

was  between  attaching  creditors  on  the  one  hand,  and 

certain  plaintiff  claiming  to  be  holders  of  the  bill  for 

value  on  the  other.     The  important  question  was  to 

<l6termine  when  the  plaintiffs  became  such  holders. 

The  bills  had  been  mailed  to  the  plaintiffs,  but  had  not 

reached  them  on  the  day  of  levying  the  attachment, 

the  5th  December  1850.    The  supreme  court  of  South 
Vol.  xxvni — 2 
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1876.     Carolina  held,  that  so  soon  as  the  bills  were  mailed  to 

November  ' 

Term,    the  plaintiflfe  they  became  the  owners  thereof,  with  im- 
mediate  riffht  of  action  thereon,  and  that  it  was  not 

Knox&Co  necessary  that  the  plaintiff,  at  the  time  of  commencing 
Ould  &    ^^®  action,  should  have  the  possession  of  the  bill.     It 

Carrington  is  Sufficient  that  he  is  the  owner. 

Bartiett  &  If  in  that  case  the  court,  at  the  instance  of  the  at- 
Robms  Caching  creditors,  had  interfered  and  prevented  the 
Same,  plaintiffs  getting  possession,  it  can  hardly  be  supposed 
that  this  act  would  defeat  a  title  previously  acquired. 
If  by  the  mailing  the  plaintiffs  become  the  owners, 
then  no  act  of  a  third  person  could  defeat  the  rights 
thus  acquired.  The  case  of  the  King  v.  Lambton  etals.^ 
5  Price  428,  444,  2  Eng.  Exch.  R.  276,  affirms  the  same 
doctrine  as  the  South  Carolina  decision.    . 

The  case  of  lysaght  v.  Bryant^  67  Eng.  C.  L.  R.  46, 
is,  perhaps,  a  stronger  authority  upon  the  same  sub- 
ject. There  Lysaght  k  Smithell  carried  on  business 
in  partnership.  Being  indebted  to  Lysaght,  the  elder, 
one  of  the  firm,  who  acted  as  agent  of  the  creditor, 
with  the  concurrence  of  his  partner,  endorsed  a  bill  of 
exchange  in  the  name  of  the  firm,  and  placed  it 
amongst  the  securities  which  he  held  for  the  Creditor; 
but  the  fact  was  never  communicated  to  the  creditor. 
He  was  not  informed  either  of  the  indorsement  or  of 
the  deposit  of  the  bill  among  securities  held  for  his 
benefit;  and  yet  it  was  decided  that  this  was  a  'good 
endorsement  by  the  firm  to  the  creditor.  This  de- 
cision was  made  by  the  unanimous  opinion  of  the 
judges  of  the  common  pleas. 

Numerous  decisions  in  reference  to  deeds  show  the 
reluctance  of  the  courts  to  permit  mere  technicalities 
with  respect  to  delivery  to  defeat  the  intent  of  the 
parties,  and  the  manifest  justice  of  the  case.  Thus  in 
Hedge  v.  Drew^  12  Pick.  R.  141,  it  was  held  that  a  de* 
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livery  of  the  deed  by  a  father  to  a  third  person  for  the  ^^  ^^7^. 

J  J  ^  November 

ase  of  a  daughter,  and  her  subsequent  assent  to  it,  was     Term. 
a  good  delivery  to  pass  real  estate.  

In  Dargan  v.  Richardson^  1  Cheves'  Law  R.  197,  the  Knox&Co 
plaintiff,  as  security  for  one  Long,  had  paid  money  on    q  {^  « 
his  account.     Long  being  about  to  leave  the  state,  ad-  Carrington 
dressed  a  letter  to  the  plaintiff  making  an  assignment  Bai-tiett  & 
to  him  of  all  his  goods  as  an  indemnity.     After  the    ^^"^^^^ 
date  of  the  letter,  but  before  it  reached  the  plaintiff*,     Same. 
attachments  were  levied  upon  the  goods.     It  was  held 
that  the  assignment  was  good  against  the  attaching 
creditors. 

And  in  Hutchison  ^  wife  v.  Rxisi^  2  Gratt.  R.  394, 
the  deed  was  acknowledged  before  a  justice,  but  re- 
tained in  the  possession  of  the  grantor.  And  yet  this 
court  held  it  a  good  delivery,  it  being  manifest  that  the 
grantor  intended  to  hold  it  for  the  benefit  of  the 
grantee.  According  to  all  the  authorities  the  delivery 
of  a  deed  is  complete  when  the  grantor  has  parted  with 
his  dominion  over  it,  with  intent  it  shall  pass  to  the 
grantee,  if  the  latter  assents  to  it  by  himself  or  his 
agent.  I  do  not  say  there  is  a  perfect  analogy  between 
deeds  and  negotiable  instruments.  But  as  between 
the  endorsee  for  value,  or  one  claiming  to  be  such,  and 
a  third  person,  asserting  a  mere  statutory  lien,  substan- 
tially the  same  rules  should  apply  to  both  classes  of  in- 
struments. 

The  transfer  of  negotiable  paper  is  not  by  force  of 
any  statute,  but  is  regulated  purely  by  usage,  and  that 
usage  is  founded  on  convenience.  The  reasons,  or  one 
of  the  reasons  for  requiring  the  delivery  of  such  secu- 
rities in  order  to  confer  a  perfect  title,  is  that  it  would 
be  very  inconvenient  to  separate  the  evidence  of  own- 
ership from  the  bill  or  note  itself.  The  maker,  upon 
paying  the  same,  has  the  right  to  demand  the  sur- 
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XT  '^^^il     render  of  the  bill  or  note,  for   his   own   protection. 

November  * 

Term.     Otherwise  he  could  never  pay  with  entire  safety.     Bo- 
sides  he  would  never  know  whom  to  pav  where  the 

Howe  " 

Knox  &Co  P^s^ession  is  separate  from  the  title.     It  will  thus  be 
Ould  &    ®^^°  ^^^^  ^"®  ground  of  the  rule  is  the  security  of  the 
Carrington  maker.     Another  is  the  unrestricted   circulation   of 
Bartiett  &  such  paper,  so  that  the  bona  fide  holder  for  value  may 
Robins    jjg  secure  in  his  title  and  his  possession.     These  rules 
Same,     of  'the  law  merchant  requiring  delivery  are  of  course 
moulded  to  suit  the  convenience  and   necessities  of 
mankind.     When  the  reason  for  requiring  actual  de- 
livery ceases,  the  rule  no  longer  applies.     If,  for  exam- 
ple, the  note  is  in  possession  of  one  as  an  agent  or  attor- 
ney, who  acknowledges  the  title  of  another,  the  owner 
may  negotiate  it  as  effectually  as  though  he  had  the 
actual  possession,  and  the  transferree  will  acquire  a  per- 
fect title  although  he  may  never  see  the  note.    No  one 
will  contend  that  in  such  case  a  loss  of  the  note  by 
robbery,  or  by  fire,  or  even  by  the  adverse  claim  of 
another,  would  defeat  the  title  of  the  transferee.     It  is 
his  note  that  is  stolen,  or  destroyed,  and  not  that  of 
the  seller.     Whether,  therefore,  the  purchaser  or  en- 
dorsee has  acquired  such  possession,  actual  or  construc- 
tive, as  is  sufficient  for  all  the  purposes  of  the  transfer, 
must  always  depend  upon  the  particular  circumstances 
of  each  case. 

If,  in  the  case  before  us.  Strong  had  gone  with 
Ould  &  Carrington  to  the  bank  and  requested  the  latter 
to  hold  the  note  for  the  benefit  of  the  former,  the  note 
would  have  been  fully  negotiated.  There  is  no  doubt 
but  the  owner  may  pledge  the  bill  or  note,  and  then 
negotiate  it,  subject  only  to  the  lien  of  the  pledge. 
The  transferree  must  of  course  have  the  possession  or 
control  of  the  paper  when  payment  is  demanded  or  a 
recovery  is  had.     As  already  stated  the  bank  asserted 
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110  claim  to  the  note  at  the  time;  it  recognized  the  ^,  ^^76- 

'  '  r)  November 

transfer  and  the  title  of  the  purchaser.     So  that  the    Term, 

case  presented  is  one  in  which  the  pledgee  so  far  from 

asserting  a  lien  waives  it  in  favor  of  the  endorsee.  KnoT&Co 
How  then  does  the  mere  existence  of  an  attachment    ^  Yi  , 

Ould& 

prevent  the  operation  of  these  principles  of  law.  ItCamngton 
certainly  cannot  aftect  the  result  as  between  Ould  &  Bartiett  & 
Carrington  and  the  maker.  The  latter  cannot  com-  RoWns 
plain.  By  the  terms  of  his  contract  he  is  answerable  to  Same. 
the  payee  or  to  his  order,  and  according  to  its  legal  ef- 
fect to  the  order  of  any  other  holder.  His  obligation 
is  to  pay  the  holder,  whoever  he  may  be,  at  the  ma-  . 
turity  of  the  note  in  1876.  Besides,  the  maker  has 
had  his  day  in  court,  and  is  no  longer  concerned  in  the 
decision.  The  transfer  of  title  is  complete  as  to  him, 
as  to  Strong,  and  as  to  the  bank,  and  was  so  complete 
on  the  8th  June  1866,  the  day  of  the  transfer.  If  the 
transaction  between  these  parties  on  that  day  was  com- 
plete, leaving  nothing  to  be  done  as  between  them  to 
vest  the  title,  the  existence  of  the  attachment  could 
not  affect  the  title  unless  Ould  &  Carrington  at  that 
time  had  notice  of  it.  They  would  have  obtained 
actual  possession  of  the  note  long .  ago  but  for  the 
interference  of  the  court  at  the  instance  of  the  at- 
taching creditor.  In  determining  the  rights  of  the 
parties,  however,  one  must  look  not  to  what  has 
since  occurred,  but  to  the  facts  as  they  existed  on 
the  day  the  transfer  was  made,  and  the  bank  no- 
tified. The  attaching  creditors  cannot  by  invoking 
the  aid  of  the  court  to  wrest  the  note  from  the  bank, 
and  thus  prevent  its  recovery  by  the  endorsee,  change 
the  rights  and  obligations  of  the  parties  as  they  pre- 
viously existed.  My  opinion  therefore,  is,  that  Ould 
&  Carrington  were,  on  the  8th  of  June  1866,  endorsees 
for  value  without  notice  of  the  attachment.     However 
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1876.     much  we  may  differ  upon  this  point,  we  are  all  agreed 
Term,    that  if  they  occupy  that  position  they  are  entitled  to 

the  note  as  against  the  lien  of  the  attachment.     By 

Knox&Co  the  law  of  the  instrument,  by  the  terms  of  the  con- 
o  Id  &    ^^^^^^  ^^^  person  in  possession  of  the  note  at  the  time  of 
Carrington  its  maturity,  is  entitled  to  the  payment.     This  is  the 
Bartiett  &  obligation  of  the  maker.     This  he  is  bound  to  do,  and 
Robms    Y^Q  jg  jj^^  required  to  do  more.     The  suing  out  and 
Same,    service  of  an  attachment  cannot  change  these  results. 
Another  interesting  and  important  question  was  dis- 
cussed at  the  bar  with  much  learning  and  ability ;  and 
•  that  is,  whether  a  negotiable  note,  whilst  it  is  still  cur- 
rent, is  properly  the  subject  of  levy  by  attachment  at 
all.     It  is  unnecessary  to  express  any  opinion  upon  this 
question.     If  we  should  hold  that  it  is  not,  such  a  de- 
cision would  of  course  be  fatal  to  the  pretension  of  the 
attaching  creditors.    If  we  should  hold,  on  the  other 
hand,  that  such  a  note  may  be  the  subject  of  attach- 
ment and  process  of  garnishment,  the  result  would  be 
the  same,  inasmuch  as  Ould  &  Carrington  being  en- 
dorsees for  value  had  title  paramount  to  that  acquired 
by  the  levy. 


BaRTLBTT  &  ROBBINS,' 

V.  )-    Staples^  J. 

Strong  et  ah. 


■] 


This  case  is  substantially  the  same  as  the  preceding 
one.  '  Here  the  attachment  was  issued  on  the  80th 
May  1866,  and  served  on  Myers  on  the  81st  of  that 
month,  but  it  was  never  served  on  the  bank.  The 
second  attachment  was  issued  on  the  18th  of  June 
1866,  and  served  on  the  bank  on  the  same  day,  but 
never  served  on  Myers.  If  the  plaintiffs  rely  upon  the 
first  attachment,  they  occupy  the  precise  position  of 
the  creditors  in  the  preceding  case.     K  they  rely  on 
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the  second,  both  attachment  and  levy  are  subsequent     ^^76. 
to  the  transfer  to  Ould  &  Carrington,  and  of  course    Term. 

confer  no  lien  or  title.    If  we  consider  both  attach- 

ments  together,  and  give  the  plaintiffs  the  benefit  of  Knox^Co 
the  levy  on  the  bank,  it  was  after  the  purchase  by  Ould    ^  [;  . 
&  Carrington,  and  of  course  could  not  affect  any  rights  Carrington 
previously  acquired.     Whether  service  on   the  bank  Bartiett  & 
before  the  transfer  would  have  had  such  effect,  it  is    ^°^^^^ 

'  V. 

unnecessary  now  to  inquire.     I  think  this  case  must     Same. 
take  the  same  course  as  the  other. 

JunaifENTS  AFFIRMED. 
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Fairfax  v.  City  op  Alexandria. 

January  ii. 

jg-y  I.  In  a  proceeding  to  confiscate  property  of  a  person  charged  to  be  in  re- 
January  bellion,  the  directions  of  the  attorney  general  are,  that  the  method  of 
Term.  seizure  of  the  property  shall  be  conformed  as  nearly  as  may  be  to  the 
state  law,  if  there  be  such.  When  therefore  the  proceeding  is  ta 
confiscate  debts  due  from  a  municipal  corporation,  the  notice  to  the 
debtor  must  be  upon  the  mayor  or  other  officer  named  in  the  Virginia 
statute;  and  notice  given  to  the  auditor  of  the  corporation  is  of  no 
effect ;  and  the  judgment  based  upon  such  notice  is  null  and  void. 

2.  On  such  a  proceeding  against  F,  the  counsel  of  F  does  not  enter  an 
^  appearance  for  him,  because  in  three  cases  against  the  same  party^ 
before  the  same  judge,  he  was  informed  by  the  judge  from  the  bench, 
that  it  was  the  rule  of  his  court  not  to  allow  an  appearance  and  de- 
fence by  rebels  and  traitors;  and  in  these  cases  the  appearance  and 
defence  were  stricken  from  the  cases;  and  this  a  short  time  before  the 
last  case  was  acted  on.  The  counsel  was  not  in  default  for  failing  ta 
enter  an  appearance  for  F;  and  the  decree  of  confiscation  is  void  and 
of  no  effect. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit 
court  for  the  city  of  Alexandria,  rendered  on  the  25th 
day  of  May  1875,  in  an  action  of  covenant,  wherein 
the  plaintiff  in  error,  Orlando  Fairfax,  was  plaintiff, 
and  the  defendant  in  error,  The  City  Council  of  Alex- 
andria, was  defendant. 

The  action  was  brought  upon  four  bonds  of  the 
said  corporation,  amounting  together  to  the  prin- 
cipal sum  of  $8,700,  which  bore  interest  at  the  rate 
of  six  per  centum  per  annum^  payable  half  yearly,  of 
which  principal  the   sum  of  $3,500  was   redeemable 
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on   the   10th   day  of  July   1861,    and  the    residue,   ^^77. 
$5,200,  was  redeemable   on    the  Ist   day    of  Janu-    Tenn. 


ary  1870.     The  only  issues  joined  in  the  case  were 

upon  the  pleas  of  "covenants  performed"  and  "cove-  \^ 
nants  not  broken,"  to  which  the  plaintiff  replied  p^^*^. 
generally;  and  the  parties  waiving  a  trial  by  jury  of 
the  issues  joined,  and  submitting  the  cause  to  the  de- 
termination of  the  court  upon  a  statement  of  agreed 
facts  filed  and  made  a  part  of  the  record  in  the  cause, 
and  the  matters  of  law  arising  thereon  being  argued, 
it  seemed  to  the  court,  upon  the  whole  matter  therein 
contained,  that  the  law  was  for  the  defendant,  and 
judgment  was  rendered  accordingly. 

The  defence  to  the  action  was,  that  the  said  bonds, 
or  the  principal  and  interest  of  the  debt  due  thereon, 
were  confiscated  under  the  act  of  congress  of  July  17, 
1862,  by  the  sentence  of  the  district  court  of  the 
United  States  for  the  eastern  district  of  Virginia. 

The  agreed  statement  of  facts  is  substantially  as  fol- 
lows : 

In  February  1864,  Dr.  Orlando  Fairfax,  the  plaintiff 

in  this  suit,  was  residing  in  Richmond,  Virginia,  the 

capital  of  the  Confederacy,  and  bad  been  living  there 

since  the  commencement  of  the  war,  having,  up  to  said 

commencement,  been  a  citizen  and  resident  of  the  city 

of  Alexandria,  Virginia.     He  lived  in  Richmond  till 

the  close  of  the  war,  and  whilst  thus  in  Richmond, 

continuously  during  the  period  mentioned  witWn  the 

Confederate  lines  he  held  four  bonds,  or  evidences  of 

indebtedness  of  the  city  of  Alexandria,  one  for  $2,000, 

one  for  $500,  one  for  $1,000,  and  one  for  $5,200,  all 

bearing  interest  at  the  rate  of  six  per  centum  per  annum 

on  their  face,  the  three  first  being  due  and  payable  on 

July  10th,  1861,  the  last  one  ($6,200)  being  due  and 

payable  January  1, 1870. 
Vol.  xxvni — 8 
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^877.  ^t  no  time  durinff  the  war  were  these  bonds  or  evi- 

January  ^ 

Term,  donces  of  indebtedness  out  of  the  personal  possession 


Fairfax 

V. 


and  custody  of  Orlando  Fairfax,  the  plaintiff  in  this 
cause  in  the  city  of  Richmond,  Virginia.     The  bonds 
Ckyof    aforesaid,  in  the  declaration  mentioned,  were  in  the 

Alexandria  ' 

words  and  figures  following:  (A  copy  of  the  bonds 
and  endorsements  is  set  out  in  the  record  as  part  of 
the  facts  agreed;  but  it  is  unnecessary  to  set  out  the 
same  here.) 

Three  of  which  bonds  had  been  regularly  and  pro- 
perly assigned  and  transferred  to  Dr.  Orlando  Fairfax, 
the  plaintiff  in  this  cause,  on  the  books  of  the  corpo- 
ration for  value,  and  had  passed  into  his  possession 
and  ownership  on  the  23d  day  of  November  1858,  and 
the  fourth  one  for  $5,200,  due  January  1st,  1870,  and 
bearing  interest  from  July  1st,  1858,  and  numbered  35, 
was  made  and  executed  and  delivered  to  him  in  his 
own  name  by  the  defendant  for  value  received. 

That,  on  the  30th  day  of  November  1866,  the  said 
plaintiff  served  a  notice  on  the  auditor  of  the  said  de- 
fendant, who  was  authorized  as  agent  of  the  said  de- 
fendant to  pay  the  interest  on  said  bonds  whenever  it 
fell  due,  not  to  pay  any  interest  which  should  there- 
after accrue  to  any  but  himself  or  his  authorized  at- 
torney. That  prior  to  the  commencement  of  this  suit, 
and  subsequent  to  January  1st,  1870,  the  plaintiff  by 
his  authorized  attorney  and  agent,  John  Johns,  jr.,  re- 
peatedly demanded  of  the  defendant  the  payment  of 
the  principal  of  said  bonds,  and  the  accrued  interest 
thereon,  and  payment  of  the  same  was  refused  by  de- 
fendant, and  the  said  amounts  have  never  been  paid  to 
the  plaintiff. 

That,  on  the  25th  day  of  July  1865,  the  plaintiff  re- 
ceived and  accepted  the  pardon  of  the  president  of  the 
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TJnited  States.     (A  copy  of  which  pardon  is  set  out  in    ^^77- 
the  record,  but  need  not  be  repeated  here.)  Term. 


That  between  March  14th,  and  April  11th,  1864,  an  — 

attorney  at  law  appeared  before  Jno.  C.  Underwood,       ^  " 
judffe  of  the  district  court  of  the  TJnited  States  for  the  ^f*^^^. 

-^      ^  Alexan'na 

district  of  Virginia  at  Alexandria  as  counsel,  and  en- 
deavored to  procure  from  him  a  reversal  of  the  decree 
of  confiscation  entered  in  favor  of  the  United  States 
against  Dr.  Orlando  Fairfax's  (the  plaintiff  in  this 
cause)  house  and  lot  situated  on  Cameron  street,  in  the 
city  of  Alexandria.  The  judge,  the  honorable  John 
C.  Underwood,  informed  the  attorney  from  the  bench 
that  he  could  allow  no  appearance  for  any  "  rebel"  or 
*' traitor;"  that  this  was  the  rule  of  his  court  as  before 
that  publicly  announced,  and  that  he  had  in  every  case 
ordered  the  appearance  of  counsel  for,  and  the  answer 
of  "rebels,"  to  be  stricken  from  the  files.  The  records 
of  three  confiscation  cases,  tried  in  the  United  States 
district  cooi't,  for  the  district  of  Virginia,  before  the 
said  John  C.  Underwood  as  judge,  between  March 
10th,  1864,  and  May  4th^  1864,  in  which  the  United 
States  was  plaintiff,  and  Dr.  Orlando  Fairfax  (the  plain- 
tiff in  this  cause)  was  defendant,  show  that  in  each 
case  the  above  rule  and  practice  of  the  court,  as 
proven  by  said  attorney,  that  is  to  allow  no  appearance 
for  any  "  rebel"  or  "  traitor,"  was  carried  out  against 
Dr.  Orlando  Fairfax,  the  defendant  in  these  cnjes,  and 
the  plaintiff  in  this,  and  that  the  appearance  of  his  at- 
torney, and  his  answers  in  those  three  cases,  tried  and 
determined  between  March  10th,  1864,  and  May  4th, 
1864,  were,  by  order  of  said  United  States  district 
court  at  Alexandria,  stricken  from  the  files,  on  the 
ground  that  said  Dr.  Orlando  Fairfax  was  within  the 
Confederate  lines,  and  a  rebel. 

That  the  aggregate  or  principal  of  said  bonds  is 
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1877.    J8,700,  upon  which  interest  has  accrued  as  to  $3,500 
Tenn.    thereof  from  January  15, 1867,  and  on  $5,200  thereof 


— ; from  July  1, 1867,  on  each  sum  at  the  rate  of  six  per 

\^    centum  per  annum.    That  on  the  4th  day  of  May  1864, 
City  of    the  United  States  district  court,  for  the  dis- 

Alexan'na 

trict  of  Virginia,  in  a  cause  in  confiscation  therein 
pending  (but  not  one  of  the  confiscation  causes  hereto- 
fore referred  to)  in  the  name  of  the  "United  States 
against  all  the  right,  title  and  interest  of  Dr.  Orlando 
Fairfax  in  and  to  eighty-seven  shares  of  the  stock  of 
the  corporation  of  Alexandria,  in  the  eastern  district 
of  Virginia,  together  with  all  the  monies  due  him  and 
becoming  due  from  the  said  corporation  for  dividends 
upon  said  stock,"  passed  a  sentence  of  condemnation 
condemning  said  stock  as  forfeited  to  the  United 
States,  the  record  of  which  sentence  is  in  the  words 
and  figures  following,  to  wit:  (Here  follows  the  said 
record,  which  will  not  be  set  out  here  in  full,  but  only 
the  substance  of  such  portions  as  seem  to  be  material 
to  be  here  stated.) 

The  libel  of  information  was  filed  on  the  24th  of 
February  1864,  by  L.  H.  Chandler,  United  States  attor- 
ney for  the  eastern  district  of  Virginia,  in  behalf  of  the 
government  of  the  United  States,  against  all  the  right, 
title  and  interest  of  Dr.  Orlando  Fairfax  in  and  to 
eighty-seven  shares  of  the  stock  of  the  corporation  of 
Alexaq^ria,  together  with  all  the  monies  due  him  and 
becoming  due  from  the  said  corporation  for  dividends 
upon  said  stock,  and  against  all  persons  lawfully  inter- 
vening for  their  interest  therein.  The  said  libel  con- 
tains nine  articles,  charging  the  said  Fairfax  with  being 
the  owner  of  the  said  stock,  and  with  having  forfeited 
the  same  by  violating,  as  therein  mentioned,  the  pro- 
visions of  the  act  of  congress  approved  on  the  17th 
day  of  July  1862,  entitled  "  an  act  to  suppress  insur- 
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Tection,  punish  treason  and  rebellion,  to  seize  and  con-    ,'^77- 

'  *^  January 

fiscate  the  property  of  rebels,  and  for  other  purposes,     Tenn. 

and  by  disregarding  the  proclamation  of  the  president 

of  the  United  States,  issued  on  the  25th  day  of  July  y  " 
1862,  "warning  all  persons  within  the  contemplation  ^^^^^^ 
of  the  sixth  section  of  the  said  act  of  congress  to 
^ease  from  participating  in,  aiding,  countenancing  and 
abetting  the  existing  rebellion  against  the  government 
of  the  United  States/'  The  last  two  of  the  said  arti- 
<jle8  are  in  these  words: 

"  Vni.  That  the  said  property  herein  described  has 
been  seized  by  the  United  States  marshal  for  the 
district  of  Virginia,  in  compliance  with  in- 
structions issued  by  the  attorney  general  to  district  at- 
torneys of  the  United  States,  and  by  virtue  of  the  fifth 
section  of  the  act  approved  on  the  17th  day  of  July,  in 
the  year  of  our  Lord  1862,  entitled  "an  act  to  sup- 
press insurrection,  to  punish  treason  and  rebellion,  to 
seize  and  confiscate  the  property  of  rebels,  and  for 
other  purposes." 

"EX.  That  by  reason  of  the  premises,  the  property 
herein  described  became  and  was  forfeited  to  the 
United  States,  and  ought  to  be  condemned  to  their  use. 

And  the  conclusion  of  the  libel  is  in  these  words: 
**  Wherefore  prayer  is  hereby  made  to  your  honor  that 
process  of  monition  may  issue  against  the  owner  and 
owners  of  the  property  herein  described^  and  ^against 
all  persons  interested  or  claiming  an  interest  therein, 
warning  them  at  some  early  day  to  be  therein  named 
to  appear  and  answer  this  libel  of  information;  and 
thQ  owners  of  said  property  being  absent  and  non-resi- 
dent, prayer  is  further  made  for  order  of  publication  in 
the  usual  form,  and  for  such  further  and  other  relief  as 
to  law  and  justice  may  appertain,  and  as  this  court  is 

<K>mpetent  to  give  in  the  premises. 

L.  H.  Chandler,  U.  S.  Attorney." 
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1877.  The  seizure  referred  to  in  the  eighth  article  of  said 

January  ^                                                                          '^ 

Tenn.  libel  was  made  under  a  warrant  of  the  said  attorney^ 


— ; dated  on  the  22d  of  February,  1864,  addressed  "Ta 

y  ^  the  marshal  of  the  United  States  for  the  eastern  dis- 
Cityof  trict  of  Virginia,"  directing  him  "to  seize  all  the 
right,  title  and  interest  of  Dr.  Orlando  Fairfax  in  and 
to  eighty-seven  shares  of  the  stock  of  the  corporation 
of  Alexandria  in  the  eastern  district  of  Virginia,  toge- 
ther with  all  the  monies  due  him  and  becoming  due 
for  the  said  corporation  for  dividends  upon  said  stock, 
together  with  all  the  improvements,  buildings,  rights, 
privileges,  appurtenances  and  other  hereditaments  ta 
the  same  belonging,  or  in  any  wise  appertaining,  and 
all  right,  title,  interest  and  estate  of  Dr.  Orlando  Fair- 
fax therein,  as  proceedings  are  to  be  instituted  to  se- 
cure the  confiscation  of  the  same  to  the  use  of  the 
United  States  under  the  above  entitled  act,"  and  di- 
recting him  to  report  the  said  seizure  to  the  said  attor- 
ney when  the  same  shall  have  been  made.  A  return 
was  made  on  said  warrant  in  these  words : 

"Unitbd  States  Marshal's  Office, 
Alexandria^  Fa.,  Feb.  23rrf,  1864. 

I  certify  that  I  have  seized  the  within  described  pro- 
perty, and  given  notice  to  R.  Johnson,  Esq.,  auditor  of 
the  corporation  of  Alexandria,  as  within  directed. 

John  Underwood,  U.  S.  Marshal" 

The  said  warrant  and  return  were  filed  with  the  libel,, 
and  on  the  26th  of  February  1864,  an  order  was  made 
in  the  cause,  which,  after  setting  out  the  style  of  it^  is 
in  these  words  : 

^^  On  reading  and  filing  the  libel  in  this  case,  the 
court  orders  that  process  of  monition  issue  as  prayed^ 
and  appoints  the  first  Monday  in  April  1864,  and  the 
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court  room  in  the  custom-house,  in  the  city  of  Alexan-  '*77« 

'  ^  Januaiy 

dria,  as  the  time  and  place  of  trial  of  this  cause;  and  Term. 


also  orders  that  notice  of  said  time  and  place  of  trial,       ; 
and  of  the  substance  of  the  said  libel,  be  given  by  pub-      % /* 
licatioD  thereof  in  the  Virginia  State  Journal^  a  news-  ^jg^cMi^ria 
paper  published  in  the  city  of  Alexandria,  and  also  by 
posting  up  the  same  at  the  court-bouse  door;  and  that 
proclamation  of  the  pendency  of  this  suit  be  made  by 
the  marshal  at  the  court-house  door  two  times  weekly, 
until  the  day  of  trial. 

John  C.  TJndbrwood,  District  Judged     • 

Process  of  monition  was  accordingly  issued  on  the 
same  day  by  the  clerk  of  the  said  court,  directed  to 
the  marshal  of  said  district,  who  made  his  return 
thereon,  dated  April  4, 1864;  that  he  had  "caused  the 
notice  to  be  published,  posted  and  proclaimed  as  within 
commanded."  Copies  of  said  process  and  return,  and 
of  the  evidence  of  the  publication  an^  posting  thereof, 
were  made  a  part  of  the  record.  And  afterwards,  to 
wit:  on  the  4th  day  of  May  1864,  a  judgment  of  con- 
fiscation was  entered  in  the  cause,  which,  after  setting 
out  the  style  of  it,  is  in  these  words : 

"The  papers  in  this  cause  having  been  theretofore 
returned,  the  usual  proclamation  having  been  made, 
the  default  of  all  persons  being  duly  entered,  and  due 
deliberation  being  had  on  the  pleadings,  it  is  thereupon, 
on  motion  of  L.  H.  Chandler,  attorney  for  the  United 
States,  ordered,  adjudged,  sentenced  and  decreed  by 
the  court  that  the  personal  property  mentioned  and 
described  in  the  libel  in  this  cause  be,  and  the  same 
accordingly  is,  confiscated  and  condemned  as  forfeited 
to  the  United  States.  And  upon  like  motion  it  is  fur- 
ther ordered,  adjudged  and  decreed  that  the  clerk  of 
this  court  issue  a"  writ  of  venditioni  exponas^  &c. 
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1877.  The  said  writ  was  accordiD^ly  issued  by  the  clerk 

January  **  -^                      •^ 

Tenn.  and   returned   by    the   marshal,  showing    the    groRS 


— ; amonnt  of  sale  to  be  Jl,787,  which  was  paid  to  the 

%,"    clerk  by  the  marshal. 

Aittwn'ria      ^^^  papers  aud  proceedings  aforesaid  constitute  the 

record  of  the  sentence  of  condemnation  aforesaid,  of 

which  an  official  copy  is  made  a  part  of  the  case  agreed, 

after  the  insertion  of  which  the  agreed  case  proceeds: 

The  said  eighty-seven  shares  of  stock  mentioned 
and  described  in  said  record  are  the  shares  or  bonds 
.evidenced  by  the  certificates  or  bonds  which  are  here- 
tofore set  forth,  and  which  form  the  basis  of  the  pre- 
sent action.  Under  said  sentence  of  condemnation 
the  said  stock  was  sold  by  the  marshal,  and  by  him  the 
stock  so  sold  was  transferred  on  the  books  of  the  audi- 
tor of  the  corporation  to  the  purchasers  respectively. 
Said  transfers  are  in  the  words  and  figures  following. 
(They  are  .set  out  in  the  case  agreed,  but  need  not  be 
here  inserted.)  The  said  transfers  have  been  recog- 
nized by  the  defendant  as  valid  transfers  of  said  stock, 
and  the  defendant  has  issued  to  said  confiscation  pur- 
chasers, or  to  their  assigns,  certificates  of  stock  of  like 
tenor  and  amount,  which  are  still  outstanding.  The 
several  charters  of  the  town  and  city  of  Alexandria, 
Virginia,  and  the  ordinances  of  said  town  and  city  are 
made  part  of  this  agreed  statement,  the  same  as  if  em- 
bodied herein  at  length. 

"And  it  is  further  agreed,  that  if  from  the  facts 
stated  above,  the  law  shall  be  in  favor  of  the  plaintiff, 
the  court  shall  enter  judgment  for  the  amount  and  in- 
terest above  stated.  But  if  the  court  shall  determine 
that  the  law  is  for  the  defendant,  judgment  shall  be 
entered  accordingly." 

The  circuit  court  having  determined,  as  before 
stated,  that  the  law  upon  the  facts  agreed  as  aforesaid 
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18  for  the  defendant,  and  rendered  judcment  accord-  ^'^77. 

'  •*      °  January 

ingly,  the  plaintiff  applied  to  this  court  for  a  writ  of  Term. 
€rror  to  the  said  judgment;  which  was  awarded  ac- 
cordingly. 


Fairfax 

V. 

City  of 
Alexandria 

Wattles  and  JohnSyfor  the  appellants. 


Beach  and  Stuarty  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the  court. 

If  the  district  court  had  no  jurisdiction  to  render 
the  decree  of  confiscation,  relied  on  as  a  defence  by  the 
defendant  in  this  case,  then  it  is  admitted  by  the  coun-: 
sel  on  both  sides,  and  is  clearlv  shown  by  authority, 
that  the  said  decree  is  void,  and  must  be  so  regarded, 
«ven  in  a  collateral  proceeding  such  as  this  is. 

It  is  also  admitted  by  the  counsel  on  both  sides,  and 
is  clearly  shown  by  authority,  that  as  the  proceeding 
in  this  case  is  in  rem^  to  give  the  court  jurisdiction  of 
the  case,  the  res  must  have  been  brought  by  seizure 
within  the  power  and  control  of  the  court. 

Was  it  so  brought? 

"By  the  seizure  of  a  thing,'*  said  the  supreme  court 
in  Pelham  v.  Rose,  9  Wall.  U.  S.  R.  103, 106,  is  meant 
the  taking  of  a  thing  into  possession,  the  manner  of 
which,  and  whether  actual  or  constructive,  depending 
upon  the  nature  of  the  thing  seized.  As  applied  to 
subjects  capable  of  manual  delivery,  the  term  means 
caption,  the  physical  taking  into  custody." 

"In  the  case  at  bar,"  further  said  the  court,  "a 
visible  thing,  capable  of  physical  possespion,  is  the 
subject  of  the  libel.  It  is  the  promissory  note  of  Pel- 
ham  which  constitutes  the  res,  against  which  the  pro- 
<;eeding  is  instituted,  and  not  a  'credit'  or  debt,  which 

V  OL.  XXVIII — 4 


Digiti 


ized  by  Google 


26  COURT   OP  APPEALS    OP  VIRGINIA. 

'^77-     the  note  is  supposed  by  the  defendant's  couosel  to 

January  '^'^  *^ 

Term,     represent.     Whether  by  any   proceedings,  under  the 

— ^ act  of  July  1862,  the  indebtedness  of  a  maker  on  a 

^y^^    negotiable  promissory  note,  before  its  maturity,  could 
City  of    |3g  reached  without  the  possession  of  the  note  itself,  is 

Alexan'na  ^  ' 

not  a  question  presented  far  our  consideration.  It  is^ 
suflScient  that  the  object  of  the  present  libel  is  to  reach 
the  note  itself.  This  appears  at  every  stage  of  the  pro- 
ceedings," &c.  "  To  eflfect  its  seizure,  as  required  by 
the  act,  it  was  therefore  necessary  for  the  marshal  to 
take  the  note  into  his  actual  custody  and  control." 
See  also  Pelham  v.  Way^  15  Id.  196. 

That  a  credit  was  liable  to  **  seizure,"  within  the^ 
meaning  of  the  act  of  July  17th,  1862,  clearly  appears, 
not  only  from  the  express  language  of  the  act  itself, 
but  also  from  various  adjudications  upon  it  by  the  su- 
preme court  of  the  United  States. 

First,  as  to  the  express  language  of  the  act.  The 
fifth  section  enacts:  "That  to  insure  the  speedy  termi- 
nation of  the  present  rebellion,  it  shall  be  the  duty  of 
the  president  of  the  United  States  to  cause  the  seizure 
of  all  the  estate  and  property,  money,  stocks,  credits 
and  effects  of  the  persons  hereinafter  named,"  &c» 
And  the  sixth  section  makes  it  the  duty  of  the  presi- 
dent "to  seize  and  use  as  aforesaid  all  the  estate,  pro- 
perty, moneys,  stocks  and  credits  of  persons  within 
any  state  or  territory,"  &c. 

Secondly,  as  to  the  decisions  of  the  supreme  court 
upon  the  subject:  they  are.  Miller  v.  United  States^  11 
Wall.  U.  S.  E.  268;  Brown  v.  Kennedy,  15  Id.  591. 
-  But  as  a  credit  is  incapable  of  being  actually  seized, 
it  must  be  constructively  seized,  if  seized  at  all. 

How  may  it  be  constructively  seized  ? 

The  act  of  congress  does  not  prescribe  the  mode,  as 
it  might  have  done;  and,  if  it  had  done  so,  no  doubt. 
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a  seizure  in  that  mode  would  have  been  sufficient,  and  ,i^77* 

'  January 

perhaps  the  only  seizure  that  would  have  been  suffi-  Term. 


cient  

But  the  act  of  congress,  as  we  have  seen,  makes  it     \^ 
the  duty  of  the  president  of  the  United   States  to  ^P^^^^ 

•^  '^  Alexandria 

seize,  or  cause  the  seizure  of,  all  the  estate,  property, 
monies,  stocks  and  credits,  &c.,  as  aforesaid;  thus,  as 
it  seems,  making  it  his  especial  duty  to  prescribe  rules 
in  regard  to  seizure  where  doubt  or  difficulty  might 
arise  on  the  subject.  Accordingly,  it  is  stated  in  11 
Wall.,  pp.  278  and  274,  that  "In  order  to  carry  out 
these  acts  of  August  6th,  1861,  and  July  17th,  1862, 
the  president  charged  the  attorney  general  with  the 
Buperiutendence  and  direction  of  all  proceedings  under 
them,  and  authorized  and  required  him  to  give  to  the 
district  attorneys  and  marshals  such  instructions  and 
directions  as  he  might  find  needful  and  convenient 
touching  all  seizures,  proceedings  and  condemnations 
under  them."  Accordingly,  on  the  8th  of  January 
1863,  the  attorney  general  issued  general  instructions 
on  the  subject  to  district  attorneys  and  marshals. 
Among  these  instructions  the  following  were  given 
with  regard  to  the  seizure  of  property: 

"All  seizures  will  be  made  by  the  marshal  of  the 
proper  district,  under  written  authority  to  be  given 
him  by  the  district  attorney,  specifying  with  reason- 
able certainty  the  property  to  be  seized,  and  the  owner 
whose  right  is  sought  to  be  confiscated. 

"When  the  marshal  has  seized  any  property  under 
such  authority,  he  will,  without  any  unnecessary  de- 
lay, make  a  true  return  thereof  in  writing  to  the  dis- 
trict attorney. 

"Where  the  state  law  directs  the  method  of  seizure, 
it  shall  be  conformed  to  as  nearly  as  may  be  consis- 
tently with  the  objects  of  the  acts  of  congress.    If  the 


Digiti 


ized  by  Google 


28  COURT   OP  APPEALS    OP  VIRGINIA. 

'^77-     thing  to  be  seized  be  personal  property,  it  ought  to  be 
Term,    actually  seized  and  safely  kept;  if  real  estate,  the  mar- 

—  shal  ought  to  seize  all  the  right,  title,  interest  and 

\^    estate  of  the  accused  party,  giving  notice  in  writing  of 

Au^^^'  ^^^  seizure  to  the  tenants  in  possession,  if  any;  if 
stocks,  or  other  intangible  property,  the  marshal  ought 
(if  there  be  no  specific  method  prescribed  by  the  state 
law)  to  describe  the  property  as  plainly  as  he  can  in  his 
return,  and  leave  the  court  to  determine  the  sufficiency 
of  the  seizure." 

The  subject  of  the  proceeding  in  this  case,  viewing 
it  most  favorably  for  the  defendant,  was  a  '*  credit." 
The  method  of  seizure  of  such  a  subject,  as  directed 
by  the  state  law,  is  that  prescribed  by  the  law  in  re- 
gard to  attachments;  and  where  the  debtor  is  a  corpo- 
ration, as  in  this  case,  notice  of  the  seizure  ought  to  be 
given  to  the  person,  on  whom  by  law  process  against 
the  corporation  is  required  to  be  served. 

By  the  state'law.  Code  of  1860,  chapter  151,  section 
7,  page  647,  it  is  enacted  that  an  attachment  ^^  shall  be 
sufficiently  levied  in  every  case  by  a  service  of  a  copy 
of  such  attachment  on  such  persons  as  may  be  desig- 
nated by  the  plaintiff  in  writing,  or  be  known  to  the 
officer  to  be  in  possession  of  effects  of,  or  to  be  in- 
debted to,  the  defendant;  and  as  to  real  estate,  by  such 
estate  being  mentioned  and  described  by  endorsement 
on  such  attachment."  See  also  sections  12  and  13  of 
the  same  chapter,  Id.  page  648.  In  regard  to  the  exe- 
cution of  process  on  a  corporation,  jit  is  enacted  in  sec- 
tion 7  of  chapter  170,  page  707  of  the  same  Code,  that 
'^it  shall  be  sufficient  to  serve  any  process  against,  Qr 
notice  to,  a  corporation,  or  its  mayor,  rector,  president, 
or  other  chief  officer,  or  in  his  absence  from  the  county 
or  corporation  in  which  he  resides,  or  in  which  is  the 
principal  office  of  the  corporation  against  or  to  which 
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the  proceBs  or  notice  is,  if  it  be  a  city  or  town,  on  the    ^^77- 
president  of  the  council,  or  board  of  trustees,  or  in     Term. 


his  absence  on  the  recorder,  or  any  aldermen  or  trus- 

tee."  ^";;^" 

The  method  of  seizure  in  this  case  oueht  therefore  ^  P^  ^^, 

°  Alexan*na. 

to  have  been  that  prescribed  by  the  state  law  as  afore- 
said— that  is,  the  marshal  ought  to  have  served  a  copy 
of  the  warrant  of  the  district  attorney  on  the  mayor 
of  the  city  of  Alexandria,  or  in  his  absence  on  the 
president  of  the  council  of  said  city,  or  in  his  absence 
on  the  recorder  or  any  alderman  of  said  city.  The 
marshal  knew,  or  might  easily  have  known,  this  me- 
thod of  seizure  prescribed  by  the  state  law,  and  ought 
to  have  been  informed  of  it  if  necessary  by  the  dis- 
trict attorney. 

Instead  of  pursuing  that  course,  the  marshal  pursued 
the  course  named  in  his  return,  which  is  in  these 
words;  "I  certify  that  I  have  seized  the  within  de- 
scribed property,  and  given  notice  to  R.  Johnson, 
Esq.,  auditor  of  the  corporation  of  Alexandria,  as 
within  directed." 

In  other  words,  instead  of  serving  a  copy  of  the 
warrant  on  the  mayor,  or  in  his  absence  on  the  next 
chief  officer  of  the  city,  who  might  have  been  present 
as  aforesaid,  he  gave  notice  of  it  (whether  orally  or  in 
writing  is  not  stated),  to  "R.  Johnson,  Esq.,  auditor  of 
the  corporation  of  Alexandria." 

What  are  the  duties  of  this  auditor  we  know  not. 
They  may  be  important  in  regard  to  the  debt  of  the 
corporation,  and  notice  to  him  may  in  fact  have  been 
aj  apt  to  be  communicated  to  the  plaintiff  as  notice  to 
the  mayor.  But  it  is  enough  to  say  that  the  law  has 
made  the  mayor,  &c.,  and  not  the  auditor  of  the  cor- 
poration, the  agent  thereof  to  receive  such  a  notice, 
and  service  of  notice  upon  him  has  no  more  effect  in 
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«877-     bindinir  the  corporation  than  service  on  any  stranger 

January  or  j  ct 

Term,     would  have  had. 

In  MUler  v.  United  States,  11  Wall.  U.  S.  R.  268,  the 
seizure  was  of  stocks  in  railroad  companies  in  Michi- 
^P^y*J^.  gan,  was  made  by  giving  notice  of  seizure  to  the  pre- 
sident of  one  and  vice  president  of  the  other  of  said 
companies,  and  was  held  to  be  a  good  seizure,  having 
been  recognized  to  be  good  by  the  court  in  which  the 
proceeding  was  had  and  the  judgment  of  confiscation 
pronounced.  But  the  law  of  Michigan  prescribed  no 
mode  of  seizure  of  the  stock  of  a  corporation,  and 
the  court  had  prescribed  none  in  that  case.  The  court 
therefore  held  that  the  mode  of  seizure  pursued  in 
that  case  was  reasonable  and  sufficient.  But  even  in 
that  case,  the  seizure  was  considered  insufficient  by 
the  three  dissenting  judges. 

The  act  of  congress  in  question  is  extremely  penal 
in  its  effect,  and  ought  therefore  to  be  strictly  con- 
strued, and  a  rigid  compliance  with  all  its  require- 
ments ought  to  be  exacted.  The  means  of  defence 
which  it  afforded  to  those  who  were  affected  by  it, 
were  exceedingly  limited,  and  the  mode  of  giving 
notice  to  them  was  necessarily  very  imperfect.  It  is 
all  important,  therefore,  that  they  should  have  the  full 
benefit  of  any  defect  in  the  ex  parte  proceedings  had 
against  them  under  that  act.  The  objection  goes  to 
the  want  of  jurisdiction  in  the  court  to  pronounce  the 
judgment  complained  of,  and  if  the  objection  be  a 
good  one,  it  makes  the  judgment  null  and  void,  even 
in  a  collateral  proceeding.  While  presumptions  are 
made  in  favor  of  the  judgment  of  a  court  of  coip- 
petent  jurisdiction,  they  are  not  made  in  favor  of 
jurisdiction,  when  that  is  the  question  in  contro- 
versy, and  especially  is  that  the  case  when  the  court, 
whose  jurisdiction  is  in  controversy,  is  one  of  limited 
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jurisdiction,  such  as  are  the  district  and  circuit  courts  ^'^77- 

■**  January 

of  the  United  States.  It  cannot  be  presumed,  therefore,  Term. 


in  favor  of  the  jurisdiction  of  the  court  in  this  case, 

that  the  marshal  seized  the  property  described  in  the  %/* 
warrant  in  the  mode  required  by  law,  and  especially  ^^*^^^. 
-can  it  not  be  so  presumed  in  the  face  of  his  return, 
which  shows  that  the  only  mode  of  seizure  was  by 
giving  notice  to  R.  Johnson,  auditor  of  the  corpora- 
tion of  Alexandria,  which,  as  we  have  deen,  was  not  a 
legal  mode  of  seizure. 

Then  the  res  in  this  case  was  not  brought  by  seizure 
within  the  power  and  control  of  the  court  which  ren- 
dered the  decree  of  confiscation  in  this  case,  which 
decree  is  therefore  null  and  void,  and  the  judgment 
of  the  court  below  must  on  that  ground  be  reversed 
and  annulled. 

But  the  decree  of  the  district  court  is  void  for 
another  reason ;  and  that  is,  the  plaintiff  in  error  was 
deprived  by  a  rule  of  the  said  court  of  his  legal  and  » 

constitutional  right  to  appear  and  defend  himself  in 
said  court  against  the  charge  on  which  the  proceeding 
to  confiscate  his  property  as  aforesaid  was  founded. 
According  to  the  agreed  statement  of  facts  in  the  case, 
**  between  March  14th  and  April  11th,  1864,  an  attor- 
ney at  law  appeared  before  John  C.  Underwood,  judge 
of  the  district  court  of  the  United  States  for  the  dis- 
trict of  Virginia  at  Alexandria,  as  counsel,  and  en- 
deavored to  procure  from  him  a  reversal  of  the  decree 
of  confiscation  entered  in  favor  of  the  United  States 
against  Dr.  Orlando  Fairfax's  (the  plaintiff  in  this 
cause)  house  and  lot,  situated  on  Cameron  street  in 
tlie  city  of  Alexandria.  The  judge,  the  Hon.  John  C. 
Underwood^  informed  the  attorney  from  the  bench, 
that  be  could  allow  no  appearance  for  any  ^ rebel' 
or  *  traitor;'   that  this  was  the  rule  of  his  court  as 
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1877-     before  that  publicly  announced,  and  that  he  had,  in 
Term,    every  case,  ordered  the  appearance  of  counsel  for,  and 


Fairfax 


the  answer  of,  *  rebels'  to  be  stricken  from  the  files. 
The  records  of  three  confiscation  cases  tried  in  the 
City  of    United  States  district  court  for  the  district  of  Virginia 

Alexan'ria  ° 

before  the  said  John  C.  Underwood  as  judge,  between 
March  10th,  1864,  and  May  4th,  1864,  in  which  the 
United  States  was  plaintiflT,  and  Dr.  Orlando  Fairfax 
(the  plaintiff  in  this  cause)  was  defendant,  show  that 
in  each  case  the  above  rule  and  practice  of  the  court, 
as  proven  by  said  attorney,  that  is  to  allow  no  appear- 
ance for  any  'rebel'  or  'traitor,'  was  carried  out 
against  Dr.  Orlando  Fairfax,  the  defendant  in  those 
causes,  and  the  plaintifi*in  this,  and  that  the  appear* 
ance  of  his  attorney,  and  his  answers  in  those  three 
causes,  tried  and  determined  between  March  10th, 
1864,  and  May  4th,  1864,  were,  by  order  of  the  United 
States  district  court  at  Alexandria,  stricken  from  the 
files,  on  the  ground  that  said  Dr.  Orlando  Fairfax  was 
within  the  Confederate  lines,  and  a  rebel." 

The  judgment  for  the  confiscation  of  the  stock  or 
bonds  held  by  Dr.  Orlando  Fairfax,  and  the  money 
due  to  him  thereon  by  the  city  of  Alexandria,  was 
rendered  by  the  said  district  court  on  the  4th  day  of 
May  1864,  after  the  trial  of  the  other  three  confisca- 
tion cases  against  the  same  defendant  referred  to  in 
the  said  agreed  statement  of  facts,  in  which  cases  his 
other  estate,  or  most  of  it,  was  confiscated,  and  was  in 
form  a  judgment  by  default,  in  the  following  words : 
"The  papers  in  this  cause  having  been  heretofore  re- 
turned, the  usual  proclamation  having  been  made,  the 
default  of  all  persons  being  duly  entered,  and  due  de- 
liberation being  had  on  the  pleadings,  it  is  thereupon^ 
on  motion  of  L.  H.  Chandler,  attorney  for  the  United 
States,  ordered,  adjudged,  sentenced  and  decreed  by 
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the  court,  that  the  persoDal  property  mentioned  and     '^77- 
deecribed  in  the  libel  in  this  cause  be,  and  the  same  ac-    Term. 


cordingly  is  confiscated  and  condemned  as  forfeited  to ~ 

the  United  States."  And  then  followed  an  award  of  **^^ 
a  writ  of  vendiiioni  exponas  for  a  sale  of  the  said  pro-  p^^  °^. 
perty. 

Whether  the  defendant,  Fairfax,  offered  to  appear 
and  make  his  defence  in  said  case,  and  was  refused  per- 
mission to  do  so,  or  refrained  from  doing  so  vain  a 
thing  by  the  rule  of  the  court,  which  had  just  been 
enforced  against  him  in  three  other  confiscation  cases, 
does  not  appear.  No  doubt  he  would  have  so  ap- 
peared and  made  his  defence  in  the  said  case  but  for 
the  said  rule.  If  he  had  so  appeared  and  made  his 
defence,  and  afterwards,  before  the  hearing  of  the  case, 
the  appearance  and  defence  had  been  stricken  from  the 
files  on  the  ground  that  he  was  a  "  rebel"  or  a  "  trai- 
tor," there  can  be  no  doubt  but  that  the  judgment 
afterwards  rendered  in  the  case  as  by  default  would 
have  been  reversed  by  the  supreme  court  of  the  United 
States.  It  was  so  expressly  and  unanimously  decided 
by  that  court  in  McVeigh  v.  United  States,  11  Wall.  U. 
8.  R.  259,  in  which  Mr.  Justice  Swayne^  delivering  the 
opinion  of  the  court,  said:  **In  our  judgment  the  dis- 
trict court  committed  a  serious  error  in  ordering  the 
claim  and  answer  of  the  respondent  to  be  stricken  from 
the  files.  As  we  are  unanimous  in  this  conclusion, 
oor  opinion  will  be  confined  to  that  subject.  The 
order  in  effect  denied  the  respondent  a  hearing.  It  is 
alleged  that  he  was  in  the  position  of  an  alien  enemy, 
and  hence  could  have  no  locus  standi  in  that  forum.  If 
assailed  there  he  could  defend  there.  The  liability  and 
the  right  are  inseparable.  A  different  result  would  be 
a  blot  upon  our  jurisprudence  and  civilization.     We 

cannot  hesitate  or  doubt  on  the  subject.     It  would  be 
Vol.  xxvni — 5 
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^877.     contrary  to  the  first  principles  of  the  social  compact 

January  ^  r  r  r 

Term,     and  of  the  right  administration  of  justice."    Accord- 

ingly  the  judgment  of  the  district  court  in  that  case 

%/*    was  reversed,  and  the  cause  remanded  to  the  circuit 
City  of    court  with  directions  to  proceed  in  it  in  conformity  to 

/\i6xaii  na 

law. 

In  Underwood  v.  McVeigh^  23  Gratt.  409,  it  was 
unanimously  held  by  this  court,  that  even  in  a  collate- 
ral proceeding  between  other  parties  the  judgment  of 
the  district  court  referred  to  in  Mc  Veigh  v.  United 
States^  supra^  having  been  rendered  in  the  absence  of 
McVeigh,  was  a  nullity,  and  the  deed  of  the  marshal 
passed  no  title  to  the  purchaser.  Judge  Christian^  in 
delivering  the  opinion  of  the  court,  said:  "The  sen- 
tence of  condemnation  and  sale  was  a  nullity — void  in 
iota.  It  was  rendered  absolutely  void  by  the  act  of  the 
court  in  refusing  to  permit  McVeigh  to  appear  and  be 
heard.  The  authorities  on  this  point  are  overwhelm- 
ing, and  the  decisions  of  all  the  tribunals  of  every 
country,  where  an  enlightened  jurisprudence  prevails, 
are  all  one  way.  It  lies  at  the  very  foundation  of  jus- 
tice, that  every  person  who  is  to  be  aflfected  by  an  ad- 
judication should  have  an  opportunity  of  being  heard 
in  defence,  both  in  repelling  the  allegations  of  fact 
and  upon  the  matters  of  law;  and  no  sentence  of  any 
court  is  entitled  to  the  least  respect  in  any  other  court, 
or  elsewhere,  when  it  has  been  pronounced  ex  parte  and 
without  opportunity  of  defsnce."  "A  tribunal  which 
decides  without  hearing  the  defendant,  or  giving  him 
an  opportunity  to  be  heard,  cannot  claim  for  its  decrees 
the  weight  of  a  judicial  sentence.  See  Smith's  Lead- 
ing Cases,  vol.  1,  part  2,  ed.  1872,  pp.  1118, 1119  and 
1120,  and  the  numerous  cases  there  cited." 

Such  is  the  settled  law  where  the  defendant's  appear- 
ance and  answer  are  stricken  from  the  files,  and  the 
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court  then  goes  on  to  decide  the  case  in  the  absence  of   ^'^77- 

*=*  January 

the  defendant,  and  without  being  willing  to  hear  him.    Term. 
In  that  case  the  judgment  is  not  only  void,  bat  may  be 
reversed  on  error  by  an  appellate  court. 

But  what  difference  can  it  make  that*  the  defendant's  .p^*?^ 

Alexan'na 

appearance  and  answer  were  first  received  and  then 
stricken  from  the  files  if  he  was  not  permitted  to  ap- 
pear? It  may  make  this  difference  to  be  sure;  that, 
in  the  latter  case,  the  refusal  of  the  court  to  permit 
him  to  appear,  not  being  matter  of  record  in  the  case, 
he  can  obtain  no  relief  by  writ  of  error  to  an  appellate 
court.  But  that  difference  strengthens  the  reason  for 
giving  him  relief  in  a  collateral  proceeding,  which  is 
his  only  remedy.  Surely  he  is  entitled  to  some  remedy 
for  the  grievous  wrong  which  is  done  him  by  not  per- 
mitting him  to  appear  and  defend  himself  against  a 
criminal  charge  which  is  made  against  him.  It  is  not 
his  fault  that  he  has  no  remedy  by  writ  of  error.  He 
had  no  power  to  appear  against  the  rule  of  the  court 
to  the  contrary.  He  could  not  therefore  make  the  re- 
fusal of  the  court  a  matter  of  record  in  the  case.  The 
judgment  is  therefore  absolutely  null  and  void,  and 
*mast  be  so  regarded  in  a  collateral  proceeding.  The 
defendant  is  in  effect  not  a  party  to  the  proceeding, 
and  a  judgment  cannot  be  conclusive  against  a  person 
not  a  party. 

The  defendant's  right  to  appear  and  defend  himself 
against  the  criminal  charge*  made  against  him  in  the 
libel  is  manifest  from  the  nature  of  the  act  of  congress, 
and  all  the  proceedings  against  him  in  the  confiscation 
case.  The  act  was  not  made  for  the  confiscation  of 
property,  merely  because  it  was  enemy's  property,  but 
because  the  owner  of  it  had  been  guilty  of  certain 
criminal  acts  defined  in  the  law.  His  guilt  of  these 
criminal  acts  is  the  foundation  of  the  judgment  of  con- 
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J^^77-     fiscation  affainfit  him,  and  his  riffht  to  defend  himself 

January  °  '  ° 

Term,     against  the  charge  of  these  acts  is  just  as  clear  as 

' would  be  his  right  to  defend  himself  against  a  charge 

\^    of  murder  or  any  other  crime.     Almost  every  step  in 

City  of  fY^Q  proceedings*  recognizes  the  right  of  the  defendant 
to  appear  and  make  his  defence.  In  the  conclusion  of 
the  libel,  prayer  is  made  that  process  of  monition  may 
issue  against  the  owner  of  the  property  therein  de- 
scribed, ^and  against  all  persons  interested,  or  claiming 
an  interest  therein,  warning  them,  at  some  early  day 
to  be  therein  named,  to  appear  and  answer  this  libel 
of  information;  and  the  owner  of  said  property  being 
absent  and  non-resident,  prayer  is  further  made  for 
order  of  publication  in  the  usual  form,  &c.  And  to 
the  same  eflfect  are  the  subsequent  proceedings  in  the 
case.  As  for  instance,  the  order  of  court  awarding 
the  monition,  appointing  a  time  and  place  for  the  trial 
of  the  cause,  and  directing  notice  of  such  time  and 
place,  and  of  the  substance  of  the  libel  to  be  given  by 
publication  thereof  in  a  newspaper  published  in  the 
city  of  Alexandria,  and  also  by  posting  up  the  same 
at  the  courthouse  door;  and  that  proclamation  of  the 
pendency  of  the  suit  be  made  by  the  marshal  at  the! 
court-house  door  twice  weekly  until  the  day  of  trial. 
All  of  these  directions  appear  by  the  record  to  have 
been  complied  with. 

What  a  mockery,  in  the  face  of  all  these  proceed- 
ings designed  to  notify  the  defendant  of  the  charges 
made  against  him  and  to  afford  him  an  opportunity  of 
appearing  and  making  his  defence,  was  the  application 
to  his  case  of  the  rule  of  the  court  to  "allow  no  ap- 
pearance for  any  *  rebel'  or  *  traitor!'"  thus  assuming 
his  guilt  of  the  crime  charged  against  him,  which 
charge  he  was  summoned  to  answer. 
That  he  was  prevented  by  this  rule  thus  announced 
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from  appearing  and  making  his  defence,  is  manifest.     '^77- 
He  bad  appeared  and  made  bis  defence  in  several  other    Tenn. 

confiscation  cases  against  him  tried  just  before  the       ; 

trial  of  this  one,  and  his  appearance  and  defence  in       y  " 
those  cases  had  been  stricken  from  the  file,  under  the  .p^^^. 

'  ^    Alexandria 

operation  of  the  rule  which  was  then  announced  to  his 
attorney.  He  had  precisely  the  same  reason  for  ap- 
pearing and  making  his  defence  in  this  case  as  in 
those  cases;  and  he  would,  no  doubt,  certainly  have 
done  so,  but  for  the  rule  which  barred  the  court 
against  him.  It  was  certainly  not  necessary  for  him 
to  do  so  vain  a  thing  as  to  knock  at  the  door  of  the 
court  after  it  was  barred,  and  when  he  knew  it  would 
not  be  opened  to  him.  It  can  hardly  be  necessary  to 
cite  authority  in  support  of  views  which  seem  to  be 
self-evident.  The  cases  of  Dean  v.  Nelson^  10  Wall. 
T7.  8.  R.  158;  Laser e  v.  RochereaUy  17  Id.  437;  and 
Tacey  v.  Irwiriy  18  Id.  549,  strongly  sustain  them;  but 
it  is  unnecessary  to  do  more  than  refer  to  them. 

Upon  the  whole,  the  court  is  of  opinion  that  the 

judgment  of  the  circuit  court  is  erroneous,  and  ought 

to  be  reversed  and  annulled;   that  the  law,  upon  the 

•&cts  stated  in  the  case  agreed,  is  for  the  plaintifi^,  and 

that  judgment  ought  to  be  rendered  accordingly. 

Since  writing  the  foregoing  opinion,  we  have  re- 
ceived and  read  the  opinion  of  the  supreme  court  of 
the  United  States  in  the  case  of  Windsor y.  McVeigh^ 
recently  decided  in  that  court  and  not  yet  reported. 
We  entirely  concur  in  that  opinion,  and  think  the 
principles  established  by  it  fully  sustain  the  views  ex- 
pressed by  us,  in  the  latter  branch  of  the  foregoing 
opinion.  That  decision  entirely  accords  with  the  de- 
cision of  this  court  in  Underwood  v.  McVeighy  23  Gratt. 
409;  the  foots  of  the  two  cases  being  precisely  alike. 


Digiti 


ized  by  Google 


38  COURT   OP   APPEALS    OP  VIRGINIA. 

-^77.     We  have  endeavored  to  show  in  the  foregoing  opinion^ 
Term,    that  there  is  at  least  as  much  reason  in  this  case  as 


;  there  was  in  that,  for  considering  the  judgment  of 
V.  confiscation  void,  on  the  ground  that  it  was  "asen- 
AiwMu?ria  *®^^®  ^^  *  court  prouounccd  against  a  party,  without 
hearing  him,  or  giving  him  an  opportunity  to  be 
heard/'  Such  a  sentence  ^^is  not  a  judicial  determin- 
ation of  his  rights,  and  is  not  entitled  to  respect  in 
any  other  tribunal;"  according  to  the  opinion  of  the 
supreme  court  in  the  case  above  cited.  We  deem  it 
unnecessary  to  say  anything  further  than  to  express 
our  gratification,  that  the  principle  which  seems  to  us 
to  be  so  just,  has  thus  received  the  emphatic  sanction 
of  that  high  tribunal. 

The  case  was  argued  at  the  last  term  of  the  courts 
and  before  the  election  of  Judge  Burks;  but  he  con- 
curs in  the  opinion. 

Judgment  rbvbrsbd. 
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LucADO  ^  al.  V.  Tutwiler's  adm'x  ^  ais. 

January  ii.' 

A  canal  boat,  which  plied  between  Richmond  and  a  point  in  Fluvanna  1^77* 
county,  was  owned  by  one  Tutwiler,  who  resided  in  said  county.  He  x JJm^ 
sold  the  boat  to  Cox,  who  lived  in  Richmond,  and  took  a  mortgage 
thereon  to  secure  the  purchase  money,  which  mortgage  he  forthwith 
recorded  in  Fluvanna  county,  and  within  twelve  months  thereafter  in 
the  city  of  Richmond.  Between  the  dates  of  the  recordation  of  the 
mortgage  in  the  two  places,  judgment  creditors  of  Cox  issued  Jieri 
facias,  under  which  the  boat  was  seized  at  Richmond.  Upon  a  bill 
filed  by  Tutwiler*s  administratrix  to  assert  her  (alleged)  prior  lien — 
HsLD :  That  the  mortgage  in  favor  of  her  intestate  was  properly  re- 
corded, and  she  therefore  had  priority. 

The  facts  are  stated  by  Judge  Christian  id  bis  opinion. 

Marshall  and  Johns,  for  the  appellants. 

Guy  ^  OiUiam,  for  the  appellees. 

Chbistiak,  J.,  delivered  the  opinion  of  the  court. 

The  controversy  in  this  case  arises  between  execu- 
tion creditors  and  the  personal  representative  of  a 
mortgagee,  and  grew  out  of  the  following  state  of 
&cts: 

The  appellees'  intestate,  W.  C.  Tutwiler,  residing  in 
the  county  of  Fluvanna,  being  the  owner  of  a  canal 
fireight  boat  known  as  ^^  Cora  Lee,''  sold  the  same  to 
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1877.     W.  P.  Cox,  of  the  city  of  Richmond,  for  the  sum  of 

January  '  •' 

Term.     $975. 

On  the  Slst  of  January  1871,  Cox  executed  a  paper- 

&^l.^  writing,  in  the  nature  of  a  mortgage,  on  said  boat,  to 
\-  ,  secure  the  payment  of  the  purchase  money,  in  which 
adm'x  it  was  Stipulated  that  one-third  of  the  purchase  money 
should  be  paid  *4n  cash,  which  was  to  be  paid  when 
said  boat  was  delivered,  the  residue  upon  six  and 
twelve  months'  credit,  to  bear  interest  from  date  in 
equal  instalments."  It  was  further  stipulated  that,  in 
default  of  prompt  payment  of  the  deferred  instalments 
as  they  became  due,  Tutwiler  should  sell  the  boat  after 
giving  reasonable  notice  of  such  sale,  and  after  paying 
the  full  amount  of  the  balance  due  him,  of  principal 
and  interest,  he  shall  pay  over  the  residue,  if  any,  to 
W.  P.  "Cox;  and  it  was  further  expressly  stipulated 
that  the  title  to  said  boat  should  be  retained  in  Tut- 
wiler until  the  whole  of  the  purchase  money  should  be 
paid.  This  paper  being  duly  signed,  sealed  and  ac- 
knowledged by  Cox,  was  recorded  in  the  county  of 
Fluvanna,  on  the  27th  of  March  1871.  It  was  also  re- 
corded in  the  office  of  the  chancery  court  of  the  city 
of  Richmond,  but  not  until  the  1st  December  1871. 

On  the  16th  June  1871,  after  the  recordation  of  the 
mortgage  in  the  county  of  Fluvanna,  and  before  its 
recordation  in  the  city  of  Richmond,  Cox  confessed 
judgments  in  favor  of  the  appellants,  Lucado  and  Joi^ 
dan,  for  the  sum  of  $583,  and  $300  respectively,  which 
were  duly  entered  up  in  the  clerk's  office  of  the  cir- 
cuit court  of  the  city  of  Richmond.  Executions  were 
issued  on  these  judgments,  and  levied  on  the  boat 
"Cora  Lee." 

Upon  a  bill  filed  by  the  administratrix  of  the 
mortgagee,  and  upon  the  pleadings  and  evidence  in 
that  case,  the   question   presented   to   the  chancery 
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coart  of  the   city   of  Richmoud   (and  the  question    ^^77- 
we  DOW   have  to  decide)  was  whether  the  mortga-     Term. 


gee  in  the  mortgage  securing  the  purchase  money,  or 

the  execution  creditors,  had  the  prior  lien  on  the  boat     ^^L*^ 
"  Cora  Lee."     The  chancery  court  was  of  opinion  that       ^:    , 
the  mortgage  in  favor  of  the  plaintiff  had  priority  over     adm'x 
the  executions  in  favor  of  the  defendants,  Lucado  and 
Jordan;"  and  accordingly  decreed,   that  unless  the 
balance  of  the  purchase  money  was  paid  by  Cox,  or 
some  one  for  him,  within  thirty  days  from  the  date  of 
the  decree,  that  then  the  sheriff  of  the  city  of  Rich- 
mond should  take  possession  of  the  canal  boat  Cora 
Lee,  and  after  ten  days'  notice  sell  the  same  at  public 
auction  for  cash,  and  report  his  proceedings  to  the  said 
chancery  court.    From  this  decree  an  appeal  was  al- 
lowed by  one  of  the  judges  of  this  court. 

The  court  is  of  opinion  that  there  is  no  error  in  the 
said  decree  of  the  said  chancery  court  of  the  city  of 
Richmond. 

The  recordation  of  the  mortgage,  in  the  county  of 
Fluvanna,  before  judgments  confessed  by  Cox,  and  in 
the  city  of  Richmond  within  twelve  months  after  the 
boat  was  removed  to  Richmond  by  Cox,  was  a  suffi- 
cient compliance  with  the  provisions  of  the  fifth, 
seventh  and  eighth  sections  of  chapter  114,  Code  of 
1873,  so  as  to  affect  creditors  and  subsequent  purcha- 
sers with  notice  of  the  lien  attaching  to  the  boat  tor 
the  payment  of  the  purchase  money. 

The  provision  of  the  statute  which  declares  that 
every  deed  of  trust  or  mortgage  conveying  real  estate 
or  goods  and  chattels,  shall  be  void  as  to  creditors 
tintil  and  except  from  the  time  it  is  duly  admitted  to 
record  "in  the  county  or  corporation  wherein  the  pro- 
perty embraced  in  such  contract  or  deed  may  66,"  cer- 
VoL.  xxvin — 6 
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1877.     tainly  cannot  be  said  to  mean,  by  any  proper  construe- 
Term,    tion,  that  the  deed  or  mortgage  must  be  recorded  in 


" that  county  or  corporation  where  the  chattel   may 

&^.°    happen  to  be  at  the  moment  the  sale  is  consummated. 

^^^:j^,g  Especially  would  such  construction  be  incongruous 
adni'x  and  absurd  when  applied  to  such  a  chattel  as  a  canal 
boat^  the  very  use  of  which  makes  its  locomotion  ne- 
cessary. Ordinarily  the  locus  of  the  owner  fixes  the 
hcus  of  the  chattel.  If  it  be  temporarily  out  of  his 
actual  possession  and  in  another  county  or  corporation^ 
it  is  still,  in  contemplation  of  law,  in  the  county  or 
corporation  where  the  owner  resides.  The  residence 
of  the  owner  is  the  place  where  the  property  "??iay  6«"^ 
in  contemplation  of  the  statute,  and  it  is  there  that  the 
mortgage  is  to  be  recorded.  After  the  ownership  ia 
changed,  and  the  property  is  removed  to  another 
county  or  corporation,  then  the  mortgage  must  be 
within  twelve  months  recorded  in  that  county  or  cor- 
poration, in  order  to  affect  creditors  with  notice. 

In  the  case  before  us  Tutwiler,  the  owner  of  the 
boat,  lived  in  Fluvanna.  The  boat  at  the  time  of  the 
sale  was  plying  on  the  canal  between  Scottsville  and 
Richmond.  The  fact  that  the  boat  at  the  time  of  the- 
sale  and  mortgage  was  lying  in  the  basin  at  Richmond,, 
or  was  in  motion  on  the  canal,  or  lying  at  any  of  the 
landings  in  the  several  counties  through  which  the 
canal  passes,  can  make  no  difference.  The  locus  of 
the  boat  was  then  in  Fluvanna,  and  that  was  the  place 
under  the  statute  for  the  recordation  of  the  mortgage. 
After  the  boat  was  delivered  to  Cox  at  Richmond,  or 
carried  by  him  to  Richmond,  its  locus  became  Rich- 
mond, and  there  the  mortgage  was  to  be  recorded  in 
Richmond  within  twelve  months.  So  that  all  the  re- 
quisites of  the  statute  were  strictly  complied  with. 
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The  court  is  therefore  of  opinion  that  there  is  no    ,'^77- 

*  January 

error  in  the  decree  of  the  chancery  court  of  the  city    Term. 

of  Richmond  declaring  that  the  mortgage  in  favor  of 

the  plaintiff  had  priority  over  the  executions  of  the     ^^/^ 
defendants.  Lucado  and  Jordan:  and  that  the  same  be  ^  J^-    , 

'  '  Tutwiler's. 

affirmed.  adm'x 

&  als. 

Dboreb  affirmed. 
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Gibson  v.  Gibson  ^  als, 

January  1 8. 

jg-y^      The  following  papers  were  offered  for  probate: 
January 
Term.      No.  I.   "I,  Elizabeth  S.  Holmes,  do  make  the  following  as  my  last  will 

and  testament.  I  give  all  my  estate,  both  real  and  personal,  to  my 
two  sisters,  Margaret  and  Sally.  Written  and  signed  by  me  this  i6th 
day  of  April,  1 85 1."  About  an  inch  below,  and  on  the  same  sheet 
of  paper,  is  written  No.  2.  "  As  Margaret  is  dead,  I  give  her  share 
to  my  niece,  Lizzie  Leigh  Gibson." 

"Dec'r3i,  1871."  «E.  S.  Holmes." 

No.  I  is  not  in  the  hand-writing  of  the  decedent,  nor  signed  by  her.  The 
body  of  No.  2,  and  the  signature  thereto,  are  wholly  in  the  hand- 
writing of  the  decedent — Held  :  Neither  No.  i,  nor  No.  2,  nor  both 
together,  can  be  established  as  a  will  under  the  Virginia  Statute  of 
Wills.     Code  of  1873,  ch.  118,  {  4. 

The  facts  sufficiently  appear  in  the  opinion  of  An- 
dersorij  J. 

Bernard  ^  Jones  and  Conway  Robinson^  for  the  appel- 
lant. 

Donnan  ^  Hamilton,  for  the  appellees. 

Anderson,  J.  Lizzie  Leigh  Gibson,  the  plaintiff  in 
error,  offered  for  probate  as  the  last  will  and  testa- 
ment of  Elizabeth  S.  Holmes,  deceased,  three  several 
paper  writings.  No.  1  is  as  follows,  to  wit: 

"T,  Elizabeth  S.  Holmes,  do  make  the  following  as 
my  last  will  and  testament. 
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I  give  all  my  estate,  both  real  and  personal,  to  my     '^77- 
two  sisters,  Margaret  and  Sally,  Tenn. 

Written  and  signed  by  me  this  16th  day  of  April, 
1851." 


Gibson 


The  foregoing  is  not  in  the  hand-writing  of  dece- 
dent, nor  subscribed.  About  an  inch  below  it  on  the 
same  sheet  of  paper,  is  written  what  is  designated  as 
Ko.  2,  as  follows : 

"  As  Margaret  is  dead,  I  give  her  share  to  my  niece, 
Lizzie  Leigh  Gibson. 

(Signed)  .  E.  S.  Holmes." 

December  31st,  1871. 

The  foregoing,  and  the  signature,  are  wholly  in  the 
hand-writing  of  decedent.  She  died  in  the  city  of  Pe- 
tersburg, Virginia,  on  the  16th  of  March  1875,  leaving 
both  real  and  personal  estate  in  said  city. 

The  foregoing  paper  was  found  on  the  day,  and 
within  a  few  hours  after  the  death  of  decedent,  in  a 
cloth  pocket,  which,  during  health,  she  was  accus- 
tomed to  carry  about  her  person,  and  during  her  last 
sickness  she  kept  constantly  under  the  pillow  of  her 
bed,  in  which  she  lay  .during  her  sickness,  and  on 
which  she  died.  In  the  same  cloth  pocket  there  were 
found  other  valuable  papers  belonging  to  decedent,  and 
it  was  her  habit  to  keep  all  her  valuable  papers  in  it. 
At  the  date  of  No.  1,  April  16,  1851,  decedent  had 
two  sisters,  named  respectively  Margaret  and  Sarah 
Holmes,  sometimes  called  Sally;  and  she  was  known 
by  that  name  as  well  as  Sarah.  She  is  now  Sarah  F. 
Oibson,  one  of  the  defendants  in  this  cause.  Said  de- 
cedent bad  also  a  brother  named  George  F.  Holmes. 


Gibson 
A  als. 
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1877.  Margaret  died  in  the  year  1869  without  issue.  George 
Term.  F.  Uoluies  died  the  same  year,  leaving  as  his  sole  heirs 
two  children,  Qeorge  B.  and  Elizabeth  S.  Holmes,  who 
are  defendants.  Sarah  F.  Gibson,  now  unmarried, 
Gibson    and  the  said  two  children  of  Georsre  F.  Holmes,  are 

&  als. 

the  only  heirs  and  distributees  of  Elizabeth  S.  Holmes, 

deceased. 
The  paper-writing,  No.  3,  seems  not  to  have  been 

offered  in  proof,  and  need  not  be  further  noticed. 

In  order  to  the  validity  of  a  will,  the  statute  requires 
(Code  of  73,  ch.  118,  §  4,)  that  it  shall  be  in  writing, 
and  signed  by  the  testator,  or  by  some  other  person  in 
his  presence,  and  by  his  direction  in  such  manner  as 
to  make  it  manifest  that  the  name  is  intended  as  a  sig- 
nature; and  unless  it  be  wholly  written  by  the  testator, 
the  signature  shall  be  made,  or  the  will  acknowledged 
by  him  in  the  presence  of  at  least  two  competent  wit- 
nesses present  at  the  same  time,  who  shall  subscribe 
the  will  in  the  presence  of  the  testator. 

If  the  writing  is  signed  by  the  testator  in  such  man- 
ner as  to  make  it  manifest  that  the  name  is  intended 
as  a  signature,  and  is  wholly  written  by  him,  it  is  a 
valid  will,  though  it  be  unattested  by  witnesses. 

The  writing.  No.  1,  not  being  wholly  in  the  hand- 
writing of  the  testatrix,  nor  attested  by  witnesses,  as 
required  by  the  statute,  is  not  taken  separately  and  by 
itself  a  valid  will.  Though  it  was  formerly  held  that 
an  unattested  will  could  not  derive  validity  from  a 
codicil  duly  attested,  though  the  codicil  expressly  re- 
ferred to  and  confirmed  the  will,  that  doctrine  is  ex- 
ploded; and  it  seems  now  to  be  well  settled  that 
"  where  a  codicil  is  written  on  the  same  sheet  of  paper 
with  a  will,  the  attestation  of  the  codicil,  by  the  requi- 
site number  of  witnesses,  establishes  the  will,  though 
it  be  not  duly  attested."  (1  Lomax  on  Ex'ors,  top 
p.  70,  71,  marg.  32.) 
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In  Jarman  on  Wills,  1  vol.,  top  p.  128,  129,  side  p.    ^^77- 
79,  80,  81,  the  cases  of  De  Bathe  v.  Lord  Fingal^  16     Term. 

Ves.  R.  167,  Doe  de  WiUiams  v.  Emns^  1  Cromp  &  Mees. 

R.  42,  are  cited,  where  it  was  held  that  a  codicil  duly  ^^^^ 
attested  gave  validity  to  the  will  which  was  not  duly  ^^l^^ 
attested.  In  referring  to  them  the  author  says:  *'Id 
both  the  preceding  cases  the  attested  codicil  referred 
to  the  unattested  document;  but  this  is  not  essential, 
where  both  are  written  on  the  same  sheet  of  paper." 
Again  on  side,  p.  81,  he  speaks  of  the  effect  of  their 
being  united  in  the  same  paper,  as  only  being  to  render 
unnecessary  any  express  reference  to  the  unattested 
document  for  the  purpose  of  identifying  it. 

If,  therefore,  the  writing,  No.  2,  which  is  but  a  codi- 
cil to  the  will,  No.  1,  had  been  duly  attested  by  wit- 
nesses, according  to  the  doctrine  as  thus  declared,  the 
two  writings.  No.  1  and  2,  would  be  a  valid  will.  And 
I  apprehend  if  No.  1  was  wholly  in  the  hand- writing  of 
testatrix,  even  though  it  had  not  been  signed  by  her, 
according  to  the  requisitions  of  the  statute,  No.  2, 
being  wholly  written  and  signed  by  testatrix,  would 
be  a  confirmation  of  No.  1  as  her  will,  and  together 
would  constitute  a  valid  testamentary  disposition  of 
her  estate.  But  No.  1  not  being  in  the  hand-writing 
of  the  testatrix,  could  not  be  made  the  will  of  dece- 
dent, because,  though  taken  in  connection  with  No.  2, 
it  would  not  be  in  conformity  with  the  requirement  of 
the  statute,  "wholly  written  by  the  testator." 

Though  No.  1  could  not  be  probated  as  the  will  of 
decedent,  I  was  inclined  to  the  opinion  that  No.  2 
might  be,  that  being  on  the  same  paper  with  No.  1, 
which  had  been  carefully  kept  and  preserved  by  dece- 
dent until  the  hour  of  her  death.  No.  2  must  be  re- 
garded as  referring  to  it,  and  to  the  bequest  made  by 
it  to  her  sister  Margaret,  by  the  language,  "  Margaret 
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January 
Term. 


Gibson 

V. 

Gibson 
&  als. 


is  dead,  I  give  her  share  to  my  niece,  Lizzie  Leigh."^ 
Though  No.  1  is  not  authenticated  under  the  statute  as 
a  valid  will,  it  is  in  evidence,  and  I  thought  might  be  re- 
ferred to,  to  show  who  was  meant  by  "  Margaret,"  and 
what  was  meant  by  her  share.  And  if  it  is  proper  evi- 
dence for  that  purpose,  it  shows  plainly  that  she  was 
the  Margaret  to  whom  the  invalid  devise  had  been 
made,  and  that  her  share  was  a  moiety  of  the  estate, 
real  and  personal,  of  the  decedent,  which,  by  the  wri- 
ting No.  2,  signed  and  wholly  written  by  the  testatrix^ 
she  gave  to  Lizzie  Leigh  Gibson,  and  this  upon  the 
principle,  that  "a  testator  may  so  construct  his  dispo- 
sition as  to  render  it  necessary  to  have  recourse  to 
some  document  (as  to  any  other  extrinsic  matter)  in 
order  to  elucidate  or  explain  his  intention"  (1  Jarm. 
on  Wills,  top  p.  180,  side  p.  88);  and  that  such  refer- 
ence is  proper,  although  the  document  referred  to  is 
not  in  the  hand- writing  of  the  testator,  nor  attested  as 
a  will.  Ibid  &  Lomax,  ubique.  I  cannot  say  there- 
fore that  Elizabeth  S.  Holmes  died  intestate  as  to  the 
moiety  of  her  estate,  which  she  gave  to  her  niece,  Liz- 
zie Leigh  Gibson. 

But  my  brethren  regarding  No.  2  as  too  vague  and 
indefinite  to  be  established  as  a  will  by  itself,  and  that 
it  cannot  be  taken  in  connection  with  No.  1,  as  that  is 
not  in  the  hand  writing  of  decedent,  do  not  concur  in 
this  view,  and  are  of  opinion  that  neither  No.  1  nor 
No.  2,  nor  both  together,  is  a  valid  will  under  the 
statute,  and  that  the  judgment  of  the  court  below  must 
be  affirmed. 

The  other  judges  concurred  in  affirming  the  judg- 
ment. 


Judgment  affirmed. 
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%itkntuA. 

Hord's  ddm'r  v,  Colbert  ^  als, 

January  1 8. 

Absent,  Burks ^  J.* 

I.  H  recovers  a  judgment  against  M,  and  dies.     Subsequently  M  conveys       ^g.^ 
land,  &c.,  to  C,  to  secure  two  bonds  held  by  W,  and  this  deed  is  re-    January 
corded.     The  administrator  of  H  files  a  bill  against  C  and  W,  in      Term, 
which  he  charges  that  C  and  W  had  notice  of  the  judgment  of  H 
when  the  deed  was  executed,  and  that  the  debts  secured  by  the  deed 
are  not  bona  fide,     C  and  W  answer,  denying  the  notice,  and  insist- 
ing the  debts  are  bona  fide.     C  and  W  are  examined  as  witnesses  in 
their  own  behalf,  and  C  is  cross-examined  on  all  the  issues  by  the 
plaintiff,  with  a  knowledge  at  the  time  of  the  objection  to  his  compe 
tency;  and  after  the  testimony  of  C  and  W  b  ended,  plaintiff  excepts 
to  the  competency  of  each  of  them,  on  the  ground  that  H  was  dead — 
Held: 

1.  The  plaintiff  having  cross-examined  C  on  all  the  issues  in  the 

cause,  that  was  a  waiver  of  the  objection  to  his  competency ; 
and  it  cannot  afterwards  be  made. 

2.  QUiGRE.    If  permitting  the  examination  of  W  in  chief  without 

objection  before  it  is  done,  is  a  waiver  of  the  objection  to  his 
competency. 

3.  The  charge  of  notice  of  the  judgment  being  expressly  deaied 

by  C  and  W,  the  proof  of  notice  must  be  very  clear  and  con- 
clusive to  establish  it.  \ 

4.  Though  the  evidence  is  contradictory,  if  the  chancellor  is  satis-   . 

fied  that  the  weight  of  evidence  is  onone  side  he  is  not  bound 
to  direct  an  issue. 

By  deed  bearing  date  the  3rd  of  July  1866,  Robert 
L.  Martin  and  wife  conveyed  to  Joseph  W.  Colbert, 

*  The  case  was  argued  at  the  November  term. 

Vol,  xxvni — 7 
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Tanua      "^^'^  Several  tracts  of  land  in  the  county  of  Fauquier, 
Term     his  household  and   kitchen  furniture,  horses,  cattle, 


&c..and  farming  utensils,  in  trust  to  secure  two  bonds, 
udm'r    fa^l^  by  William  8.  Colbert.     One  of  these  bonds  bore 
Colbert    ^^^®  ^^  February  Ist,  1866,  and  was  payable  one  day 
&  ais.     after  date  to  Robert  L.  Colbert,  for  $3,160.54,  and  as- 
signed by  him  to  Wm.  S.  Colbert;  and  the  other  was 
dated  January  1st,  1862,  payable  one  day  after  date, 
to  William  8.  Colbert,  for  $4,500.     This  deed  was  ad- 
mitted to  record  in  the  clerk's  office  of  the  county 
court  of  Fauquier  on  the  17th  of  August  1866. 

Previous  to  the  execution  of  this  deed,  viz:  on  the 
5th  of  November  1865,  Enos  Hord  recovered  a  judg- 
ment against  Robert  L.  Martin  for  $900,  with  interest 
from  the  20th  of  March  1861,  and  costs.  This  judg- 
ment was  not  docketed  until  the  Ist  of  November 
1867.  At  the  same  term  of  the  court  John  8.  and  N. 
A.  Clopton  recovered  a  judgment  against  Martin  for 
$3,452.37,  with  interest  from  the  17th  day  of  Novem- 
ber 1860,  and  costs.  And  this  judgment  was  docketed 
on  the  28th  of  8eptember  1867.  There  were  a  num- 
ber of  other  judgments,  three  of  which  for  small 
amounts,  were  docketed  before  the  deed  was  recorded; 
but  the  others  were  either  recovered  or  docketed  after- 
wards. 

In  June  1869  Hord's  administrator  instituted  his 
suit  in  equity  in  the  circuit  court  of  Fauquier  county 
against  the  Colberts,  Martin  and  wife,  the  Cloptons 
and  Martin's  assignee  in  bankruptcy.  In  his  bill,  after 
setting  out  the  judgment  of  Hord  against  Martin 
and  his  deed  of  trust  to  Joseph  W.  Colbert,  and  re- 
ferring to  the  judgment  of  Cloptons,  he  charges  that 
Joseph  W.  Colbert  had  notice  of  the  judgment  re- 
covered by  Ilord  against  Martin  before  the  execution 
of  the  deed  aforesaid,  and  Wm.  S.  Colbert  had  con- 
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stroctive  if  not  actual  notice  thereof;  and  he  insisted    ,'^77- 

January 

that  therefore  the  lien  of  the  deed  was  to  be  post-     Tenn. 


poned  to  that  of  his  judgment.     He  further  charged 

that  the  deed  was  intended  to  hinder,  delay  and  de-     a<tei'/ 
fraud  the  creditors  of  Martin;  that  Martin  never  was    ^  y-_^ 

'  Colbert 

indebted  to  either  of  the  Colberts  as  set  out  in  the  &  ais. 
deed;  or  if  at  all  indebted,  to  a  much  less  amount 
than  is  therein  claimed.  He  insists  that  the  deed  is 
therefore  null  and  void  as  to  bona  fde  creditors  of 
Martin.  And  he  prays  that  the  deed  may  be  set  aside 
as  to  creditors,  and  that  a  commissioner  may  be  di- 
rected to  ascertain  and  report  the  priorities  of  the 
liens  by  judgments  and  deed  of  trust;  and  whether 
the  Colberts  or  either  of  them  had  notice  of  the  judg- 
ments at  the  time  of  the  execution  of  the  deed; 
whether  or  not  there  was  fraud  in  it,  or  whether  there 
was  any  purpose  to  hinder,  delay  or  defraud  the  cred- 
itors of  Martin. 

William  S.  and  Joseph  W.  Colbert  answered  sepa- 
rately. They  both  deny  any  notice  or  knowledge  of 
the  plaintiffi  judgment  before  or  when  the  deed  was 
executed  and  recorded.  They  insist  that  the  debts 
secured  by  the  deed  are  justly  due  from  Martin;  and 
Joseph  W.  Colbert,  who  was  the  active  party  in  the 
adjustment  of  the  debts  with  Martin  and  in  obtaining 
the  deed,  states  the  consideration  of  the.  debts,  and 
why  it  was  that  though  both  bonds  were  executed  at 
the  same  time,  viz:  in  February  1866,  one  is  dated 
January  1st,  1862 — that  being  the  time  at  which  the 
accounts  on  which  it  was  based  terminated,  and  Mar- 
tin was  not  willing  to  have  the  interest  added  to  the 
principal,  so  as  to  carry  interest. 

The  cause  came  on  to  be  heard  in  September  1869, 
when  the  court  referred  it  to  a  commissioner  to  en- 
quire and  report  the  debts  due  by  Robert  L.  Martin ; 
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1877-     and  that  he  especially  enquire  and  report  as  to  the 

Term,    respective  priorities  of  the  liens  on  the  real  estate  of 

the  said  Martin  by  judgments,  and  the  said  deed  of 

^'  In  September  1870,  the  commissioner  returned  his 

Colbert  ^^  ,.,,,,,,. 

&  ak.  report.  He  reported  the  debts  due  by  Martin,  consti- 
tuting liens  on  his  real  estate,  calculating  the  interest 
np  to  September  Ist,  1870,  at  $18,400.94;  and  he  was 
of  opinion  that  Joseph  W.  Colbert,  the  trustee,  had  no 
notice  of  the  judgments  other  than  those  docketed, 
prior  to  the  recordation  of  the  deed  of  trust;  and 
therefore  they  were  given  priority  over  all  the  other 
judgments,  including  those  of  Hord's  adm'r  and  Clop- 
tons.  The  report  was  excepted  to  by  the  counsel  for 
Hord's  adm'r  and  Cloptons;  and  the  commissioner 
returned  with  his  report  all  the  evidence  which  waa 
before  him.  This  evidence  was  very  voluminous.  A 
number  of  depositions  were  taken  by  both  parties,, 
and  both  Joseph  W.  and  William  S.  Colbert  were 
examined  for  the  defendants;  and  their  evidence  was 
excepted  to  by  the  plaintiffs,  on  the  ground  that  Hord 
being  dead,  they  were  incompetent  to  testify.  It  ap- 
peared, however,  that  the  exception  was  not  taken 
to  either  of  them  until  his  testimony  had  been  con- 
cluded; and  that  in  the  case  of  Joseph  W.  Colbert,  he 
had  been  subjected  to  a  very  extended  cross-examina- 
tion on  all  the  issues  involved  in  the  cause. 

The  cause  having  been  removed  to  the  chancery 
court  of  Richmond,  came  on  to  be  heard  on  the  21st 
of  June  1878,  when  the  court  overruled  the  exceptions, 
to  the  report,  and  confirmed  the  same;  and  commis- 
sioners were  appointed  to  sell  the  land  in  the  proceed- 
ings mentioned,  upon  terms  stated  in  the  decree.  And 
thereupon  Hord's  administrator  applied  to  this  court 
for  an  appeal;  which  was  allowed. 
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Meredith  and  BlackweJl.  for  the  appellant.  ,'^77- 

^^  January 

Term. 


Neeson,  SpUmarij  Ovid  ^  Carrington  and  Marshall^  for ■ 

the  appellees.  K' 

▼. 

Colbert 

Staplbs,  J.  This  suit  was  instituted  in  the  circuit  &  ais. 
-court  of  Fauquier,  by  the  administrator  of  Enos  Hord 
against  Robert  Martin  and  William  8.  and  Joseph  W. 
Colbert.  The  bill  charges  that  a  deed  of  trust  exe- 
cuted by  Martin  on  the  3rd  of  July  1866,  for  the  ben- 
efit of  William  S.  Colbert,  is  fraudulent  and  void; 
and  further  that  at  the  time  of  executing  the  deed 
both  William  S.  Colbert  and  the  trustee  Joseph  W, 
Colbert  had  notice  of  an  undocketed  judgment  held  by 
Hord  against  Martin.  The  defendants  answered  the 
bill,  positively  denying  all  the  allegations  in  respect  to 
fbkud  and  notice.  At  the  September  term  1869,  a 
decree  was  entered,  directing  one  of  the  commission^ 
ers  ^^  to  take  an  account  of  Martin's  debts,  and  also  to 
inquire  and  report  as  to  the  respective  priorities  of  the 
liens  by  judgment  and  the  deed  of  trust."  Under 
this  decree  other  judgment  creditors  came  in,  and 
proved  their  debts  before  the  commissioner,  and  nu- 
merous depositions  were  taken  bearing  upon  the  ques- 
tions at  issue. 

The  commissioner  reported  in  favor  of  the  deed  of 
trust;  giving  it  priority  over  the  plaintiff's  judgment 
and  the  other  judgments  against  Martin  not  regularly 
docketed. 

This  report  was  excepted  to  by  the  creditors;  and 
the  same  coming  on  to  be  heard  at  the  June  term 
1873  of  the  chancery  court  of  Richmond,  to  which  it 
bad  been  removed,  the  chancellor  rendered  a  decree 
overruling  the  exceptions  to  the  commissioner's  re- 
port, sustaining  the  deed  of  trust,  and  directing  a  sale 
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^1877.     Qf  the  land.    From  that  decree  an  appeal  was  takea 

January  ^'^ 

Term,     by  Hord's  administrator  to  this  court. 

Before  considering  the  case  upon  its  merits,  it  is^ 

a^»/  necessary  to  dispose  of  a  preliminary  question  raised 
Colbert  ^^  ^^^  exceptions  to  the  depositions  of  Joseph  W.  and 
&  ais.  William  S.  Colbert.  These  exceptions  are  based  upon 
the  ground  that  Enos  Hord,  the  plaintift*'s  intestate, 
being  dead,  the  defendants  are  incompetent  to  testify 
in  this  cause.  One  of  them,  Joseph  W.  Colbert,  was 
cross-examined  at  great  length  by  the  counsel  for 
Hord's  administrator,  upon  all  the  issues  involved; 
and  when  the  whole  examination  was  concluded,  the 
objection  was  then  for  the  first  time  made  to  the  com- 
petency of  the  witness.  It  does  not  appear  that  the  at- 
tention of  the  court  below  was  called  to  the  objection; 
nor  does  it  appear  whether  that  court  considered  the 
deposition  in  rendering  its  decree  of  the  June  term 
1873.  It  is  very  certain  that  the  counsel  making  the 
objection  was  aware  of  it,  as  well  before  as  after  the 
cross-examination  was  commenced  and  concluded. 
The  question  is,  has  it  not  been  waived  by  this  man- 
ner of  proceeding.  Is  an  adverse  party  with  know- 
ledge of  the  alleged  incompetency,  permitted  to  ex- 
tract whatever  he  can  from  a  witness  upon  a  rigid  and 
protracted  cross-examination;  and  if  the  testimony  is 
favorable  to  his  side  insist  upon  its  being  read,  if 
unfavorable  have  it  excluded?  Upon  this  point  the 
authorities  leave  no  room  for  doubt.  They  hold  that 
if  the  party  be  aware  of  the  existence  of  the  interest,, 
he  will  not  be  permitted  to  examine  the  witness  and 
afterwards  to  object  to  his  competency  if  he  should 
dislike  his  testimony.  The  writers  on  the  law  of 
evidence  go  further  and  declare  that  in  the  common 
law  courts,  where  the  examination  is  conducted  orally, 
the  objection  on  the  ground  of  interest,  if  known ^ 


Digiti 


ized  by  Google 


COURT   OP   APPEALS    OP  VIRaiNIA.  55 

must  in  ffeneral  be  taken  before  the  witness  is  exam-    ^^^77- 

^  January 

ined  in  chief,  for  otherwise  the  objection  might  be    Tenn. 

suppressed   for  the  purpose  of  obtaiinng  an   unfair 

advantage.     Formerly,  indeed,  it  was  considered  ne-     a<Snir 
cessary  to  raise  the  objection  on  the  voir  dire;  and  if       Y: 
once  the  witness  is  sworn  in  chief,  he  could  not  after-     &  ais. 
wards  be  objected  to  on  the  ground  of  interest.     But 
this  rule  has  been  relaxed  in  modern  times;  and  now 
it  is  allowable  to  make  the  objection  after  the  witness 
is  sworn  in  chief,  but  before  the  examination  is  com* 
menced;    and  where  the  interest  is  incidentally  dis- 
closed for  the  first  time  in  the  course  of  the  trial  the 
evidence  may  then  be  excluded.     See  1  Starkie  on 
Evidence  184;    1   Greenl.  Evi.,  sec.  421.     This  last 
author  (Greenleaf)  says  the  rule  in  equity  is  now  the 
same  as  at  law;  and  the  principle  applies  with  equal 
force  to  testimony  given  in  a  deposition  in  writing 
and  to  an  oral  examination  in  court. 

Whether  as  a  general  rule  the  objection  on  the 
ground  of  interest  must  in  the  common  law  courts  be 
made  before  the  examination  in  chief,  and  whether 
the  same  rule  prevails  in  equity,  are  questions  not 
necessary  now  to  be  decided;  and  no  opinion  is  in- 
tended to  be  given  on  that  subject.  It  is  sufficient  for 
the  purposes  of  this  case  to  say,  that  when  the  party 
cross-examines  upon  the  issues  involved,  with  a  know- 
ledge of  the  interest  of  the  witness,  he  will  not  be 
permitted  afterwards  to  make  the  objection.  Having 
made  the  objection  however  in  due  season,  he  may 
then  proceed  to  cross-examine  without  prejudice  to  his 
right  to  move  to  suppress  the  deposition  at  the  hearing. 
Jacobs  V.  Layboniy  11  Mees.  &  Welsby  R.  684;  Moor- 
Jiouse  V.  De  Passoriy  19  Ves.  R.  482;  Harrison  v.  Court- 
auld,  5  Eng.  Ch.  R.  428;  Donelson  v.  Taylor ^  8  Pick. 
R.  890;  Graves  v.  Graves,  2  Paige  R.  62,  8  Paige  240- 
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JJ|77.     654;  1  Payne  C.  C.  R.  400;  1  Phillip  on  Evidence 
tS^  789. 


It  may  be  said  that  the  rule  here  stated  has  no  ap- 

adm'/  plication  to  parties  examined  as  witnesses.  Under  the 
J^  former  practice,  in  the  chancery  courts  of  this  state, 
&  als.  when  a  special  commission  was  issued  to  take  the 
deposition  of  a  party,  saving  all  just  exceptions,  the 
duty  devolved  on  the  court  to  take  notice  ez  officio  of 
objections  to  the  competency  of  the  witness  arising 
from  his  interest  in  the  event  of  the  cause.  And  in 
such  a  case  an  appellate  court  will  consider  and  decide 
upon  the  question  of  competency,  although  the  depo- 
sition may  have  been  read  in  the  court  below  without 
objection.  Such  was  the  decision  in  Beverley  v.  Brooke 
^  als.,  2  Leigh  425.  The  court  was  of  opinion  there 
that  the  question  would  have  presented  more  difficulty 
had  the  deposition  been  taken  under  a  general  com- 
mission. 

Whatever  may  have  been  the  distinction  formerly 
between  parties  and  other  witnesses,  that  distinction 
has  been  entirely  abrogated  by  the  statute,  which  de- 
clares that  no  witness  shall  be  incompetent  to  testify 
because  of  interest;  and  in  all  actions,  suits,  and  other 
proceedings  of  a  civil  nature,  at  law  or  in  equity,  the 
parties  thereto  shall,  if  otherwise  competent  to  testify, 
and  subject  to  the  rules  of  evidence,  and  of  practice  appli- 
cable  to  other  witnesses,  be  competent  to  give  evidence. 
Code  of  1873,  page  1109.  Under  this  provision  it  is 
very  clear  the  rule  in  respect  to  objections  for  incom- 
petency on  the  ground  of  interest  is  equally  applicable 
to  parties  examined  as  a  witness  as  to  those  who  are 
not  parties.  For  these  reasons  I  am  of  the  opinion,  if 
there  was  any  valid  objection  to  the  testimony  of  Jo- 
seph W.  Colbert,  that  objection  has  been  waived,  and 
he  must  now  be  treated  as  a  competent  witness. 
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In  the  case  of  William  S.  Colbert,  whea  his  depo- 
fiitioD  was  taken,  the  coansel  of  the  plaintiff  was  pre- 
sent at  the  examination  in  chief;  but  did  not  cross- 
examine.  When  the  deposition  was  completed  an  ex- 
ception was  then  taken  for  the  first  time  to  the  testi- 
mony on  the  ground  already  stated.  Whether  this 
action  constituted  a  waiver  of  the  objection  is  a  ques- 
tion already  adverted  to,  not  decided  nor  intended  to 
be  decided  here.  The  case  may  be  decided  without 
reference  to  the  evidence  of  William  8.  Colbert,  and 
it  is  better  perhaps  so  to  decide  it  than  to  settle  an 
important  principle  of  practice  upon  a  slight  and 
cursory  examination. 

Having  thus  disposed  of  the  question  relating  to  the 
evidence,  we  are  now  to  consider  the  merits  of  the 
controversy.  And  first  as  to  the  question  of  fraud: 
Is  the  deed  of  trust  fraudulent?  This  involves  an  in- 
quiry into  the  consideration  of  the  two  bonds  secured 
by  that  deed.  Upon  this  point  it  is  only  allowable  to 
examine  a  few  of  the  more  prominent  facts  established 
by  the  evidence.  It  cannot  be  expected  that  this  court 
is  to  exercise  the  functions  of  a  commissioner  in  chan- 
cery, settle  an  account,  and  undertake  to  ascertain 
how  far  each  item  is  sustained  by  the  evidence.  Our 
inquiry  is  with  the  charge  of  fraud :  Is  it  established 
by  the  testimony?  And  here  it  must  be  borne  in  mind 
that  the  law  does  not  presume  fraud.  It  is  not  to  be 
aseomed  on  doubtful  evidence,  or  circumstances  of 
mere  suspicion.  The  party  alleging  the  fraud  must 
elearly  and  distinctly  prove  it.  The  onus  probandi  is 
upon  him  to  prove  his  case  as  charged  in  the  bill.  If 
the  fraud  is  not  strictly  and  clearly  proved  as  it  is 
alleged,  although  the  party  against  whom  relief  is 
sought  may  not  have  been  perfectly  clear  in  his  deal- 
VoL.  xxvin — 8 
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'877.  ingQ  UQ  relief  can  be  had.     Kerr  on  Fraud  and  Mis- 

January  °  ' 

Term,  take  382-4. 


Hordes  Judge  Staples  here  went  into  a  critical  examination 
*  ^  '^  of  the  evidence  upon  the  question.  The  conclusion 
Colbert  he  arrived  at  was,  that  the  testimony  so  far  from  estab- 
lishing the  existence  of  fraud,  tended  strongly  to  show 
that  the  bonds,  which  are  the  subject  of  controversy, 
are  founded  upon  a  bona  fide  indebtedness  from  Martin 
to  the  Colberts. 

Having  concluded  his  review  of  the  question  of 
fraud,  Judge  Staples  then  proceeded  to  consider  the 
testimony  in  relation  to  the  alleged  notice.  Upon  this 
branch  of  the  case  he  also  concurred  with  the  chancel- 
lor, who  pronounced  the  decree,  that  the  notice  is  not 
satisfactorily  or  sufficiently  proved. 

The  consideration  of  this  subject  involved  a  very 
carefui  and  detailed  examination  of  the  testimony  in 
all  its  aspects.  The  discussion  however  being  one 
purely  of  fact,  and  very  extended,  is  omitted  by  the 
direction  of  Judge  Staples.    In  conclusion  he  said  : 

These  creditors  were  required  by  the  plain  terras  of 
the  statute  to  docket  their  judgments  in  order  to  pre- 
serve their  liens.  The  whole  tendency  and  spirit  of 
modern  legislation  is  to  impose  upon  creditors  and 
purchasers  the  duty  of  putting  upon  the  record  the 
evidences  of  their  rights.  It  is  the  registration  that  is 
to  be  looked  to  as  furnishing  the  notice.  It  is  very 
true  an  exception  is  made  in  the  case  of  a  purchaser 
with  notice.  The  reason  is,  he  is  deemed  guilty  of  a 
fraud  in  taking  a  conveyance  with  knowledge  of  a 
better  right  in  another.  It  is  therefore  held,  that  the 
notice  in  such  ca&es  must  be  very  clearly  proved. 
This  is  peculiarly  so  when  the  notice  is  sought  to  be 
established  against  the  positive  denials  of  the  defen- 
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dant;  for  the  result  is  to  convict  the  latter  of  perjury      '^77- 
as  well  as  fraud.     Here  the  creditors  have  neglected  a    Tenn. 

plain  duty  in  failing  to  docket  their  judgments;  they "~- 

seek  to  substitute  in  place  of  the  record  certain  oral  admV^ 
admissions  alleged  to  have  been  made  by  the  defen-  J- 
dants  years  before,  to  be  proved  exclusively  by  the  &  ais. 
creditors  themselves  and  their  counsel.  However 
high  the  source  from  which  such  evidence  emanates — 
however  incorruptible  we  may  suppose  some  of  the 
witnesses  by  which  it  is  given — such  evidence  must, 
nevertheless,  be  received  with  the  greatest  caution. 
"Consisting  as  it  does  (evidence  of  mere  verbal  ad- 
missions) in  the  mere  repetition  of  oral  statements,  it 
is  subject  to  much  imperfection  and  mistake,  the 
party  himself  either  being  misinformed,  or  not  having 
clearly  expressed  his  own  meaning,  or  the  witness  hav- 
ing misunderstood  him.  It  frequently  happens  also 
that  the  witness,  by  unintentionally  altering  a  few  of 
the  expressions  really  used,  gives  an  effect  to  the  state- 
ment completely  at  variance  with  what  the  party  did 
say."  This  is  the  language  of  a  very  accurate  and 
learned  author.  1  Greenleaf,  sec.  200.  And  he  is 
fully  sustained  by  the  most  eminent  writers  and  judges. 
See  cases  cited,  and  also  1  Starkie  on  Evidence,  page 
462.  I  repeat,  this  caution  cannot  be  too  strongly  ob- 
served when  the  alleged  notice  is  to  be  established 
upon  the  testimony  of  parties  and  counsel  against  the 
positive  denials  of  the  answers,  and  those  answers 
strongly  supported  by  independent  evidence  and  cor- 
roborating circumstances. 

The  learned  counsel  for  the  appellant  has  pressed 
upon  us  the  propriety  and  even  necessity  of  an  issue 
at  least  to  be  tried  by  a  jury;  and  he  has  cited  a  num- 
ber of  the  decisions  of  this  court  in  support  of  that 
practice.     The  law  upon  this  subject  is  too  clear  for 
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1876.     controversy.    Its  application  to  particular  cases  is  the 
Term,    great  difficulty.    The. chancery  court  often  directs  an 


issue  where  the  evidence  is  so  contradictory  as  to  ren- 

ad'm/  ^^^  ^^  ^P^*^  cross-examination  of  the  witnesses  before 
X-  a  jury  necessary  and  proper.  Not  unfrequently  the 
&  als.  evidence  is  so  equally  balanced  on  both  sides  it  is  dif- 
ficult to  say  which  scale  preponderates ;  and  in  such 
case  an  issue  is  of  advantage,  and  proper  to  satisfy 
the  conscience  of  the  chancellor.  But  it  does  not 
follow  that  an  issue  is  necessary  and  proper  in  every 
case  where  the  evidence  happens  to  be  conflicting.  K 
this  was  the  rule  the  chief  time  of  the  chancery  courts 
would  be  occupied  with  trials  before  juries,  or  in  con- 
sidering their  verdicts.  The  circuit  courts  and  the 
judges  of  this  court  are  constantly  called  upon  to  de- 
cide questions  of  fact  upon  testimony  of  a  very  con- 
flicting character.  In  Nice  v.  Purcell,  1  Hen.  &  Man. 
872,  it  was  held  that  a  court  of  equity  is  not  bound  to 
direct  an  issue  on  the  mere  ground  that  the  evidence 
is  contradictory;  but  it  may  judge  of  the  weight  of 
evidence;  and  if  its  conscience  is  satisfied,  decide 
without  a  jury. 

The  decision  in  Samuel  v.  Marshall  ^  mfe^  8  Leigh 
614,  is  to  the  same  effect.  See  also  Wise  v.  Lamby  9 
Gratt.  294;  2  Daniel  Ch.  Pr.  1078. 

As  the  issue  is  directed  exclusively  for  the  informa- 
tion of  the  court,  if  it  is  satisfied  upon  the  evidence, 
there  is  of  course  no  ground  for  the  intervention  of  a 
Jary. 

In  the  case  before  us,  so  far  as  the  question  of  fraud 
is  concerned,  the  plaintiffs  have  utterly  failed  to  prove 
it.  In  regard  to  the  notice  the  case  is  not  so  free  from 
difficulty.  But  the  preponderance  of  facts  and  cir- 
cumstances is  with  the  defendants.  As  has  been  seen, 
the  whole  case  turns  upon  the  effect  of  certain  admis- 
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81008  alleged  to  have  been  made  by  the  defendants.  ,  '^76. 

°  "^  January 

In  mj  judgment  a  court  is  as  competent,  and  perhaps  Term. 


more  so,  to  decide  upon  the  weight  to  be  given  to 

these  admissions  as  any  jury  of  twelve  men  to  be  se-    a^'/ 
]ected  according  to  the  practice  and  mode  of  proceed-       Jj- 
ing  in  trials  by  jury  as  now  prevailing  in  the  country.     &  ais. 

My  opinion  is  therefore  to  affirm  the  decree  of  the 
chancery  court. 

MoNOURB,  P.,  and  Christian,  J.,  concurred  in  the 
opinion  of  Staples^  J. 

Andb&son,  J.,  was  inclined  to  think  it  was  a  case  for 
an  issue;  but  after  hearing  the  opinion  of  Staples j  J., 
he  could  not  dissent. 

Decree  appirmed. 
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Haubnstbins  v.  Lynham,  escheator. 

January  25. 

jg-^       H,  of  foreign  birth, bought  real  estate  in  1856  and  1859,  and  died  in  186 1, 

January  seized  thereof,  without  known  heirs.     The  said  real  estate  was  es- 

lerm.  cheated  to  the  commonwealth,  and  in  May  1876,  persons,  natives  of 

and  living  in  Switzerland,  instituted  proceedings  for  the  recovery  of 

the  real  estate— Held  : 

1.  The  law  as  it  was  at  the  death  of  H  must  govern  the  case,  and 

under  the  act  of  April  7,  1858,  Sess.  Acts  of  l857-*58,  ch.  42, 
2  44,  Code  of  i860,  ch.  115,  p.  557,  persons,  natives  of 
another  country,  and  living  there,  are  not  entitled  to  the  real 
estate. 

2.  The  treaty  of  November  1855,  between  the  United  States  and 

the  Republic  of  Switzerland,  11  U.  S.  Stat,  at  Large,  p.  590, 
Article  5,  clause  3,  by  its  terms  depends  for  its  operation  and 
effect  upon  the  legislation  of  the  state  in  which  the  real  estate 
lies;  and  no  right  in  real  estate  in  Virginia  will  vest  in  a  citi- 
zen of  that  republic  under  said  treaty,  there  having  been  at 
the  death  of  H  no  statute  authorizing  it. 

This  was  a  petition  filed  in  the  circuit  court  of  the 
city  of  Richmond,  by  Henry  Hauenstein  and  others, 
claiming  to  be  the  heirs  and  next  of  kin  of  Solomon 
Hauenstein,  deceased,  seeking  to  recover  certain  real 
estate  of  which  the  said  Solomon  Hauenstein  had  died 
seized,  and  which  had  been  escheated  to  the  common- 
wealth. Pending  the  proceeding  the  real  estate  was 
sold  by  the  escheator,  with  the  approval  of  the  peti- 
tioners; and  they  asked  that  they  might  receive  the 
proceeds  of  the  sale.  The  circuit  court  dismissed  the 
petition,  and  the  petitioners  applied  to  a  judge  of  this 
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court  for  an  appeal ;  which  was  allowed.     The  case  is  ,  '^76. 

^'^  January 

sufficiently  stated  by  Judge  Moncure  in  his  opinion.  Tenn. 


Johnson  &  RoyaUy  for  the  appellants.  ^^l^^  ^ 

Lynham, 
escheator. 

The  Attorney  General  and  Lynham^  for  the  appellee. 

MoNCURB,  P.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  the  city  of  Kichmond,  rendered  on  the  20th  day  of 
Ootober  1876,  in  a  suit  in  said  court  in  which  the 
appellants  were  plaintiffs  and  John  A.  Lynham, 
escheator  for  the  commonwealth  of  Virginia,  was 
defendant  Solomon  Hauenstein,  a  citizen  of  Switzer- 
land, had  emigrated  to  Virginia,  and  settled  here 
many  years  ago;  had  continued  to  reside  here  until 
bis  death;  had  acquired,  by  purchase  and  conveyance 
at  different  times,  in  the  years  1856  and  1858,  and 
from  different  persons,  quite  a  large  real  estate,  of 
which  he  continued  to  be  seized  and  possessed  until 
and  at  the  time  of  his  death;  and  he  died  in  1861  or 
'2,  intestate,  unmarried  and  without  issue.  Having 
no  known  heirs,  it  was  supposed  that  his  estate  de- 
volved on  the  commonwealth  for  defect  of  heirs. 
There  was  an  inquisition  of  escheat,  which  found 
accordingly;  and  the  said  estate  came  to  the  hands  of 
the  said  Lynham  as  escheator,  who  was  proceeding  to 
sell  the  same  in  the  execution  of  his  duties  as  such, 
when  the  appellants,  citizens  of  Switzerland,  claiming 
to  be  the  next  of  kin,  or  their  representatives,  of  the 
said  intestate,  and  to  be  entitled  as  such  to  his  said 
estate,  or  the  proceeds  of  the  sale  thereof,  filed  their 
petition  for  the  recovery  of  the  same,  under  the  Code 
of  1860,  chapter  118,  section  8,  page  547,  which  enacts 
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1876.  tijat  "when  the  verdict  on  such  inquest  is  for  the 

January  ^ 

Term,  commonwealth,  any  person  claiming  any  interest  iii 


the  lands  (escheated),  whether  legal  or  equitable,  may^ 

auens  ns  jj^f^j.^  ^j^^  g^^j^  thereof,  petition  the  said  circuit  court 
L)^hain,  ^^q  which  the  inquisition  is  directed  to  be  returned), 
for  redress.  To  such  petition  the  escheator  shall  be  a 
defendant.  He  shall  file  an  answer,  stating  the  objec- 
tions to  the  claim.  And  the  cause  shall  be  heard 
without  any  unnecessary  delay,  upon  the  petition,  an- 
swer and  the  evidence." 

In  the  petition,  the  petitioners  expressed  their  wil- 
lingness to  unite  in  a  sale  of  the  property  by  the 
escheator.  To  this  petition,  the  escheator  accordingly 
filed  an  answer,  stating  the  objections  to  the  claim. 
Evidence  was  taken  and  filed  on  both  sides,  but  chiefly 
on  the  side  of  the  petitioners,  and  especially  to  prove 
that  they  were,  in  fact,  as  they  claimed  to  be,  the  next 
of  kin  of  the  said  intestate,  or  their  representatives. 
On  the  20th  day  of  October  1876,  and  during  the  same 
year  in  which  the  petition  was  filed,  the  cause  came  on 
for  final  hearing;  when  the  court,  being  of  opinion 
that  the  plaintiffs  had  no  claim  upon  the  fund  arising 
from  the  sale  of  the  real  estate  disposed  of  by  the  es- 
cheator (but  without  deciding  whether  the  petitioners 
were  the  next  of  kin,  or  their  representatives,  of  the 
intestate,  as  they  claimed  to  be),  therefore  dismissed 
the  petition,  and  decreed  that  the  petitioners  pay  ta 
the  defendant  his  costs  by  him  about  his  defence  in 
that  behalf  expended.  From  that  decree  the  petition- 
ers applied  to  a  judge  of  this  court  for  an  appeal, 
which  was  accordingly  allowed,  and  which  is  the  case 
now  to  be  disposed  of  by  this  court. 

We  proceed  at  once  to  enquire  whether  the  appel- 
lants are  entitled  to  the  estate  of  the  intestate  Solo- 
mon Hauenstein,  or  the  proceeds  of  the  sale  thereof. 
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even  if  they  be  in  fact,  ae  they  claim  to  be,  hie  next  of  ,J^Jj^* 
kin,  or  their  representatives,  which  latter  question  will     Term.     . 
not  be  decided,  unless  its  decision  be  rendered  neces-  " 

sary  for  the  decision  of  this  case  by  our  opinion  on    ^  y^ 
and  decision  of  the  question  first  above  propounded.  Lynham, 

^  r      r  escheator. 

If  the  appellants,  who  are  citizens  of  Switzerland 
and  aliens  to  the  commonwealth  of  Virginia,  be  en- 
titled to  the  estate,  or  the  proceeds  of  the  sale  thereof,  ... 
which  they  claim  (even  admitting  them  to  be  in  fact 
the  next  of  kin  of  the  said  intestate),  they  must  be  so 
entitled  either  first  under  the  common  law;  or,  se- 
condly, under  some  statute  law  of  the  state  of  Vir- 
ginia; or,  thirdly,  under  some  treaty  between  the 
United  States  and  the  Republic  of  Switzerland. 

Ist  Are  they  entitled  under  the  common  law? 
Certainly  not.  Under  the  common  law  an  alien  is 
incapable  of  taking  real  estate  by  descent.  1  Rob.  Pr. 
(new)  125,  and  cases  cited;  2  Kent's  Com.,  53  marg. 

2dly.  Are  they  entitled  under  any  statute  law  of  the 
state?  If  there  was  any  such  law  in  existence  at  the 
time  of  the  intestate's  death,  in  1861  or  1862,  it  is  em- 
bodied in  the  Code  of  1860;  for  no  law  on  the  subject 
was  enacted  before  his  death  and  after  the  publication 
of  the  said  Code.  There  is  but  one  provision  in  that 
Code  which  can  have  any  bearing  on  the  subject;  and 
that  is  the  sixth  section  of  chapter  115,  page  557, 
which  is  in  these  words:  '*  When  by  any  treaty  now 
in  force  between  the  United  States  and  any  foreign 
country,  a  citizen  or  subject  of  such  country  is  allowed 
to  sell  real  property  in  this  state,  such  citizen  or  sub- 
ject may  sell  and  convey  the  same,  and  receive  the 
proceeds  thereof  within  the  time  prescribed  by  such 
treaty;  and  when  by  any  treaty  now  in  force  between 
the  United  States  and  any  foreign  country,  citizens  of 

the  United  States  are  allowed  to  inherit,  hold,  sell  and 
Vol.  xxvin — 9 
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1876.     convey  real  property  lying  in  such  foreign  country,  the 
<    Term,    citizens  or  subjects  of  such  foreign  country  may  in- 

herit,  hold,  sell  and  convey  real  property  lying  in  this 

auensns  ^^^^q,  provided,  howcvcr,  that  such  purchase,  sale  and 
Lynham,  inheritance,  hereinbefore  mentioned,  shall  apply  only 

escheator.  .1 

to  real  estate,  hereafter  purchased  and  acquired  by  a 
citizen  or  subject  of  such  foreign  country." 

The  former  part  of  this  section,  down  to  the  words, 
"by  such  treaty"  inclusive,  constituted  the  corres- 
ponding section  of  the  same  chapter  of  the  Code  of 
1849,  when  it  was  engrafted  for  the  first  time  in  our 
statute  law  at  the  suggestion  of  the  revisors  who  com- 
piled that  Code,  for  reasons  set  forth  in  a  note  to  their 
report,  pp.  587-8.  In  that  form  the  section  remained 
in  force,  until  it  was  amended  and  reenacted,  as  it 
stands  in  the  Code  of  1860  by  an  act  passed  April  7, 
1858,  acts  of  1857-8,  chap.  42,  p.  44.  The  said  for- 
mer  part  of  the  section  does  not,  and  the  correspond- 
ing section  of  the  Code  of  1849  did  not,  apply  to  such 
a  case  as  this,  in  which  there  is  no  treaty  in  force  be- 
tween the  United  States  and  the  foreign  country  of 
which  the  claimants  are  citizens,  prescribing  any  time 
for  their  selling  and  conveying  any  real  property  in 
this  state,  and  receiving  the  proceeds  thereof.  And 
the  latter  part  of  the  said  amended  section  does  not 
apply  to  the  case  by  reason  of  the  proviso^  which  ex- 
pressly limits  its  application  to  real  estate  purchased 
and  acquired  by  a  citizen  or  subject  of  such  foreign 
country  after  the  enactment  of  said  amended  section — 
Whereas,  all  the  real  property  in  this  state  which  was 
ever  purchased  and  acquired  by  Solomon  Hauenstein, 
was  so  purchased  and  acquired  before  such  enactment. 
We  do  not  mean  to  say,  however,  that  it  would  apply 
to  the  case,  even  if  there  had  been  no  such  proviso; 
but  it  is  unnecessary  to  decide  that  question. 
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The  appellants,  then,  are  not  entitled  under  the  '^77- 
statute  law  to  what  they  claim;  and  the  only  remain-  Term. 
ing  inquiry  is :  

3dly.  Are  they  entitled  under  any  treaty  between    ^^^  ^ 
the  United  States  and  the  republic  of  Switzerland?  Lynham, 

^  escheator. 

If  they  are,  it  is  under  the  treaty  between  the  two 
countries  which  went  into  operation  on  the  9th  day  of 
*  H'ovember  1855,  and  has  ever  since  remained  in  force, 
and  so  was  in  force  at  the  time  of  the  death  of  Solomon 
Hauenstein,  in  1861  or  '62.  It  may  be  found  in  the 
11th  volume  of  the  Statutes  at  Large  of  the  United 
States,  page  590. 

If  they  are  entitled  under  this  treaty,  it  is  under 
article  V,  which  is  in  these  words : 

*'The  citizens  of  each  of  the  contracting  parties 
shall  have  power  to  dispose  of  their  personal  property 
within  the  jurisdiction  of  the  other,  by  sale,  testament, 
donation  or  in  any  other  manner;  and  their  heirs, 
whether  by  testament  or  ab  intestatOj  or  their  succes- 
sors, being  citizens  of  the  other  party,  shall  succeed 
to  the  said  property,  or  inherit  it;  and  they  may  take 
possession  thereof,  either  by  themselves  or  by  others 
acting  for  them,  they  may  dispose  of  the  same  as  they 
may  think  proper,  paying  no  other  charges  than  those 
to  which  the  inhabitants  of  the  country  wherein  the  said 
property  is  situated  shall  be  liable  to  pay  in  a  similar 
case.  In  the  absence  of  such  heir,  heirs,  or  other  suc- 
cessors, the  same  care  shall  be  taken  by  the  authori 
ties  for  the  preservation  of  the  property,  that  would 
be  taken  for  the  preservation  of  the  property  of  a  na- 
tive of  the  same  country,  until  the  lawful  proprietor 
shall  have  had  time  to  take  measures  for  possessing 
himself  of  the  same." 

"The  foregoing  provisions  shall   be  applicable  to 
real  estate  situated  within  the  states  of  the  American 
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1877.  XJnioD,  or  within  the  cantons  of  the  Swiss  confederal 

January  ^            ^ 

Tenn.  tion,  in  which  foreigners  shall  be  entitled  to  hold  or 


inherit  real  estate.'* 

auensns      ug^^  j^  ^^g^  P^j^j  estate  situated  within  the  territo- 
Lynham,  rfes  of  one  of  the  contracting  parties  should  fall  to  a 

escheator.  °   ^ 

citizen  of  the  other  party,  who,  on  account  of  his  be- 
ing an  alien,  could  not  be  permitted  to  hold  such  pro- 
perty in  the  state  or  canton  in  which  it  may  be  situ- 
ated, there  shall  be  accorded  to  the  said  heir  or  other 
successor,  such  term  as  the  laws  of  the  state  or  can- 
ton will  permit,  to  sell  such  property;  he  shall  be  at 
liberty  at  all  times,  to  withdraw  and  export  the  pro- 
ceeds thereof  without  difficulty,  and  without  paying  to 
the  government  any  other  charges  than  those  which^ 
in  a  similar  case,  would  be  paid  by  an  inhabitant  of 
the  country  in  which  the  real  estate  may  be  situated." 

The  first  clause  of  this  article  relates  only  to  per- 
sonal estate,  about  which  there  is  no  difficulty;  aliens 
being  capable  of  acquiring,  holding  and  transmitting 
movable  property  in  like  manner  as  our  own  citi- 
zens, without  any  enabling  statute  or  treaty  for  that 
purpose.  2  Kent's  Com.  62,  marg.  Though  there  is^ 
a  statutory  provision  to  that  eflFect  in  the  Code  of  1860,^ 
p.  667,  §  5.  There  is  no  personal  property  involved 
in  this  controversy. 

The  second  clause  relates  only  to  real  estate  situated 
in  those  states  of  the  American  Union,  or  cantons  of 
the  Swiss  confederation,  in  which  foreigners  shall  be 
entitled  to  hold  or  inherit  real  estate.  Wherever  they 
are  so  entitled,  the  same  reason  exists  for  the  applica- 
tion to  such  real  estate  of  the  provisions  made  by  the 
first  clause  in  regard  to  personal  property.  There 
were,  no  doubt,  states  in  the  American  Union,  at  the 
time  of  the  making  of  that  treaty,  in  which  foreigners 
were  entitled  to  hold  or  inherit  real  estate  situated  in 
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«ach  Btatee.     Bat  such  was  Dot  the  case  in  this  state  at   _  '^77- 

January 

that  time,  nor  at  the  time  of  the  death  of  Solomon    Tenn. 


Hauenstein,  in  1861  or  '62.     Though  by  a  statutory 

provision  since  made,  and  to  be  found  in  the  Code  of  ^^y° 
1878,  ch.  4,  §  18,  p.  130,  it  is  enacted,  that  "any  alien,  ^^^' 
not  an  enemy,  may  acquire  by  purchase  or  descent, 
and  hold  real  estate  in  this  state;  and  the  same  shall 
be  transmitted  in  the  same  manner  as  real  estate  held 
by  citizens."  But  that  provision  has  no  relation  to 
this  case,  which  must  of  course  be  governed  by  the 
law  which  was  in  force  at  the  time  of  such  death. 

The  second  clause  has  no  relation  to  the  real  estate 
mentioned  in  the  first  and  second  sections  of  chapter 
115  of  the  Code  of  1860,  page  557,  by  whidh  any  alien, 
being  a  free  white  person,  and  not  an  enemy,  who  shall 
before  some  court  of  record  of  this  state,  declare  on 
oath  that  he  intends  to  continue  to  reside  therein,  is 
authorized,  if  he  be  actually  resident  therein,  and  upon 
such  declaration  being  entered  of  record,  to  inherit  or 
purchase,  and  hold,  as  if  he  were  a  citizen  of  this 
state.  For  although  the  second  section  declares,  that 
"  any  such  alien  may  convey  or  devise  any  real  estate 
so  held  by  him,  and  if  he  die  intestate  it  shall  descend 
to  his  heirs,  and  any  such  alienee,  devisee  or  heir, 
whether  a  citizen  or  an  alien,  may  take  under  such 
alienation,  devise  or  descent,"  yet  it  is,  in  said  section, 
expressly  "  provided  he  shall,  if  an  alien,  come  or  be 
in  this  state  within  five  years  after  the  alienation,  de- 
vise or  descent,  and,  before  some  court  of  record 
thereof,  declare  on  oath  that  he  intends  to  reside 
therein."  Now  the  second  clause  of  the  treaty  was 
certainly  not  intended,  and  cannot  have  the  effect,  to 
abrogate  such  a  provision  as  the  one  above  mentioned, 
bat  was  only  intended  to  apply  to  a  case  in  which  the 
disability  of  alienage  in  regard  to  holding  or  inherit- 
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1877.     ing  real  estate,  was  simply  removed  by  statute;  as  is 

Term,     done  by  the  18th  section  of  chapter  4  of  the  Code  of 

1873,  p.  130,  before  referred  to.     Almost  always,  if 

>  ^  V.       o^t  always,  when  an  alien  makes  the  declaration  on 

Lynham,  ^^^^^  mentioned  in  the  first  section  of  chapter  115  of 

escneator.  *  ^ 

the  Code  of  1860,  he  intends  to  become  a  citizen  of 
the  state,  besides  becoming  a  permanent  resident  and 
owner  of  real  estate  therein.  There  was  no  occasion  for 
saying  anything  in  the  section  about  his  being  natu- 
ralized, especially  as  it  belongs  to  congress,  under  the 
constitution  of  the  United  States,  "to  establish  a  uni- 
form rule  of  naturalization."  The  fifth  section  of 
the  same  chapter  provides  for  the  case  of  an  alien  who. 
intends  to  reside  in  the  state  for  a  temporary  period 
only,  and  authorizes  him,  if  he  reside  therein,  to 
"take  and  hold  any  lands  for  the  purpose  of  residence 
or  of  occupation  by  him  or  his  servants,  or  for  the  pur- 
pose of  any  business,  trade  or  manufacture  for  a  term 
of  years  not  exceeding  twenty-one." 

This  case  therefore  depends  entirely  on  the  true 
construction  of  the  third  clause  of  the  fifth  article  of 
the  said  treaty:  "  But  in  case  real  estate,"  &c.  Under 
this  clause  are  the  appellants,  supposing  them,  as  they 
claim  to  be,  the  next  of  kin,  or  their  representatives, 
of  Solomon  Hauenstein,  entitled  to  sell  the  real  estate 
in  Virginia,  of  which  he  died  seized,  and  to  withdraw 
and  export  therefrom  the  proceeds  of  such  sale,  unless 
there  be  some  statute  law  of  the  state  authorizing 
them  to  do  so?  Is  not  this  clause  of  the  treaty  depen- 
dent for  its  operation  and  effect  upon  such  state  legis- 
lation, 80  far  as  this  case  is  concerned?  We  think 
that  it  is,  and  was  intended  so  to  be,  by  the  framers  of 
the  treaty.  Such  seems  to  be  the  plain  meaning  of 
the  language  used  in  the  clause:  "There  shall  be 
accorded  to  the  said  heir  or  other  successor  such  term 
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a8  the  law8  of  the  state  or  cantOD  loill  permit  to  sell    ^  '^77- 

^  January 

such  property."  These  words,  "  will  permit,"  seem  Term. 
to  be  wholly  inconsistent  with  the  idea  of  obligation  on 
the  part  of  the  state  to  prescribe  some  period  for  such  ^"y"^  ^ 
a  sale,  or  of  any  right  on  the  part  of  the  person  claim-  Lynham, 
ing  to  be  such  heir  or  successor,  to  sell  such  property 
in  a  reasonable  or  any  other  time,  in  case  the  state 
should  not  choose  to  permit  such-  sale,  and  to  prescribe 
a  period  for  making  it.  The  right  contemplated  in 
the  said  third  clause  was  intended  to  be  given,  if  at 
ail,  by  the  concurrent  act  of  the  treaty  making  power, 
and  the  state.  Otherwise,  no  doubt  the  term  or  time 
daring  which  the  sale  should  be  made,  would  have 
been  prescribed  by  the  treaty  itself,  as  had  been  done 
by  the  treaty  between  the  same  powers  of  May  4, 
1848.  By  that  treaty  it  was  expressly  provided  that 
"a  term  of  not  less  than  three  years  shall  be  allowed 
to"  the  claimant  "  to  dispose  of  such  property,  and 
to  collect  and  withdraw  the  proceeds  thereof."  Why 
was  not  a  similar  provision  made  in  the  treaty  of  No- 
vember 9,  1855  ?  Obviously  because  it  was  intended 
that  the  consent  and  cooperation  of  the  state  should 
be  necessary  to  give  effect  to  that  part  of  the  treaty. 

By  the  constitution  of  the  United  States,  article  VI, 
section  2,  it  is  declared  that  ^'  this  constitution  and  the 
laws  of  the  United  States,  which  shall  be  made  in 
pnrsQance  thereof,  and  all  treaties  made,  or  which 
shall  be  made  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land ;  and  the 
judges  in  every  state  shall  be  bound  thereby;  anything 
in  the  constitution  or  laws  of  any  state  to  the  contrary 
notwithstanding."  Code  of  1860,  page  21.  Great 
effect  is  thus  given  to  these  treaties,  although  they  are 
not  acts  of  congress,  but  are  made  by  the  president 
by  and  with  the  advice  and  consent  of  the  senate,  pro- 
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1877.     vided  two-third8  of  the  senators  present  concur.     Id., 

January  '^  ' 

Term.  p.  19,  Const.  U.  S.,  art.  11,  section  11,  clause  2.  A 
treaty,  like  an  act  of  congress,  must  be  in  pursuance 

auensns  ^^  ^j^^  constitution,  and  certainly  not  in  conflict  there- 
^hwiT"*  with.  The  territory  of  a  state  is  peculiarly  a  subject 
for  state  legislation;  and  when  it  is  acted  on  by  fede- 
ral power,  the  constitutionality  of  the  action  ought 
plainly  to  appear.  In  regard  to  provisions  contained 
in  some  of  the  treaties  between  the  United  States  and 
foreign  countries,  giving  to  aliens  a  right  to  claim  land 
in  the  states  by  descent,  or  the  proceeds  of  the  sale 
thereof,  and  allowing  them  a  certain  term  for  selling 
the  same,  and  withdrawing  the  proceeds  of  such  sale,  a 
question  was  raised  by  the  revisors  of  the  Code  of 
Virginia  in  1849  as  to  the  constitutionality  of  such 
provisions,  and  to  avoid  a  conflict  between  the  two 
governments,  state  and  federal,  the  revisors  recom- 
mended the  adoption  of  two  sections  in  the  Code, 
which  were  adopted  accordingly.  See  their  note  to 
their  report,  page  587,  chap.  118,  §  18.  In  1  Rob. 
New  Pr.,  pp.  131-183,  the  same  views  contained  in  the 
note  are  again  presented.  While  we  do  not  express 
any  opinion  on  this  question  in  this  case,  because  it  is 
not  necessary  to  do  so,  may  we  not  suppose  that  the 
framers  of  the  treaty  of  1855  intended  to  avoid  the 
exercise  of  at  least  a  doubtful  power  by  omitting  such 
a  provision  as  is  contained  in  the  treaty  of  1848,  giv- 
ing to  the  alien  claimant  a  right  to  sell  the  real  pro- 
perty of  a  decedent  and  withdraw  the  proceeds  of 
sale  in  a  limited  period,  and  by  inserting  in  its  stead 
such  a  provision  on  the  subject  as  is  contained  in  the 
subsequent  treaty  of  1856?  At  all  events,  ought  we 
not  to  construe  the  latter  treaty  according  to  the  plain 
•  import  of  its  words,  rather  than  strain  the  words,  for 
the  purpose  of  arriving  at  what  is  called  a  liberal  con- 
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BtractioD,  in  reference  to  the  claimants.     These  trea-    ,^^77« 

'  January 

ties  are  aathorized  to  be  made  for  the  benefit  of  the    Term, 
states;  and  the  power  to  permit  or  not  to  permit  an 
alien  heir  to  sell  the  property  and  remove  the  proceeds    *^^^"^ 
of  sale  during  a  limited  period  may  very  safely  be  left  Lynham, 
to  tho  discretion  of  the  states. 

We  are  therefore  of  opinion  that  under  the  treaty  of 
1855,  the  appellants,  supposing  them  to  be  the  next  of 
kin  of  SoJomon  Hauenstein,  or  their  representatives, 
are  not  entitled  to  the  proceeds  of  the  sale  of  his  real 
estate,  the  laws  of  the  state  not  having  permitted 
them  to  sell  such  property  or  to  withdraw  or  export 
the  proceeds  thereof;  and  that  the  decree  of  the  court 
below  ought  to  be  affirmed. 

The  evidence  in  this  case  strongly  tends  to  prove 
that  the  appellants  are,  as  they  claim  to  be,  the  next  of 
kin,  or  representatives  of  next  of  kin,  of  Solomon 
Hauenstein;  and  as  it  seems  to  be  just  and  right  that 
generally  a  man's  next  \>{  kin,  whether  citizens  or 
aliens,  should  succeed  to  his  estate,  real  as  well  as  per- 
sonal, at  his  death  intestate,  it  would  have  afforded  us 
pleasure  to  have  decided  this  case  in  favor  of  the  ap- 
pellants; but  of  course  we  were  bound  to  decide  it 
according  to  law,  which,  in  our  opinion,  is  against 
them.  We  are  pleased  to  know,  however,  that  it  is 
competent  to  the  legislature  to  afford  them  any  relief 
to  which  they  may  be  justly  entitled,  which  we  doubt 
not  will  be  done. 

Christian,  J.  I  am  constrained  to  express  my  un- 
qualified dissent  from  the  opinion  of  the  court  in  this 
<»8e. 

I  am  of  opinion  that  it  is  clearly  proved  in   the 

record  that  the  plaintiffs  in  error  are  the  heirs  at  law 

of  Solomon  Hanenstein. 
Vol.  xxvin — 10 
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1877.  This  is  not  denied  in  the  opinion  of  the  court,  but 

January  * 

Term,  conceding  this  fact,  it  is  held  that  they  are  not  entitled 


to  receive  the  proceeds  of  the  real  estate  in  the  hands 

^\.   ^^  ^f  t^®  escheator  Lynham,  because  the  legislature  of 
^dT^*  Virginia  has  failed  to  fix  the  period  within  which  the 
heirs  of  an  alien  Swiss,  who  has  acquired  real  estate 
in  this  state,  may  be  permitted  to  sell  the  same. 

In  my  view  the  whole  question  in  this  case  must 
turn  upon  the  true  construction  to  be  given  to  the 
treaties  between  the  Swiss  confederation  and  the 
United  States,  interpreted  with  reference  to  the  consti- 
tution of  the  United  States. 

The  second  section  of  the  sixth  article  of  the  con- 
stitution of  the  United  States  is  as  follows : 

**  Article  VI,  section  2.  This  constitution  and  the 
laws  of  the  United  States,  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made,  or  which 
shall  be  made  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land;  and  the 
judges  in  every  state  shall  be  bound  thereby,  anything 
in  the  constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding.*' 

This  clause  only  declares  a  truth,  which  flows  im- 
mediately and  necessarily  from  the  constitution  of  a 
national  government.  The  laws  made  in  pursuance  of 
the  constitution  must  of  necessity  be  supreme.*  A 
law,  by  the  very  meaning  of  the  term,  includes  su- 
premacy. It  is  a  rule  which  those  to  whom  it  is  pre- 
scribed are  bound  to  observe.  This  results  from 
every  political  association. 

So  too  in  regard  to  treaties,  there  is  equal  reason: 
why  they  should  be  held  when  made  to  be  the  su- 
preme law  of  the  land. 

Treaties  constitute  solemn  compacts  of  binding  obli- 
gation among  nations,  and  unless  they  are  enforced 
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with    strict  fidelity,   the  gravest  complications  with    ^^77- 
foreign   nations  would  ensue,  affecting  not  only  the     Term. 


commercial  prosperity  but  the  peace  and  honor  of  the 

nation.  It  is  therefore  indispensable  that  they  should  ^"^^  °^ 
have  the  obligation  and  force  of  a  law,  that  they  may  Lynham, 
be  executed  by  the  judicial  power,  and  be  obeyed  like 
other  laws.  After  these  solemn  compacts  have  been 
entered  into,  and  while  they  subsist  they  ought  to  have 
a  positive  binding  efficacy  as  laws  upon  all  the  states 
and  all  the  citizens  of  the  states.  The  peace  of  the 
nation,  its  good  faith  and  moral  dignity  indispensably 
require  that  all  state  laws  should  be  subjected  to  their 
supremacy. 

It  is  notorious,  as  a  matter  of  history,  that  treaty 
stipulations  were  grossly  disregarded  by  the  states 
under  the  confederation.  It  was  probably  to  obviate 
this  very  difficulty  that  this  clause  was  inserted  in 
the  constitution;  and  its  renowned  authors  must  for- 
ever be  held  in  honored  veneration,  because  among 
other  declared  principles  of  constitutional  government 
they  have  brought  treaties  with  foreign  nations  within 
the  sanctuary  of  justice  as  laws  of  supreme  obligation. 
See  2  Story  on  the  Constitution,  4th  ed.,  §§  1838;  and 
cases  there  cited;  Ware  v.  Hyltmy  8  Dal.  R.  270-277. 

In  Foster  v.  NeHson^  2  Pet.  R.  268, 314,  the  supreme 
court  said,  "  A  treaty  is  in  its  nature  a  contract  be- 
tween two  nations,  not  a  legislative  act.  It  does  not 
generally  effect  of  itself  the  object  to  be  accomplished, 
especially  as  far  as  its  object  is  infra-territorial;  but 
is  carried  into  execution  by  the  sovereign  powers  to 
the  instrument. 

In  the  United  States  a  different  principle  is  established. 
Our  constitution  declares  a  treaty  to  be  the  supreme  law  of 
the  land.  It  is  therefore  to  be  regarded  by  courts  of  justice 
as  equivalent  to  an  act  of  the  legislature.^^    See  also  6 
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J[^77.     Marshairs  Life  of  Wash.  ch.  8,  p.  662;  1  Wake's  State 
Term.     Papers  45,  47,  71,  81. 

"  A  treaty,"  said  Mr.  JeflFerson,  "  made  by  the  pre- 

auensns  gj^^^^^  ^j^j^  ^^^  concurrence  of  the  senate,  is  the  law 

Lynham,  ^f  ^j^^  land,  and  a  law  of  a  supreme  order,  because  it 

'€scneator.  '  r  ' 

not  only  repeals  former  laws,  but  cannot  itself  be  re-- 
pealed  by  future  ones.^^ 

Now  bearing  in  mind  this  interpretation  of  the  con- 
stitution with  reference  to  the  obligatory  force  and 
acknowledged  supremacy  of  the  treaties  made  by  the 
United  States  with  foreign  nations,  let  us  now  con- 
sider the  terms  of  the  treaties  entered  into  between 
the  Swiss  confederation  and  the  United  States  with 
respect  to  the  rights  secured  to  the  subjects  of  the 
respective  governments,  to  remove  the  proceeds  of 
real  estate,  in  cases  where  by  the  laws  of  the  respect- 
ive countries  they  cannot  inherit  such  estate. 

The  treaty  of  1847  contained  the  following  provis- 
ions: 

"Art.  n.  If  by  the  death  of  a  person  owning  real 
property  in  the  territory  of  one  of  the  high  contract- 
ing parties  such  property  {i.  e.,  real  estate)  should  de- 
scend, either  by  the  laws  of  the  country  or  by  testa- 
mentary disposition,  to  a  citizen  of  the  other  party, 
who,  on  account  of  his  being  an  alien,  could  not  be 
permitted  to  retain  the  actual  possession  of  such  pro- 
perty, a  term  of  not  less  than  three  years  shall  be  al- 
allowed  to  him  to  dispose  of  such  property  and  to  collect 
and  withdraw  the  proceeds  thereof,  without  paying  to 
the  government  any  other  charges  than  those  which 
in  a  similar  case  would  be  paid  by  an  inhabitant  of 
the  country  in  which  such  real  property  may  be  sit- 
uated." 

It  is  plain  if  this  treaty  was  now  subsisting  between 
the  Swiss  confederation  and  the  United  States,  there 
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could  Dot  be  the  shadow  of  a  doubt  that  if  within    ,*^77. 

January 

three  years  after  the  death  of  Solomon  Hauenstein,     Term. 


the  plaintifis  in  error,  had  applied  for  the  proceeds  of 

this  real  estate,  the  state  of  Virginia  would  have  been     *"^^  ^^ 
powerless  to  have  resisted  their  claim  under  the  treaty  Lynham, 

^  ''  escheator. 

of  1847.  And  they  would  have  had  the  unquestioned 
right  to  receive  and  remove  the  proceeds  by  the  ex- 
press terms  of  the  treaty.  This  must  be,  and  is,  con- 
ceded. But  it  is  said  that  the  treaty  of  1855  governs 
this  case,  and  that  under  thai  treaty  the  plaintiflfs  in 
error  are  deprived  of  their  right  to  recover  and  re- 
move the  proceeds  of  the  said  real  estate.  Is  this  so? 
Can  it  be  so?  Now  when  the  two  treaties  are  com- 
pared it  is  plain  that  the  only  diflFerence,  in  respect  to 
this  subject,  is  this — while  the  treaty  of  1847  by  its 
terms  Jixed  the  Hme^  at  three  years,  within  which  the 
property  or  its  proceeds  may  be  removed,  the  treaty 
of  1856  fixed  no  time  but  left  it  to  the  states  of  the 
Union  and  the  cantons  respectively,  to  fix  the  period 
within  which  this  privilege  may  be  exercised.  The 
language  of  the  treaty  of  1855  (article  5)  is  this, — 
*^  there  shall  be  accorded  to  the  said  heir,  or  other  succes- 
sor, sitch  term  as  the  laws  of  the  state  or  canton  will 
permit  to  sell  such  property;  he  shall  be  at  liberty  at 
all  times  to  withdraw  and  export  the  proceeds  thereof 
without  difficulty,  and  without  paying  to  the  govern- 
ment any  other  charges  than  those  which  in  a  similar 
case  would  be  paid  by  an  inhabitant  of  the  country  in 
which  the  real  estate  may  be  situated." 

Now  it  is  said  that  because  the  legislature  has  failed 
to  fix  the  period  within  which  the  rights  of  the  parties 
under  this  treaty  may  be  exercised,  these  rights  have 
been  lost — and  though  these  rights  arise  and  are 
vested  under  a  treaty  which  the  constitution  declares 
to  be  the  supreme  law  of  the  land,  yet  they  are  de- 
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^877.     stroyed  by  the  mere  non-action  of  the  legislature.    Now 

January  j  j  o 

Term,    it  must  be  conceded  that  no  law  of  the  legislature  an- 

tagonistic  to  the  rights  of  the  plaintiffs  in  error  under 

auens  ns  ^j^.^  treaty,  could  be  maintained  in  any  court,  state  or 

Lynham,  federal,  because  the  treaty  is  the  supreme  law  of  the 

«scneator.  ^  **  ^ 

land,  "anything  in  the  constitution  or  laws  of  the 
state  to  the  contrary  notwithstanding."  If,  then,  the 
rights  of  the  plaintiffs  in  error  vested  in  them  by  a 
solemn  treaty  cannot  be  divested  by  the  constitution 
or  laws  of  a  state,  if  they  cannot  be  touched  by  posi- 
tive enactments,  how  can  they  be  divested  by  mere 
non-action  of  the  legislature  in  failing  to  fix  a  period 
within  which  the  right  may  be  exercised. 

It  is  a  solecism  to  say  that  treaties  shall  be  the  supreme 
law  of  the  hnd^  if  they  may  be  defeated,  or  the  rights 
of  parties  be  divested  by  action  or  non-action  of  the 
state  legislature.  If  the  states  may  each,  by  the  action 
or  non-action  of  its  legislature,  hamper,  impede  and 
destroy  rights  vested  under  treaties,  wjiy  should  the 
general  government  make  any  treaties  at  all?  If  the 
states  at  last  are  to  confer,  in  their  discretion,  the 
rights  which  the  constitution  secures  by  treaty,  why 
should  any  treaty  be  made  at  all  by  the  general  govern- 
ment? 

The  province  of  the  constitution  would  be  idle  and 
nugatory  if  the  states  may  fix  the  rights 'of  parties, 
notwithstanding  solemn  treaty  stipulations. 

To  my  mind  it  is  plain  that  the  treaty  of  1855 
nimply  gave  to  the  state  the  power,  if  it  chose  to  exer- 
cise it,  of  fixing  the  period  within  which  the  right  of 
removal  of  the  proceeds  of  real  estate  might  be  exer^ 
cised.  The  mere  failure  of  the  state  to  fix  the  terrrij 
certainly  cannot  deprive  parties  of  rights  vested  under 
solemn  treaties,  which  are  declared  to  be  the  supreme 
law  of  the  land.    I  should  rather  say  that  the  non-^ 
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miction  of  the  legielature  was  a  waiver  of  its  riffht  to  fix  ^'^77- 

*=*  ^  January 

the  period  for  removal  of  the  proceeds  of  real  estate  Term. 


by  the  Swiss  claimants,  and  that  in  the  absence  of 

such  legislation  it  may  be  done  at  any  time  after  the    ^"^"^  ^ 
death  of  the  alien.    I  am  therefore  for  reversin/r  the  Lynham, 

*^  escheator. 

judgment  of  the  circuit  court,  and  directing  the  exe- 
cutive to  pay  over  the  proceeds  of  the  real  estate  of 
Solomon  Hauenstein  to  his  heirs  at  law. 


'Decree  affirmed. 
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Moorman  v.  Smoot  ^  wife  ^  als. 

January  25. 

1877.      !•  There  Were  nine  children  tenants  in  common  of  slaves  subject  to  the 
January  life-estate  of  their  mother.     One  of  them,  J,  by  his  will  gives  to  his 

brother  K  certain  lands,  plantation  utensils,  "  and  all  the  interest  I 
may  have  in  an  undivided  dower  estate."  J's  widow  marries  T,  and 
T  buys  the  shares  of  six  of  the  children,  one  of  them  K,  and  he  buys 
of  the  husband  of  N,  one  of  the  children,  her  share ;  but  her  hus- 
band dies  in  the  lifetime  of  N,  and  her  mother.  K  dies,  and  gives 
her  interest  under  the  will  of  J  to  Y.  T  sells  two  of  the  slaves  to 
M,  and  M  afterwards  sells  them  and  the  increase  of  one  of  them  for 
I960.  T  and  his  wife  have  removed  from  the  state.  After  the  death 
of  the  life  tenant,  S,  who  had  not  sold  her  interest  in  the  slaves,  files 
her  bill  against  M,  making  N  and  Y  defendants,  setting  out  the  facts» 
and  claiming  her  interest  in  the  slaves  sold  to  M — Held  : 

1.  M  not  producing  the  slaves,  he  must  account  for  the  price  at 

which  he  sold  them,  with  interest  from  the  death  of  the  life- 
tenant. 

2.  The  husband  of  N  having  died  in  the  lifetime  of  the  life- 

tenant,  his  sale  of  her  interest  is  invalid,  ^nd  N  is  entitled 
to  it. 

3.  The  bequest  of  K  to  Y  vests  the  interest  of  J  in  the  slaves  in  Y. 

.  4.  It  was  not  necessary  that  N  and  Y  should  file  a  cross-bill  in  the 
cause  in  order  to  set  up  their  claims  against  M. 

Jesse  Kennedy,  of  the  county  of  Amherst,  died 
some  time  previous  to  1806.  He  left  a  widow,  Su- 
sanna, and  nine  children,  two  of  them  boys,  Joseph 
and  Jesse,  and  seven  girls.  One  of  these  girls,  Nancy, 
married  William  Kelly,  who  died  in  the  lifetime  of 
his  wife  and  her  mother.  Jesse  Kennedy  left  a  tract  of 
land  and  a  number  of  slaves;   in  which  his  widow 
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bad  her  dower  and  distributable  part.    She  seems  to    ,'^77- 

*^  January 

have  had  an  illegitimate  son,  Nicholas,  after  the  death    Term. 

of  Jesse  Kennedy;  and  previous  to  1806  she  married 

Thomas  Alfred.  She  lived  until  the  10th  of  June  1857.  ^^^^^^ 
By  deed  dated  the    21st  of  June  1806,  Thomas  Smoot  and 

^  '  .  wife 

Alfred  sold  and  conveyed  to  Joseph  Kennedy  his  &  ais. 
wife's  life  interest  in  the  land  assigned  to  her  for 
dower,  and  four  of  the  slaves  she  had  received; 
among  them  was  one  named  Milly.  In  1825  Jo- 
seph Kennedy  died.  By  his  will  he  gave  to  his  wife 
Elizabeth,  besides  other  property  for  her  life,  ten 
slaves  by  name,  which  he  says  are  the  property 
of  the  heirs  of  his  father,  Jesse  Kennedy,  at  the 
death  of  his  mother,  Mrs.  Alfred.  One  of  these  was 
the  woman  Milly.  And  at  the  death  of  his  wife  he 
gives  to  his  brother  Jesse  Kennedy  certain  land,  his 
stock  and  plantation  utensils,  *^and  all  the  interest 
which  I  may  have  in  an  undivided  dower  estate." 

Jesse  Kennedy  died  in  1826;  and  by  his  will  he 
gave  to  his  brother,  Nicholas  Kennedy,  all  his  interest 
in  the  personal  estate  of  his  father,  "  together  with  the 
interest  conveyed  to  me  by  will  from  my  brother,  Jo- 
seph  Kennedy." 

Some  time  previous  to  June  1828  Elizabeth,  the 
widow  of  Joseph  Kennedy,  married  Christopher  Tim- 
berlake.  And  after  his  marriage  he  seems  to  have 
received  possession  of  the  said  dower  slaves,  and  to 
have  purchased  the  interest  of  six  of  the  children  of 
Jesse  Kennedy  the  elder;  and  it  seems  Jesse,  Jr.,  was 
one  of  these  six.  He  also  purchased  from  William 
Kelly,  the  husband  of  Nancy,  her  interest.  And  af- 
terwards he  sold  these  slaves  \fi  different  persons,  and 
removed  with  his  femily  to  Ohio,  and  has  not  been 
heard  of  for  many  years.    Of  these  sales,  he  made 

one  in  October  1884,  by  which,  for  the  sum  of  $500, 
Vol.  xxvni — 11 
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1876.     h^  conveyed  to   Charles  H.  Moorman  a  negro  girl 
Term,    named  Elizabeth,  aged  about  nine  jeats,  and  a  boy 


named  Robert,  aged  about  seven  years:   these  were 

Moonnan  ^(jj]Jj.^q  ^f  Milly.  These  slaves  Moorman  held  until 
Smoot  and  1847,  when  he  sold  the  girl  and  her  two  children  to 
&  ais.     Samuel  McDearman  for  $960. 

Susanna,  one  of  the  daughters  of  Jesse  Kennedy 
the  elder,  married  in  1816  Wiatt  P.  Smoot,  and  they 
removed  first  to  Tennessee  and  then  to  Alabama; 
where  they  live  at  present.  In  1859  Smoot  and  wife 
filed  their  bill  in  the  circuit  court  of  Amherst  county, 
which  was  afterwards  removed  to  the  circuit  court  of 
Lynchburg,  in  which  they  claimed  an  interest  of  one- 
ninth  of  the  dower  property  aforesaid.  They  set  out 
the  sale  of  the  two  slaves  by  Timberlake  to  Moorman; 
and  claim  that  they  are  entitled  to  the  said  slaves, 
with  hires  from  the  death  of  the  life-tenant,  or  the 
purchase  money  if  he  has  sold  them.  Moorman, 
Nancy  Kelly,  Nicholas  Kennedy  and  others  were  made 
defendents. 

Nancy  Kelly  answered,  insisting  that  her  husband, 
William  Kelly,  having  died  in  the  lifetime  of  the  life- 
tenant,  she  was  entitled  to  have  her  ninth  of  the 
dower  property,  notwithstanding  Kelly's  sale  of  it  to 
Timberlake.  Moorman  answered,  insisting  he  was  a 
bona  Jide  purchaser  without  any  grounds  to  suspect 
that  he  was  not  buying  a  good  title. 

When  the  cause  came  on  to  be  heard  the  court  held, 
that  Moorman  should  account  for  the  woman  Eliza- 
beth and  her  children  at  the  price  for  which  he  sold 
them,  with  interest  from  the  death  of  the  life-tenant, 
Mrs.  Alfred,  and  for  t|je  hires  of  Robert  from  that 
time  until  he  was  emancipated  by  the  results  of  the 
war  in  1866,  except  for  the  time  he  was  in  the  posses- 
sion of  the  plaintiffs'  counsel  in  1859.     And  an  ao- 
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•coant  having  been  taken,  commencing  the  interest    ^876. 
and  hires  from  the  Ist  of  January  1858,  the  court  on     Term. 


Moonnan 


the  13th  of  June  1872  made  a  decree  against  Moor- 
man in  favor  of  the  plaintiffs  and  Nancy  Kelly  and 
Nicholas  Kennedy  each  for  a  ninth  of  the  amount  so  Smoot  and 

wife 

ascertained  to  be  due  from  the  defendant  Moorman.     A  ais. 
And  thereupon  Moorman  applied  to  a  judge  of  this 
court  for  an  appeal ;  which  was  allowed. 

Mosby  ^  Brown  and  Ould  ^  Carrington^  for  the  ap- 
pellant. 

J.  J7.  LewiSy  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  the  appellant  and  the 
appellees  were  tenants  in  common  of  the  slaves  in 
controversy,  the  appellant  being  the  owner  of  six  in- 
terests in  remainder,  and  the  appellees  of  three  in- 
terests in  remainder,  and  the  appellant  being  also 
entitled  to  an  estate  for  the  life  of  Mrs.  Susanna 
Alfred  in  the  same  slaves.  The  sale  of  the  woman 
Elizabeth,  and  her  two  children  by  the  appellant,  al- 
though intended  to  pass  the  fee,  could  only  operate  to 
confer  such  title  as  he  himself  had.  It  may  be  that 
the  appellant  made  said  sale  in  good  faith,  supposing 
his  title  to  all  the  interests  in  remainder  unexception- 
able; but  the  mistake  into  which  he  was  led  by  his 
vendor  could  not  impair  the  rights  of  his  co-tenants, 
or  in  any  manner  affect  his  obligations  to  them.  By 
the  sale  the  property  was  placed  beyond  the  reach  of 
the  appellees.  They  could  not  obtain  possession  of  it 
at  the  death  of  the  life-tenant,  nor  pursue  their  reme- 
dies against  the  person  in  possession;  nor  could  the 
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1877.     appellant  produce  the  slaves  for  partition,  or  for  sale^ 
Term,    and  division  of  the  proceeds  among  those  entitled. 


Under  the  circumstances  his  sale  must  be  considered 

%7"*°  as  a  conversion  of  the  property,  with  all  the  liabilities 

Smoot  and  consequent  upon   such   an   act.     The    appellant   was 
&  ais.     therefore  liable  to  the  appellees  for  the  value  of  the 
three  interests  to  which  they  were  entitled  in   re- 
mainder. 

The  court  is  further  of  opinion  that  the  circuit  court 
did  not  err  in  holding  that  the  appellant,  under  all  the 
circumstances,  shall  account  for  three-ninths  of  the 
purchase  money  received  by  him  under  the  sale  of  said 
slaves.  At  the  date  of  said  sale  the  woman,  Elizabeth, 
was  about  twenty-two  years  of  age,  and  the  mother  of 
two  infant  children;  the  three  were  sold  for  nine  hun- 
dred and  sixty  dollars.  At  the  death  of  the  life- 
tenant  in  1857,  ten  years  afterwards,  the  presumption 
is,  that  while  the  mother  did  not  diminish,  the  children 
must  have  increased  in  value.  There  is  nothing  in 
the  record  to  rebut  this  presumption.  If,  as  claimed 
by  the  appellant,  he  is  only  accountable  for  the  value 
of  the  slaves  at  the  death  of  the  life-tenant,  it  was  in- 
cumbent upon  him  to  show  such  value  by  satisfactory 
evidence,  or  to  produce  the  slaves  for  the  benefit  of 
those  in  remainder.  The  evidence  tends  to  show  that 
they  were  still  alive  in  1857,  at  the  death  of  Mrs.  Al- 
fred, but  it  does  not  show  in  whose  possession  they 
were  at  that  time,  or  at  the  time  of  the  institution  or 
during  the  pendency  of  this  suit  in  the  court  below; 
nor  does  it  appear  that  the  appellant  made  any  special 
effort  to  obtain  information  upon  these  points.  With- 
out undertaking  therefore  now  to  decide  whether  in 
a  case  such  as  this  the  party  settling  is  liable  only  for 
the  value  at  the  death  of  the  life-tenant,  where  that 
value  appears,  it  is  sufficient  to  say  that  in  the  absence- 
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t>f  proof  upon  that  point  the  court  is  bound  to  adopt  ,'^77- 

r  sr  r  r  januaiy 

the  price  for  which  the  slaves  were  sold  as  the  sum  Term. 


with  which  the  appellant  is  to  be  charged  in  his  ac- 

-count  with  his  co-tenants.     Kean  v.  Welchy  1  Gratt.     ^^^ 
403;   Oross*  curatrix  v.  Gross*  legatees,  4  Qratt.  267.         ^""^^^^^ 

The  court  is  further  of  opinion  the  circuit  court  did  &  als. 
not  err  in  entering  a  decree  against  the  appellant  in 
favor  of  Nancy  Kelly  for  one-ninth  of  the  interest  in 
remainder  in  said  slaves,  and  the  proceeds  of  their 
iires.  It  appears  that  William  Kelly,  the  husband  of 
Nancy  Kelly,  sold  to  C.  J.  Timberlake  the  wife's  in- 
terest in  remainder,  and  died  leaving  the  wife  and  the 
life-tenant  surviving  him. 

The  rule  is  well  settled,  that  where  a  wife  has  a 
vested  remainder  in  personal  estate,  expectant  on  the 
death  of  a  life-tenant,  and  both  the  wife  and  the  tenant 
for  life  outlive  the  husband,  the  wife  is  entitled  by 
right  of  ownership  to  the  interest  in  remainder,  not 
only  against  the  representatives  and  general  assignees 
of  the  husband,  but  even  against  his  particular  as- 
signees for  valuable  consideration.  Henry  v.  GhrcweSj 
16  Qratt  244. 

The  court  is  further  of  opinion,  that  the  second 
clause  in  the  will  of  Joseph  Kennedy  is  not  justly 
liable  to  the  objection  suggested  by  appellant's  coun- 
sel, of  being  too  indefinite  to  confer  upon  his  brother, 
Jesse  Kennedy,  the  testator's  remainder  in  the  pro- 
perty, which  is  the  subject  of  controversy.  That 
clause  is  as  follows:  **  At  the  death  of  my  wife  I  give 
and  bequeath  unto  my  brother,  Jesse  Kennedy,  all  my 
stock  and  plantation  utensils,  and  all  the  interests 
which  I  may  have  in  an  undivided  dower  estate,  both 
real  and  personal." 

This  language  must  be  read  in  connection  with  the 
clause  just  preceding,  in  which  the  testator  fully  ex- 
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1876.    plains  what  he  means  by  "  an  undivided  dower  estate;'^ 

January    ^  *^ 

Term,    and  manifestly  shows  that  he  refers  to  the  land  ana 
slaves  allotted  to  his  mother  for  her  dower  in  the 


Moorman  ^^^^^  ^^  j^^^^  Kennedy,  the  father.  The  interest 
Smoot  and  ^ij^g  bequeathed  to  Jesse  Kennedy,  the  brother  of  the 
&  als.  testator,  was  by  him  bequeathed  to  Nicholas  Kennedy, 
and  was  not  included  in  the  sale  made  by  Jesse  Ken- 
nedy to  C.  J.  Timberlake.  At  all  events  there  is 
nothing  in  the  record  to  show  that  it  was  so  included. 
Under  the  will  of  Joseph  Kennedy,  as  has  been  seen^ 
Jesse  Kennedy  was  entitled  to  the  legacy  at  the  death 
of  Elizabeth  Kennedy,  the  widow  of  the  testator.  The 
evidence  does  not  very  clearly  show  her  death.  It 
appears,  however,  that  she  was  a  married  woman  as 
far  back  as  1824,  and  probably  had  been  for  a  con- 
siderable period;  that  she  afterwards  married  C.  J. 
Timberlake,  and  that  many  years  ago  she,  with  her 
husband,  removed  to  the  state  of  Ohio,  and  whether 
she  has  been  since  heard  from  does  not  appear. 

This  precise  objection  does  not  seem  to  have  beea 
raised  in  the  lower  court,  probably  from  an  under- 
standing among  all  parties  that  Mrs.  Timberlake  was 
DO  longer  living,  and  the  fact  could  be  easily  estab- 
lished if  the  proof  was  called  for.  If  the  appellant 
desired  or  intended  to  raise  this  issue,  the  nature  and 
character  of  the  controversy  required  he  should  do  sa 
in  the  court  below.  It  is  too  late  to  raise  the  questioa 
for  the  first  time  in  this  court. 

The  court  is  fiirther  of  opinion,  that  a  cross-bill 
was  not  necessary  to  a  proper  determination  of  tbe^ 
questions  arising  in  connection  with  the  claims  asserted 
by  Mrs.  Nancy  Kelly  and  Nicholas  Kennedy,  already 
adverted  to.  They  are  parties  defendant  to  the  suit ; 
their  interests  are  particularly  set  forth  in  the  bill; 
they  were  tenants  in  common  with  the  appellant  and 
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the  plaintiflB,  and  they  were  simply  asking  their  di&-  "^77« 

tributive  shares  derived  by  descent  and  bequest  from  Tcnn. 
a  common  ancestor.    Their  interests  were  involved  in 


the  issue  between  the  plaintiffs  and  the  appellant,  with     °^""^ 
the  exception  of  a  single  question  of  law  arising  upon  Smoot  and 
the  construction  of  a  will  in  one  case,  and  the  opera-     &  ais. 
tion  and  effect  of  a  sale  in  the  other.     Under  such 
circumstances  a  cross-bill  would  have  accomplished  no 
good,  and  the  failure  to  file  it  has  not  been  productive 
of  injury  or  inconvenience  to  either  party.     The  ap- 
pellant might  have  raised,  and  with  the  same  effect, 
before    the  commissioner  any    and    every   question 
which  could  have  been  presented  in  an  answer  to  a 
cross-bill. 

The  court  is  further  of  opinion,  that  if  it  could  be 
properly  held  the  appellee's  primary  remedy  is 
against  C.  J.  Timberlake,  it  appears  that  he  left  this 
Btate  many  years  ago,  and  if  alive  is  still  a  resident  of 
a  distant  state.  It  is  not  shown,  it  is  not  even  sug- 
gested, that  he  has  or  had  any  estate  subject  to  the 
jurisdiction  of  the  courts  of  the  commonwealth.  It 
was  therefore  unnecessary  to  make  him  a  party  to  the 
suit,  or  to  ask  any  decree  against  him  before  proceed- 
ing against  the  appellant. 

The  court  is  therefore  of  opinion,  for  the  reasons 
stated,  there  is  no  error  in  the  decree  of  the  circuit 
court,  and  that  the  same  must  be  affirmed. 

Dbcree  affirmed. 
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Geo.  Home  Ins.  Co.  v.  Kinnier's  adm'z. 

January  25. 

1877.      I.  A  policy  of  insurance  on  a  building  insures  K  and  his  legal  represcn- 
Tenn  tatives.     The  building  having  been  burned  after  the  death  of  K,  his 

administratrix  may  maintain  an  action  on  the  policy. 

2.  One  of  the  conditions  of  the  policy  is,  that  it  shall  be  void  "  if  the  title 

of  the  property  is  transferred  or  changed."  This  does  not  apply  to 
the  descent  of  the  property  on  the  death  of  the  assured  to  his  heirs. 

3.  A  condition  in  a  policy  that  the  entry  of  a  foreclosure  of  a  mortgage 

shall  be  deemed  an  alienation  of  the  property,  and  avoid  the  policy, 
does  not  involve  a  sale  under  the  decree  of  the  court  in  a  creditor's 
bill  against  the  heirs,  &c..  which  sale  is  set  aside  by  the  court. 

4.  One  condition  of  a  policy  is :  Any  change  within  the  control  of  the 

assured  material  to  the  risk  shall  avoid  the  policy.  The  change  here 
referred  to  is  a  change  in  the  condition  of  the  property,  wrought  by 
the  agency  of  the  assured,  and  not  the  mere  vacation  of  the  house  by 
the  assured  or  its  occupants. 

5.  A  condition  of  the  policy  is,  that  the  policy  shall  be  vitiated   if  the 

premises  insured  become  vacated  by  the  removal  of  the  owner  or 
occupant  for  a  period  of  more  than  twenty  dajrs  without  immediate 
notice  to  the  company  and  written  consent — Held  :  It  was  compe- 
tent for  the  insurer  or  his  lawful  agent  to  waive  this  condition ;  and 
if  at  the  time  the  agent  of  the  company  received  the  premium  of  in- 
surance and  delivered  the  policy  he  had  knowledge  of  the  vacation 
of  the  property,  and  did  not  then  avoid  the  policy,  but  treated  it  as 
valid  and  subsisting,  such  conduct  of  the  agent  was  a  waiver  of  the 
condition,  and  a  breach  of  it  cannot  be  relied  on  by  the  company  to 
defeat  a  recovery  upon  the  policy. 

6.  As  to  waivers  by  the  insurers  of  conditions  in  a  policy,  how  and  by 

whom  they  may  be  made,  see  the  opinion  of  BurJks,  J. 

7.  A  condition  of  the  policy  required  immediate  notice  of  loss,  and  that 
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within  thirty  days  the  insared  render  a  particular  account  thereof  with       1876. 
an  affidavit,  &c.— Held  :  If  the  insurers,  from  any  reliable  source,    •',p  ^^^ 
knew  that  the  building  insured  had  been  destroyed  by  fire,  and  by 


any  act  or  declaration  of  theirs,  or  of  their  lawful  agent,  prevented  p     „ 
the  assured  from  preparing  the  schedule  with  the  affidavit  thereto  re-    ins.  Co. 
quired  by  the  policy  within  the  thirty  dajrs,  whether  verbally  or  in      ,  v. 
writing,  it  was  a  waiver  of  the  performance  of  the  condition  within     ^^[m'x 
the  thirty  days  of  that  condition ;  and  the  omission  to.  do  so  is  no  bar 
to  the  action  on  the  policy,  provided  it  was  done  within  a  reasonable 
time  thereafter.  • 

^.  If  at  the  time  of  issuing  a  policy  I  had  been  authorized  by  the  insu- 
rance company  to  receive  and  accept  proposals  for  risks,  subject  to 
their  approval  and  ratification,  to  issue  and  deliver  policies  and  renew 
the  same,  and  receive  premiums  therefor,  and  had  been  supplied  with 
blanks  signed  by  the  president,  to  be  filled  and  countersigned  by  him ; 
this  constituted  I  the  general  agent  of  the  company,  and  the  company 
is  bound  by  all  his  acts  as  such  within  the  scope  of  his  authority,  so 
long  as  it  existed,  notwithstanding  any  private  instructions  which  he 
may  have  received  limiting  that  authority,  of  which  the  assured  had 
no  notice. 

This  case  is  fully  stated  by  Judge  Burks  in  his 
-opinion. 

Kirkpatrick  ^  Blackford,  for  the  appellant. 
Kean  and  John  W.  Daniel,  for  the  appellee. 

Burks,  J.  This  is  a  supersedeas  allowed  by  one  of 
the  judges  of  this  court  to  a  judgment  rendered  by 
the  corporation  court  for  the  city  of  Lynchburg  in 
behalf  of  Bettie  J.  Kinnier,  administratrix  of  Alex- 
ander Kinnier,  (defendant  in  error),  against  the  plain- 
tiff in  error,  the  Georgia  Home  Insurance  Company, 
a  corporation  created  by  the  state  of  Georgia. 

The  action  was  assumpsit  on  a  policy  issued  by  the 

plaintiff  in  error,  insuring  the  said  Alexander  Kinnier 

and  his  *'  legal  representatives  to  the  amount  of  $2,000, 

against  loss  by  fire  on  a  dwelling  house  situate  on  Da- 
VoL.  xxvin — 12 
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1877.     niel's  hill  in  the  city  of  Lynchburg,  and  to  the  amount 
Term,    of  $1,000  against  like  loss  on  household  furniture  and 


other  personal   property  contained   in  said  building. 

Im.  Ca^  The  plaintiff  in  her  declaration  alleged  the  destruction 
Kinnier's  ^^  ^^^  building  by  fire,  and  claimed  the  amount  of  the 
adm'x.  insurance  upon  it.  The  defendant  demurred  to  the 
declaration,  and  also  pleaded  the  general  issue.  The 
demurrer  was  overruled,  and  on  the  trial  of  the  issue^ 
by  the  jury  the  plaintiff  and  defendant  both  moved 
for  instructions. 

The  first  instruction  asked  for  by  the  defendant  was 
refused  by  the  court,  and  a  bill  of  exceptions  was 
taken  to  the  refusal.  This  is  bill  "No.  1"  in  the^ 
record. 

The  defendant  then  asked  for  eight  other  instruc- 
tions. The  court  refused  to  give  the  fifth,  sixth  and 
seventh ;  and  also  refused  to  give  the  first,  second,, 
third,  fourth  and  eighth  in  the  form  in  which  they 
were  asked,  but  gave  them  with  modifications  of  each ; 
and  also  gave  three  asked  for  by  the  counsel  for  the 
plaintiff.  To  this  .ruling  of  the  court  the  defendant's 
counsel  excepted,  and  the  instructions  refused,  and,  as 
given  with  modifications,  are  found  in  the  bill  of  ex- 
ceptions *'No.  2."  By  this  bill  all  the  evidence  of 
both  parties  is  made  a  part  of  the  record. 

The  jury  found  a  verdict  for  the  plaintiff  for  $2,000, 
with  interest  from  the  first  day  of  April  1871.  The 
defendant  thereupon  moved  for  a  new  trial,  upon  the 
ground  that  the  verdict  was  contrary  to  law  and  the 
evidence.  The  motion  was  overruled,  and  a  bill  of 
exceptions,  "No.  8,"  was  taken,  in  which  the  facte 
were  certified. 

The  first  assignment  of  error  is  to  the  judgment  of 
the  court  overruling  the  demurrer,  and  this  may  be 
most  conveniently  disposed  of  in  this  connection. 


Digiti 


ized  by  Google 


COURT   OP   APPEALS    OP  VIRGINIA.  91 

The  first,  and  I  suppose  the  chief  objection  made  to    ^^77. 
the   declaration  is,   that  the  action  was  improperly    Term. 


brought  by  the   administratrix,  and   could  only   be 

maintained  by  and  in  the  name  of  the  hdrs  of  the   ^^  ^^ 
plaintiff's  intestate.  ,,.  ^•.  _, 

'^  Kmniers 

The  declaration  alleges  that  "  the  defendants  entered  adm'x. 
into  and  duly  executed  a  certain  writing,  commonly 
called  a  policy  of  insurance,  and  delivered  the  same 
to  the  plaintiff,  wherein  and  whereby  in  consideration 
of  the  receipt  of  $37.50  paid  by  the  plaintiff  to  the 
defendants,  the  said  Georgia  Home  Insurance  Com- 
pany did  insure  the  said  Alexander  Kinnier  and  his 
legal  representatives  $8,000,  &c." 

It  is  contended  that  by  the  terms  "  legal  representa- 
tives,'' used  in  the  declaration  pursuing  the  tenor  of 
the  policy,  the  heirs  at  law  of  Alexander  Ejnnier  were 
intended,  so  far  as  the  insured  building  is  concerned. 
I  do  not  think  this  is  the  proper  construction  of  the 
policy.  The  policy  declared  upon,  and  as  set  out,  is  a 
contract  to  indemnify  Alexander  Einnier  personally. 
The  words  "legal  representatives,"  as  used,  are  of 
the  same  import  as  the  words  executors^  adminisiraiorSy 
personal  representatives.  The  policy  as  set  out  is  a 
simple  contract;  and  upon  the  death  of  Alexander 
Kinnier,  passed  like  his  bonds,  notes,  and  other  choses 
in  action  to  his  administratrix;  and  she  only  had  a 
right  of  action  upon  it. 

We  have  been  referred  by  the  counsel  for  the  plain- 
tiff in  error  in  support  of  his  objection,  to  the  case  of 
HaxaWs  ex^ors  v.  Shippen  f  wife,  10  Leigh  636.  That 
case  involved  incidentally  the  construction  of  a  cove- 
nant  for  insurance  entered  into  by  the  Mutual  Assu-- 
ranee  Society,  a  corporation  created  by  the  laws  of 
this  state.  The  covenant  in  terms  stipulated  for  pay- 
ment in  case  of  loss  to  the  assured,  "  his  heirs  and  as- 
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i877'     signs;"  and  it  was  constraed  in  a  chancery  suit,  in 
Term,    which  the  form  of  proceeding  was  not  a  question,  as  a 


covenant  real^  which  enured  to  the  benefit  of  the  tieir. 

Ins.  Co!*  Whatever  may  have  been  the  proper  construction  of 

J-.  \  ,    the  covenant  in  that  case,  I  do  not  think  the  policy  in 

adin»x.    this  casc  can  be  properly  construed  as  intended  to 

enure  to  the  benefit  of  the  hdrs.    However  that  may 

be,  the  statute  (Code  of  1873,  ch.  126,  §  19)  it  seems 

would  give  the  administratrix  the  right  to  maintain 

this  action. 

The  second  objection  seems  to  be  based  upon  a  mis- 
conception. The  declaration  substantially  alleges  a 
contract  made  and  entered  into  by  the  defendant  with 
the  plain tiff^'s  intestate,  the  consideration  of  which 
(the  premium)  is  stated  to  have  been  paid  by  the  plain- 
tiff, and  by  fair  intendment  to  have  been  paid  by  her 
in  her  representative  capacity. 

The  remaining  objections,  the  one  specially  set  out 
in  the  demurrer,  and  the  other  assigned  as  error  in 
the  petition,  seem  to  be  merely  formal,  and  do  not 
require  any  special  notice.  I  am  of  opinion  there  was 
no  error  in  overruling  the  demurrer. 

The  policy  in  this  case,  as  is  usual  in  such  writings, 
contains  a  multitude  of  conditions,  exceptions,  limita- 
tions and  restrictions,  amongst  which  are  the  follow- 
ing, which  I  number  for  convenient  reference : 

*****       "The  company  is  not  liable, 

2     ♦     *     ♦     *    f^j,  I^gg^  If  there  is  other  prior  or 

subsequent  insurance,  without  written  consent  of  this 
company. 

2.  And  if  the  title  of  the  property  is  transferred  or 
changed,  or  the  policy  is  assigned  without  written  per- 
mission hereon,  the  policy  shall  be  void. 

3.  And  the  entry  of  a  foreclosure  of  a  mortgage, 
or  the  levy  of  an  execution,  shall  be  deemed  an  alien- 
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ation  of  the  property,  and  this  company  shall  not  be    ^^77- 
bolden  for  loss  or  damage  thereafter.  Term. 

4.      *       *      *      *      This  policy  snali  be  vitiated  ~    II 

^     .   •^  Geo  Home 

*         *         *       *        if  the  premises  hereby  insured   ins.  Co. 
become  vacated  by  the  removal  of  the  owner  or  occu-  Kinnier's 
pant  for  a  period  of  more  than  twenty  days,  without    ^^^*^' 
immediate  notice  to  the  company  and  written  consent. 

6.  Any  change  within  the  control  of  the  assured, 
material  to  the  risk,  shall  avoid  this  policy. 

6.  All  persons  having  a  claim  under  this  policy 
shall  give  immediate  notice  of  the  same,  and  within 
thirty  days  render  a  particular  account  thereof,  with 
on  affidavit  stating  time,  circumstances,  and  cause  of 
fire,  the  whole  value  and  ownership  of  the  property 
assured,  the  amount  of  the  loss  or  damage,  other  in- 
surance, if  any,  and  copies  of  the  written  portion  of 
all  policies;  if  required,  shall  produce  books  of  ac- 
count and  other  proper  vouchers,  and  be  examined 
under  oath  touching  all  questions  relating  to  the 
claims,  and  subscribe  such  an  examination  when  re- 
duced to  writing;  and  a  refusal  to  answer  any  such 
question  shall  cause  a  forfeiture  of  all  claims  by  the 
parties;  and,  until  sixty  days  after  such  proofs  are 
rendered,  the  loss  shall  not  be  payable.       *       *       * 

7.  This  policy  shall  not  be  valid  until  the  premium 
has  been  paid  to  and  the  policy  countersigned  by  the 
duly  authorized  agent  at  Lynchburg,  Va." 

The  policy  was  signed  by  the  president  and  secre- 
tary of  the  company,  and  under  their  signatures  was 
the  following:  "Countersigned  at  Lynchburg,  Va., 
this  the  12th  March,  A.  D.  1870.    T.  H.  Ivey,  agent." 

The  defence  of  the  company  before  the  jury  con- 
sisted in  an  effort  to  defeat  the  recovery  sought  by  the 
plaintiff  by  attempting  to  prove  a  violation  or  breach 
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1877.     bj  (j^Q  plaintiff  of  the  several  conditions  and  stipnla- 

January       -^  x-  x- 

Term.     tions  above  set  forth  and  enumerated. 

It  appears  from  the  evidence  that  the  policy  was 

^iS.^S!*' issued  on  the  12th  day  of  March  1870,  through 
Kinnier'  ^'  ^*  I^^Jj  ^^®  agent  at  Lynchburg,  and  the  risk, 
adm'x.  as  provided  by  the  policy,  was  to  commence  on 
the  13th  day  of  March  1870,  at  12  o'clock,  noon, 
and  end  on  the  13th  day  of  March  1871,  at  12 
o'clock,  noon.  It  was  not,  however,  delivered  on 
the  day  of  its  date,  nor  indeed  was  it  ever  delivered 
to  Alexander  Kinnier,  the  insured,  but  was  re- 
tained by  Ivey,  the  agent,  in  his  possession  for 
more  than  two  months  after  it  was  e:^ecuted.  Nor 
did  Kinnier  pay  the  premium  for  the  insurance.  Ivey 
says,  that  at  the  time  when  the  policy  was  executed 
Kinnier  told  him  that  he  did  not  have  the  money  with 
which  to  pay  the  premium,  and  that  he  (Ivey)  told 
Kinnier  it  made  no  difference;  that  at  the  end  of  the 
month  he  would  settle  with  the  company.  Kinnier 
•  died  on  the  Ist  day  of  April  following.  Mrs.  Kinnier, 
the  wife  of  the  decedent,  (the  defendant  in  error),  be- 
came his  administratrix,  and  made  sale  of  the  per- 
sonal effects  of  her  intestate,  including  the  personal 
property  insured,  on  the  19th  day  of  May.  On  the 
30th  day  of  the  same  month  (May),  J.  N.  Gordon,  the 
agent  of  the  administratrix,  paid  the  premium  on  the 
policy  to  Ivey,  took  Ivey's  receipt  for  it,  and  Ivey  at 
the  same  time  delivered  the  policy  to  Gordon,  having 
previously  threatened  Gordon  with  the  cancellation  of 
the  policy  if  the  premium  was  not  paid.  On  the 
day  of  the  sale  of  the  personal  property,  Mrs.  Kin- 
nier (the  administratrix)  who,  with  her  family,  had 
occupied  the  insured  tenement  from  the  time  of  her 
husband's  death  until  that  day,  vacated  it,  leaving  no 
occupant;  nor  was  it  ever  occupied  at  any  time  there- 
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after.     Tom  Watson  (a  colored  mao)  as  a  tenant,  oc-    ^  *^77- 

^  '  January 

i^npied  the  kitchen,  an  out-building  on  the  same  lot  on     Term. 

which  the  insured  tenement  stood,  and  within  fifteen 

or  twenty  feet  from  it,  and  the  evidence  tended  to   j^  ^^ 
ahow  that  Watson  was  charged  with  the  care  of  the  ^.  ^•.  _, 

°  Kinniers 

insured  building,  and  continued  in  charge  of  it  until    adm'x. 
the  2nd  of  November  following  (1870),  when  it  was 
wholly  destroyed  by  fire  in  the  night  time  and,  as  sup- 
posed, by  an  incendiary. 

Soon  after  the  sale  before  mentioned,  to  wit :  in  the 
month  of  June,  the  creditors  of  the  decedent  (Kin- 
nier)  filed  a  bill  in  the  corporation  court  of  Lynchburg 
against  the  widow  and  heirs  of  said  decedent  for  a 
sale  of  his  real  estate  and  payment  of  their  debts  out 
of  the  proceeds.  A  decree  was  accordingly  made  for 
the  sale  on  credit  of  said  real  estate,  including  the  lot 
on  which  the  insured  building  was  situate.  The  de- 
cree in  express  terms  provided,  that  the  commissioner 
ordered  to  make  the  sale  should,  at  the  time  of  sale, 
publicly  announce  "that  no  sale  under  the  decree 
should  be  valid  until  ratified  by  the  court."  The  sale, 
as  ordered,  was  made  on  the  8th  day  of  July  fol- 
lowing, and  A.  R.  Woodroof  became  the  purchaser  of 
the  lot  on  which  the  insured  building  stood.  The 
sale  was  reported  to  the  court,  and  the  commissioner 
in  his  report  stated  that  the  public  announcement 
required  by  the  decree  was  made  at  the  time  of  the 
Bale.  Exceptions  were  filed  to  the  report  and  sale  by 
some  of  the  parties  in  interest  (not  the  purchaser)  on 
account  of  alleged  inadequacy  of  price,  which  excep- 
tions were  afterwards  sustained  by  the  court,  and  the 
sale  was  vacated.  Woodroof  (the  purchaser)  was 
never  let  into  possession  of  the  premises.  After  the 
purchase,  however,  he  took  out  a  policy  of  insurance 
in  the    "Liverpool,  London    and    Qlobe  Insurance 


Digiti 


ized  by  Google 


96  COURT   OP  APPEALS    OF  VIRGINIA. 

1877.     Company"  on  the  dwelling-house,  the  same  on  which 
Term,    the  policy,  which  is  the  foundation  of  this  suit,  had 


• been  issued.     The  policy  issued  to  Woodroof   waa 

i^  Ca^  upon  condition,  that  it  should   be  cancelled  if  the 
^.  \  ,    court  did  not  confirm  the  sale  which  had  been  made 

•  Kinnier  s 

adm'x.     to  him. 

The  evidence  proved  that  T.  H.  Ivey  was  the  agent 
of  the  company,  and  tended  to  show  that  he  was  a 
general  agent,  with  power  to  receive  and  accept  pro- 
posals for  risks,  subject  to  the  approval  and  ratifi- 
cation of  his  principal,  to  issue  and  deliver  policies, 
and  renew  and  cancel  the  same,  and  that  he  was  sup- 
plied with  blanks  for  proofs  of  loss.  It  further  tended 
to  show  that  he  was  present  when  the  personal  pro- 
perty insured  was  sold  by  the  administratrix — knew 
that  the  insured  building .  had  been  vacated,  and  that 
it  was  expected  to  be  sold — that  he  had  this  know- 
ledge when  on  the  30th  day  of  May  he  collected  the 
premium  from  the  agent  of  the  administratrix  and 
delivered  the  policy  to  him;  and  the  agent  of  the 
administratrix  testified  that  at  the  time  the  premium 
was  paid,  and  the  policy  delivered,  he  inquired  of  Mr. 
Ivey  *'if  the  policy  was  all  right,  and  if  the  house 
was  burned  would  the  money  be  paid,"  to  which  Ivey 
replied  "it  was  all  right,  and  the  money  would  be 
paid,"  and  that  at  the  same  time  when  told  by  the 
agent  aforesaid  that  Mrs.  Kinnier  had  gone  away,  that 
the  family  had  broken  up,  the  personalty  had  been 
sold,  and  the  real  estate  would  be  sold,  and  that  a  ser- 
vant was  on  the  premises  in  charge,  and  was  asked  by 
said  agent  whether  it  would  be  all  right,  Ivey  replied 
that  "  it  would." 

It  further  appears  by  the  evidence,  that  immediately 
after  the  house  was  burned,  the  company's  agent 
(Ivey)  of  his  own  accord  sent  a  notice  of  the  loss  to 
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the  company,  and  the  agent  of.  the  administratrix   ^877. 
testified  that  soon  after  the  fire  he  applied  to  Ivey  to    Tenn. 

famish  him  with  blank  forms  for  proofs  of  loss,  and 

inquired  of  him  whether  lapse  of  time  would  make  j^  ^^ 
any  diflference,  and  Ivey  replied  that  "it  would  not;"       ^-      • 
and  that  after  he  procured  the  blanks,  to  wit,  about    adm'x. 
the  first  day  of  February  1871,  they  were  filled  up 
and  delivered  to  Ivey,  and  Ivey  testified  that  he  sent 
them  to  the  company.    It  does  not  appear  that  the 
company  ever  made  any  objection  as  to  the  proofs  of 
loss,  or  as  to  the  time  in  which  they  were  furnished. 

It  farther  appears  by  the  testimony  of  the  agent  of 
the  administratrix,  that  he  repeatedly  wrote  to  the 
agents  of  the  company,  asserting  claim  for  loss  under 
the  policy,  and  could  get  no  satisfactory  response, 
until  finally,  on  the  13th  of  May  1871,  he  received  a 
letter  from  one  of  the  agents,  stating  that  the  claim 
had  been  maturely  considered  by  the  company,  and 
that  they  did  not  regard  themselves  as  liable,  either 
legally  or  equitably. 

Ivey  was  examined  as  a  witness  in  behalf  of  the 
company,  and  there  was  considerable  conflict  between 
bis  testimony  and  that  of  Gordon  (the  agent  of  the 
administratrix),  who  was  also  examined  as  a  witness^ 
especially  in  regard  to  the  vacating  of  the  building,. 
Ivey's  knowledge  of  that  fact  at  the  time  he  received 
the  premium  and  delivered  the  policy,  and  also  in 
regard  to  the  proofs  of  loss  and  the  furnishing  of  the 
blank  forms  for  such  proofs.  There  was  other  evi- 
dence in  the  case,  but  so  much  only  is  stated,  and  its 
tendency  towards  the  proof  of  material  facts  as  is 
deemed  necessary  for  the  proper  consideration  and 
determination  of  the  questions  of  law  arising  upon 
the  instructions. 

The  instructions   and    the    rulings    of  the    court 
Vol.  xxvni — ^18 
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^  ^877.  thereon  are  shown  by  the  bills  of  exceptions,  No.  1 

January  "  * 

Term,  and  No.  2,  before  referred  to,  and  are  as  follows: 


-Geo  Home  xr       -i 

Ins.  Co.  No.   1. 

V. 

Kinnier's 

adm'x.  Memorandum :  That  on  the  trial  of  this  cause,  after 
all  the  evidence  on  either  side  had  been  adduced  and 
examined,  the  defendants  by  counsel  moved  the  court 
to  exclude  from  the  jury,  and  instruct  them  not  to 
consider  any  evidence  going  to  show  a  loss  by  fire, 
consuming  the  two-story  framed  and  shingled  build- 
ing, with  brick  basement  fully  detached,  occupied  in 
his  lifetime  "  by  Alexander  Kinnier  as  a  family  resi- 
dence, situate  on  Daniel's  Hill  near  the  city  of  Lynch- 
burg, Virginia,"  the  same  having  descended  to  the 
heirs  at  law  of  Alexander  Kinnier,  at  his  death  and 
before  the  happening  of  said  fire;  which  motion  the 
court  overruled,  and  refused  to  exclude  said  evidence, 
or  instruct  the  jury  not  to  consider  it. 

No.  2. 

The  defendant  moved  to  instruct  the  jury  as  fol- 
lows: 

Ist.  That  if  the  jury  believe  from  the  evidence,  that 
after  said  policy  was  issued,  any  change  within  the 
control  of  the  parties  interested,  or  those  representing 
them,  material  to  the  risk,  occurred  to  the  property  to 
be  insured  against  in  the  policy,  then  the  policy  be- 
came void,  and  no  recovery  can  now  be  had  thereon. 

Which  instruction  the  court  gave  with  this  modifi- 
cation : 

That  the  change  must  have  been  such  a  one  as 
affected  the  condition  of  the  property  itself,  and  that 
made  by  the  act,  authority,  consent,  procurement  or 
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<M>nnivaDce  of  the  assured,  and  not  the  mere  vacation  ^"^77- 

^  January 

of  the  house  by  the  assured  or  its  occupants.  Term. 


2d.  That  if  the  jury  believe  from  the  evidence,  that 

after  the  risk  of  the  policy  sued  on  was  assumed  by   j^s.  co!^ 
the  defendants,  the  premises  thereby  insured  became     ^^^•.  ^, 
vacant  by  the  removal  of  the  owner  or  occupant  for  a    adm'x. 
period  of  more  than  twenty  days,  without  notice  to 
the  company  and  their  consent  thereto  in  writing,  the 
said  policy  was  thereby  avoided,  and  no  recovery  can 
be  had  thereon  in  this  suit. 

Which  instruction  the  court  gave,  but  with  this 
modification : 

That  if  the  insurers  or  their  lawful  agent  knew  of 
said  vacation,  and  did  not  then  avoid  it,  but  treated  it 
as  a  still  existing  policy,  by  delivering  the  same,  and 
receiving  the  premium  for  the  whole  unexpired  term, 
it  was  a  waiver  of  the  right  to  avoid  it  for  that  cause, 
and  is  no  bar  to  a  recovery  in  this  action. 

3d.  That  if  the  jury  believe  from  the  evidence,  that 
after  the  risk  was  assumed  by  the  defendants,  the  title 
to  the  property  insured  was  transferred  or  changed 
without  the  permission  of  the  defendants  written  on 
said  policy,  then  said  policy  was  thereby  avoided,  and 
no  recovery  thereon  can  be  had  in  this  suit. 

Which  instruction  the  court  gave,  but  with  this 
modification : 

That  if  the  change  be  a  mere  succession  of  the 
widow  and  heirs  of  the  assured,  who  resided  in  the 
honse  insured  at  the  time  of  his  death,  this  was  not 
such  a  change  or  transfer  of  title  as  avoided  the  policy. 

4th.  That  if  the  jury  believe  from  the  evidence  that 
the  plaintiff  failed,  for  more  than  thirty  days  after  the 
loss  occurred,  to  render  the  defendants  a  particular 
account  thereof,  with  an  affidavit  stating  time,  circum- 
«tance8,  and  cause  of  fire,  the  whole  value  and  owner- 
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>S77-     ship  of  the  property  assured,  amount,  the  amount  of 

Term,    loss  or  damage,  &c.,  then  she  failed  to  comply  with  the 

requirements  of  said  policy,  and  cannot  recover  in  thia 

Geo  Home       ^ 

Ins.  Co.  action. 

-^.  ^•.   ,       Which  instruction  the  court  gave,  but   with   thia 

Kmmer's  ®        ' 

adm'x.    modification : 

That  if  the  .jury  believe  from  the  evidence  that  the 
insdrers,  from  any  relfable  source,  knew  that  the 
building  insured  had  been  destroyed  by  fire,  and  by 
any  act  or  declaration  of  theirs,  or  their  lawful  agent, 
prevented  the  assured  from  preparing  the  schedule 
with  the  affidavit  thereto,  required  by  the  policy,, 
within  thirty  days  next  succeeding  the  burning  of  the 
house,  whether  verbally  or  in  writing,  it  was  a  waiver 
of  the  performance  within  the  thirty  days  of  that  con- 
dition, and  the  omission  to  do  so  is  no  bar  to  thia 
action,  provided  it  was  dcJne  within  reasonable  time 
thereafter, 

5th.  That  the  plaintiff  cannot  recover  in  this  suit 
unless  she  proves  that  at  the  time  of  the  loss  by  fire 
the  property  consumed  was  vested  in  or  belonged,^ 
legally  or  equitably,  to  her  as  administratrix  of  Alex- 
ander Kinnier,  deceased. 

Which  instructions  the  court  refused  to  give. 

6th.  That  if  the  jury  believe  from  the  evidence,  that 
there  was,  on  the  part  of  the  insured,  or  those  claim- 
ing under  him,  such  a  violation  of  the  conditions  and 
requirements  of  the  policy  in  controversy,  as  to  work 
a  forfeiture  thereof,  they  must  find  for  the  defendant^ 
notwithstanding  that  they  believe  that  T.  H.  Ivey,  the 
agent  of  the  defendant  at  Lychburg,  did  undertake 
and  agree  on  behalf  of  the  defendant,  by  an  oral  con- 
tract, to  waive  in  fevor  of  the  insured,  or  those  claim- 
ing under  him,  the  obligation  of  such  condition  and 
requirements,  or  any  forfeiture  which  at  the  time  of 
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«nch  andertakinir  or  agreement  may  have  occurred    ,^^77- 

f=>  ^  ''  January 

thereunder.  Term. 

Which  instructions  the  court  refused  to  give.  

7th.  That  if  the  jury  believe  from  the  evidence  that  ^i^^.^c^ 

after  the  death  of  the  intestate,  Alexander  Kinnier — a  ,,.  ^^  , 

Kinnier*s 

euit  having  been  regularly  instituted  by  his  creditors  adm'x. 
for  the  purpose  of  subjecting  the  premises  insured  to 
the  payment  of  his  debts,  and  the  court  in  which  said 
i^ause  was  instituted  having,  on  the  15th  day  of  June 
1870,  ordered  said  premises  to  be  sold  by  itd  commis- 
sioner, and  said  commissioner  having,  on  the  8th  of 
July  1870,  made  such  sale — those  facts  effected  such  a 
change  in  the  title  to  the  property  insured^  under  the 
provisions  of  the  policy  sued  on  as  rendered  the  same 
void,  and  the  defendants  cannot  be  held  responsible 
for  any  loss  which  thereafter  occurred. 

Which  instruction  the  court  refused. to  give. 

The  plaintiff  by  her  counsel  then  moved  the  court 
to  instruct  the  jury  as  follows: 

1st  That  if  they  believe  from  the  evidence,  that  at 
the  time  of  issuing  the  policy  in  the  declaration  men- 
tioned, the  witness,  T.  H.  Ivey,  had  been  authorized 
by  the  defendant  to  receive  and  accept  proposals  for 
risks  subject  to  their  approval  and  ratification,  to  issue 
and  deliver  policies  and  renew  the  same,  and  receive 
the  premiums  therefor,  and  had  been  supplied  with 
blanks  signed  by  the  president,  to  be  filled  up  and 
countersigned  by  him,  this  constituted  him  the  general 
agent  of  the  company ;  and  the  company  is  bound  by 
all  his  acts  as  such  within  the  scope  of  his  authority, 
so  long  as  it  existed,  notwithstanding  any  private  in- 
structions which  he  may  have  received  limiting  that 
authority,  of  which  the  plaintiff  had  no  notice. 

Which  the  court  gave. 

2d.  That  the  company  is  bound  by  all  the  acts  and 
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1877-     declaratioDB  of  its  agent,  which  were  within  the  gene- 
Term,     ral  scope  of  his  authority,  and  made  while  in  the  exe- 

cation  of  his  agency,  notwithstanding  that  in  such  acts 

i^.  Co!^  ^^^  declarations  he  may  have  departed  from  his  in- 
„.  ^-j  ^,    structions  received  from  the  company,  provided  that 
adm'x.    the  assured  had  no  knowledge  of  such  instructions. 

Which  the  court  gave. 

8d.  That  the  conditions  of  the  policy,  that  the  policy 
should  be  avoided  by  the  removal  of  the  owner  or 
occupant  for  a  period  of  more  than  twenty  days,  with- 
out immediate  notice  and  written  consent,  was  inserted 
by  the  company  itself  for  its  own  protection  and 
benefit;  afid  that  it  was  competent  for  the  company  or 
its  agent  to  waive  the  said  condition,  either  orally  or 
in  writing,  notwithstanding  the  expression  used  as  to 
its  written  consent. 

Which  instruction  the  court  gave. 

After  the  foregoing  instructions,  as  asked  for  by 
both  defendant  and  plaintiff,  and  rejected,  modified,  or 
given  as  above  stated,  the  defendant  by  counsel  moved 
the  court  to  give  the  jury,  as  a  modification  of  the  de- 
fendants' second  instruction,  as  modified  by  the  court, 
the  following  instruction : 

But  if  the  jury  believe  from  the  evidence,  that  the 
defendants'  agent  delivered  said  policy  on  the  state- 
ment of  the  plaintiff's  agent,  that  the  insured  prem- 
ises were  in  the  occupation  of  a  colored  man,  but  that 
in  fact  the  house  insured  was  not  then  or  afterwards 
thus  occupied,  but  was  then  and  remained  vacant,  then 
such  delivery  of  the  policy  and  collection  of  the  pre- 
mium was  no  waiver  of  the  said  condition  in  said 
policy,  and  the  words  "premises  hereby  insured,"^ 
used  in  said  policy,  refer  to  the  building  thereby  in- 
sured, and  the  occupancy  of  a  colored  man  of  an  out- 
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hoiiBe  ftiUy  detached  was  no  such  occnpation  of  the   .  *^77- 

•^  ^  *^  January 

*'  premises  insured"  as  said  policy  required.  Term. 

The  court  refused  to  give  said  instruction,  on  the 
ground  that  at  the  time  of  the  delivery  of  said  policy  ins.  Co! 
and  the  receipt  of  the  premium  by  the  agent  of  the  j,.^^-.  ^^ 
company,  there  is  not  a  particle  of  proof  before  the    adm'x. 
jury  that  any  statement  of  such  kind  was  made  by  the 
plaintiff's  agent;  and  in  lieu  of  said  instruction  the 
court  gave  the  following: 

That  if  the  jury  believe  from  the  evidence,  that  after 
the  risk  of  the  policy  sued  on  was  assumed  by  the  de- 
fendants, the  premises  thereby  insured  became  vacant 
by  the  removal  of  the  owner  or  occupant  for  a  period 
of  more  than  twenty  days  without  notice  to  the  com- 
pany, and  their  consent  thereto  in  writing,  then  said 
policy  was  thereby  avoided,  and  no  recovery  can  be 
had  thereon  in  this  suit,  unless  they  believe  from  the 
evidence  that  the  defendants  or  their  lawful  agent 
knew  of  said  vacation  and  did  not  avoid  it,  but  treated 
it  as  a  still  existing  policy,  by  receiving  the  premium 
for  the  whole  term,  and  delivering  the  policy,  which 
would  be  a  waiver  of  the  right  to  avoid  the  policy,  and 
is  no  bar  to  a  recovery  in  this  action. 

The  court  further  instructed  the  jury  that  the  words 
in  the  policy,  **  the  premises  hereby  insured,"  are  to 
be  interpreted  as  having  reference  exclusively  to  the 
dwelling  house  insured;  and  although  the  jury  should 
believe  from  the  evidence  that  an  outhouse  was  occu- 
pied by  a  colored  man  at  the  time  mentioned,  it  was 
not  such  an  occupation*  of  the  house  insured  as  con- 
templated in  the  policy. 

To  all  which  opinions  and  judgments  of  the  court, 
refusing  to  give  said  first,  second,  third  and  fourth  in- 
Btnictions  asked  by  the  defendant,  except  with  the 
modifications  thereof  by  the  court,  the  said  modifica- 
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Tenn.    seventh  and  eighth  instructions  moved  by  the  defen- 


dant's  counsel,  and  giving  the  instructions  in  lieu  of 

iM.  Ca^  ^^^  eighth,  and  also  giving  the  first,  second,  and  third 

'':  ,    instructions  moved  by  plaintiflF's  counsel,  the  defen- 

adm'x.    dant  by  counsel  except  and  pray  their  exceptions  to  be 

signed,  sealed  and  enrolled  according  to  law;  which  is 

accordingly  done. 

The  instructions  set  out  in  bill  "  No.  1,"  and  the 
fifth  in  the  series  of  "No.  2'*  may  be  considered 
together.  They  propound  as  law  to  the  jury,  that  the 
•  title  to  the  property  insured  being  vested  in  the  heirs 
of  the  plaintiff's  intestate,  the  plaintiff  as  administra- 
trix could  not  recover  on  the  policy.  This  is  substan- 
tially the  same  proposition  presented  by  the  demurrer 
to  the  declaration,  and  as  we  have  seen  that  the  de- 
murrer was  properly  overruled,  for  the  same  reasoa 
these  two  instructions  were  properly  refused. 

The  other  instructions  asked  for  by  the  defendant 
relate  to  the  conditions  in  the  policy  hereinbefore  re- 
cited. Upon  examination  it  will  be  seen  that  these 
conditions  and  stipulations  are  wholly  for  the  benefit 
of  the  insurer,  stringent  in  their  character,  some  of 
them  more  or  less  ambiguous  and  equivocal  in  their 
terms,  and  the  breach  of  each  is  visited  with  a  forfeit- 
ure. They  are  annexed,  however,  to  the  policy,  con- 
stitute a  part  of  the  contract,  and,  however  rigorous, 
are  binding  on  the  parties,  unless  in  some  way  dis- 
pensed with.  They  should  be  fairly  construed  accord- 
ing to  the  rules  applicable  to  eltich  instruments. 

The  maxim,  that  "the  words  of  an  instrument  shall 
be  taken  most  strongly  against  the  party  employing 
them,"  is  peculiarly  appropriate  in  the  construction  of 
a  policy  of  insurance,  and  especially  of  such  condi- 
tions as  we  are  now  considering.     The.  instrument  is 
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wholly  the  work  of  the  nnderwriter,  and  is  usually     ^877. 
:filled  with  a  multitude  and  variety  of  stipulations  sel-    Tenn. 

dom  read  by  the  assured  when  he  accepts  the  policy, 

and  if  read,  rarely  if  ever  fully  understood.    Abound-   i^^ca^ 
ing  in  forfeitures  and  in  provisions,  generally  harsh       ^•.  , 
and  difficult  of  performance,  it  should  be  strictly  con-    adm'x. 
etmed  against  the  insurer,  and  liberally  in  favor  of  the 
insured.    A  modern  writer  on  insurance  thus  states 
the  rule  :  *'  No  rule,  in  the  interpretation  of  a  policy, 
is  more  fully  established,  or  more  imperative  and  con- 
trolling than,  that  which  declares  that,  in  all  cases,  it 
must  be  liberally  construed  in  favor  of  the  insured,  so    * 
as  not  to  defeat  without  a  plain  necessity  his  claim  to 
indemnity,  which,  in  making  the  insurance,  it  was  his 
object  to  secure."    May  on  Insurance  182. 

Bearing  in  mind  these  salutary  rul^s,  let  us  proceed 
with  the  examination  of  the  instructions  embodied  in 
the  second  bill  of  exceptions. 

The  first  in  the  series  evidently  points  to  the  con- 
dition or  stipulation  before  noted  as  five.  "Any 
^hange^  within  control  of  the  assured,  material  to  the 
risk,  shall  avoid  this  policy."  The  court  refused  to 
give  this  instruction  as  asked,  and  gave  it  with  a  con- 
struction of  the  word  "change,"  limiting  the  meaning 
to  a  change  which  afiected  the  condition  of  the  pro- 
perty wrought  by  the  agency  of  the  assured,  and  ex- 
<^lading  the  idea  that  it  embraced  the  mere  vacation  of 
the  building  by  the  assured  or  the  occupants.  L  think 
this  explanation  was  proper  to  prevent  the  jury  from 
being  misled.  The  w6rd  "change,"  is  certainly  a 
very  comprehensive  term.  In  the  sentence  in  which 
it  occurs,  considered  without  reference  to  other 
clauses,  it  might  include  any  change  in  the  title,  pos- 
Bession,  or  condition  of  the  property.    But  we  must 

look  to  the  whole  instrument,  and  so  construe  it  as  to 
Vol.  xxvin — 14 
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Tanu^     give  efffect  if  possible  to  each  and  every  part  of  it^ 

Term,    and  ascertain  what  limitation,  if  any,  should  be  placed 

upon  the  meaning  of  this  very  comprehensive  term 

Geo  Home  ,,    •%  •• 

Ins.  Co.   "change." 

Kinnier's  ^^®  ^*  ^^^^  ^"  reference  to  the  title?  Plainly  not^ 
adm'x.  for  a  change  of  title  is  clearly  and  distinctly  provided 
against  by  conditions  two  and  three.  Did  it  refer  to  a 
change  of  possession  from  the  assured  to  some  other 
person  ?  I  think  not,  for  condition  four  implies  au- 
thorized occupancy  other  than  by  the  owner.  Did  it 
refer  to  the  vacating  of  the  premises  ?  It  could  not 
be,  for  that  change  is  expressly  provided  against  by 
condition  four.  It  mast  therefore,  as  it  seems  to  me^ 
be  taken  to  refer  solely  to  some  such  change  in  the 
condition  of  the  building  as  is  declared  in  the  modifica- 
tion made  by  the  court.  At  all  events,  it  could  not 
have  been  intended  to  include  the  vacating  of  the 
building;  and  it  is  apparent  that  the  sole  object  of  the 
modification  was  to  guard  the  jury  against  a  construc- 
tion which  would  include  the  vacating  of  the  build- 
ing; and  although  the  construction  given  by  the  court 
may  possibly  be  somewhat  too  narrow,  yet,  under  the 
evidence,  it  could  not  have  misled  the  jury,  and  was 
not  to  the  prejudice  of  the  defendant. 

I  do  not  think  there  was  any  error  in  refusing  the 
instruction  as  asked,  and  giving  it  as  modified. 

The  second  instruction  is  based  on  condition  four^ 
which  vitiates  the  policy,  if  the  insured  building 
should  be  vacated  by  the  removal  of  the  owner  or 
occupant  for  more  than  twenty  days  without  imme- 
diate notice  and  written  consent.  The  instruction  waa 
given  with  modifications.  As  given,  in  substance  it 
declares  as  law  that  it  was  competent  for  the  insurer 
or  his  lawful  agent  to  waive  condition  four;  and  if  at 
the  time  the  agent  of  the  company  received  the  pre- 
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minm  of  insurance  and  delivered  the  policy,  he  had    ^^77- 
knowledge  of  the  vacation  of  the  property,  and  did     Term. 


not  then  avoid  the  policy,  but  treated  it  as  valid  and 

subsisting,  such  conduct  of  the  agent  was  a  waiver  of  j^^s.  Co!^ 
the  condition,  and  a  breach  of  it  could  not  be  relied  ^.  ^\  , 

Kmnier's 

on  by  the  defendant  to  defeat  the  plaintiff's  recovery,    adm'x. 

As  before  stated,  there  was  abundant  evidence 
before  the  jury  tending  to  show  that  Ivey  (the  com- 
pany's agent)  at  the  time  he  collected  the  premium 
and  delivered  the  policy,  had  the  knowledge  on  which 
the  modified  instruction  was  founded,  and  then  repre- 
sented to  the  plaintiff's  agent  (Gordon)  that  the  policy 
was  all  right,  and  that  the  money  assured  would  be 
paid  if  the  house  should  be  burned;  and  furthermore 
threatened  to  cancel  the  policy  if  the  premium  was 
not  paid.  Gordon  must  have  relied  upon  these  acts 
and  declarations  of  Ivey,  and  was  induced  thereby  to 
pay,  and  did  pay  the  premium  and  accept  the  policy. 

There  was  evidence  to  show  that  both  agents  knew 
that  the  house  had  been  left  vacant,  and  would  not  be 
again  occupied  by  Kinnier's  widow  or  by  any  of  his 
family,  for  the  family  had  dispersed,  and  all  the  cir- 
camstances  go  to  show  that  it  was  not  intended  that 
the  condition  against  removal  should  be  enforced.  If 
sucb  had  not  been  the  intention  and  understanding  of 
the  parties,  it  is  safe  to  conclude  that  the  premium 
would  not  have  been  paid,  nor  the  policy  delivered. 

Now  this  conduct  of  the  company's  agent,  which 
the  evidence  strongly  tended  to  prove — his  aets 
and  declaration — ^amounted  if  proved,  (and  whether 
proved  was  a  question  left  to  the  jury),  to  a  dis- 
pensing with  the  performance  of  the  condition  by 
the  assured,  or  a  waiver  of  the  forfeiture  incur- 
red by  the  breach  of  it,  or  they  operated  as  an 
estoppel,   precluding  the   company  from  afterwards 
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1877.  relying  upon  the   breach  as  a  bar   to  the  claim   of 

January  a 

Tenn.  the  assured  for  indemnity  under  the  policy.     Such 


waiver  or  estoppel,  (for  the  terms  "  waiver"  and  "  es- 

Ins.  Co.  toppel"  may  be  indifferently  used  in  application  to 
^\  ,  the  subject  we  are  now  considering),  may  take  place 
adm'x.  either  pending  the  negotiation  for  the  policy,  or  after 
such  negotiation  has  been  completed,  and  during  the 
currency  of  the  policy,  and  either  before  or  after  for- 
feiture incurred.  Such  waiver  may  be  made  by  a 
general  agent,  acting  within  the  scope  of  his  powers, 
needs  no  consideration  to  support  it,  and  may  be  by 
parol,  althpugh  the  written  consent  of  the  insurer  is 
required  by  the  terms  of  the  policy.  Nor  will  the 
party  insured  be  bound,  nor  ought  he  to  be  bound,  by 
any  instructions  given  by  the  insurer  to  his  agent 
limiting  the  general  powers  possessed  by  the  latter  in 
relation  to  the  subject  of  the  agency,  unless  such  in- 
structions are  made  known  to  the  assured.  May  on 
Insurance  611,618,  622;  Ooursin  v.  The  Pmn.  Ins.  Cb., 
46  Penn.  St.  R.  823;  Peoria  Marine  and  Fire  Insurance 
Co.  V.  Hally  12  Mich.  R.  203 ;  Beaton  v.  Manhattan  Fire 
Insurance  Co.,  7  Rhode  Isl.  R.  502;  Vide  v.  Gemumia 
Insurance  Cb.,  26  Iowa  R.  91 

The  case  last  cited  (26  Iowa  9)  seems  to  meet  every 
objection  as  to  matters  of  waiver  and  estoppel  made 
by  the  plaintiff  in  error.  It  seems  to  have  been 
elaborately  argued  by  the  counsel  on  both  sides,  and 
to  have  been  thoroughly  investigated  and  well  con- 
sidered by  the  supreme  court  of  Iowa,  in  which  the 
Hon.  John  F.  Dillon,  an  eminent  jurist,  presided  as 
chief  justice.  The  reporter,  in  a  note  appended, 
<^lls  attention  to  the  importance  and  somewhat  lead- 
ing character  of  the  case,  and  the  interesting  nature 
of  the  questions  discussed. 

The  following  propositions,  amongst  others,   sup- 
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ported  by  namerons  authorities,  some  of  them  Eng-  ^^77- 
lish,  but  mostly  American,  seem  to  be  established  by  Term. 
that  case.  


Geo  Home 
Ins.  Co. 

1.  Waiver    op   Conditions — ^Estoppel. — ^^A    condi-  ,,.  ^:  , 

KiDnier's 

tion  in  a  policy  of  fire  insurance,  that  if  the  risk  be  adm'x. 
increased  by  a  change  of  occupation  or  other  means 
within  the  control  of  the  assured,  without  the  written 
consent  of  the  insurers,  "  the  policy  shall  be  void," 
being  inserted  for  the  benefit  of  the  insurers,  they 
may  dispense  with  a  compliance  therewith,  or  waive  a 
forfeiture  of  the  policy  incurred  by  a  breach  thereof, 
and  thereby  become  estopped  from  setting  up  such 
condition  as  a  breach  in  an  action  for  a  loss  subse- 
quently occurring. 

2.  Waiver  need  not  be  in  WIiiting. — And  such 
waiver  of  the  forfeiture  arising  from  the  breach  of  the 
condition  need  not  be  in  writing,  but  may  be  by  parol, 
at  least  in  a  case  where  the  policy  is  not  attested  by 
the  corporate  seal  of  the  company,  and  is  hence  not  a 
specialty. 

3.  What  will  amount  to  a  Waiver. — Any  acts, 
declarations,  or  course  of  dealing  by  the  insurers,  with 
knowledge  of  the  facts  constituting  a  breach  of  a  con- 
dition in  the  policy,  recognizing  and  treating  the 
policy  as  still  in  force,  and  leading  the  assured  to  re- 
gard himself  as  still  protected  thereby,  will  amount  to 
a  waiver  of  the  forfeiture  by  reason  of  such  breach, 
and  estop  the  company  from  setting  up  the  same  as  a 
defence  when  sued  for  a  subsequent  loss. 

4.  Nbbb  not  be  pounded  on  new  Consideration. — 
A  waiver  of  conditions,  or  forfeiture  arising  from  a 
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1877.  breach  thereof,  need  not  be  founded  on  any  new  con- 

January  '  •' 

Term,  sideration. 


^!^c^^  5.  Power  op  Agent  to  waive  Forfeiture. — A 
v^-.  ,  local  agent  of  a  foreign  insurance  company,  clothed 
adm'x.  with  authority  to  effect  contracts  of  insurance,  to 
fix  rates  of  premium,  to  give  consent  to  the  increase 
of  risks  and  change  of  occupation  of  buildings  in- 
sured, to  cancel  policies  on  account  of  increase  of  risk, 
and  exercise  supervision  over  the  property  covered  by 
policies  issued  at  his  agency,  has  power  to  dispense 
with  conditions  and  waive  forfeitures  arising  from  a 
breach  thereof  in  the  absence  of  any  limitation  upon 
his  authority  known  to  the  assured. 

6.  Implied  and  Incidental  Powers. — The  fore- 
going powers  are  "hecessary  incidents  of  the  general 
authority  of  the  agent  to  effect  contracts  of  insurance, 
conduct  the  business  at  his  agency,  and  do  all  things 
necessary  and  proper  in  the  prosecution  thereof. 

7.  Extent  op  Waiver. — A  waiver  of  a  forfeiture, 
resulting  from  a  breach  occasioned  by  a  change  in  the 
occupancy  of  the  building,  increasing  the  risk,  extends 
not  only  to  breaches  occasioned  by  the  occupancy 
before  such  waiver,  but  to  those  resulting  from  a  con- 
tinuation of  such  occupancy. 

I  see  no  error  in  the  refusal  to  give  the  instruction 
as  asked,  and  giving  it  in  the  modified  form. 

The  third  instruction  relates  to  condition  two.  The 
court  gave  it  with  a  construction  that  the  change  inter- 
dicted by  the  condition  was  not  intended  to  include 
devolution  of  title  upon  the  heirs  by  the  death  of  the 
assured.    In  this  surely  there  was  no  error.    By  the 
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-change  of  title  provided  against  in  the  condition  must  ^'877- 

^  r  -o  January 

have  been  intended  a  voluntary  disposition  or  alien-  Term. 


ation  of  the  property.    It  could  not  have  been  in- 

tended  to  embrace  all  kinds  of  transfer  of  title,  for,  in  j^g  ^^ 
condition  three,  change  of  title   by  "foreclosure  of  ^^.  ^^  . 

'  ^  "^  Kinnier's 

mortgage,  or  levy  of  execution,''  is  specially  provided  adm'x. 
against.  Tt  is  there  declared  that  such  a  change  shall 
be  ^^ deemed  an  alienation;"  that  is  by  fair  construction, 
an  alienation  within  the  operation  of  condition  two. 
Condition  three  must  therefore  be  taken  to  be  in- 
tended as  supplemental  to  condition  two.  Moreover, 
it  is  to  the  last  degree  unreasonable  to  suppose,  that 
any  sane  man  would  ever  accept  a  policy  of  insurance 
against  loss  by  fire,  if  he  understood  it,  which  con- 
tained a  provision  for  immediate  forfeiture  by  reason  of 
bis  death  and  consequent  descent  of  title  to  his  heirs. 
Bwrbank  adm^or  v.  Rockingham  Mat.  Fire  Ins.  Cb.,  4 
Foet  (N.  H.)  550. 

The  fourth  instruction  refers  to  condition  six,  in  re- 
gard to  the  preliminary  proofs  of  loss  to  be  furnished 
to  the  company.  The  evidence  showed  that  such 
proofs  were  furnished,  although  not  within  the  thirty 
days  from  the  time  of  loss.  Oordon,  the  agent  of  the 
administratrix,  after  repeated  applications,  finally  suc- 
ceeded in  getting  the  requisite  blank  forms  for  the 
proofs,  which  he  filled  up  and  delivered  to  Ivey,  and 
the  latter  says  he  sent  them  to  the  company.  No  com- 
plaint was  ever  made  by  the  company  as  to  the  regu- 
larity or  sufliciency  of  the  proofs,  or  as  to  the  time 
within  which  they  were  furnished.  Moreover,  there 
was  evidence  tending  to  show  that  Gordon  was  pre- 
vented from  sending  the  proofs  within  the  thirty  days, 
or  at  least  that  the  furnishing  them  within  the  time 
was  dispensed  with  by  the  company  through  their 
agent    The  doctrine  of  waiver  and  estoppel,  already 
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1877.  discussed,  applies  to  this  instruction  also.    Home  In^ 
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Term,  surance  Co.  v.  Cohen^  20  Gratt.  312;  West  Rockingham 


Mui.  Fire  Ins.  Co.  v.  Sheets  ^  Co.,  26  Gratt.  854. 

]Sw.  Co!^     ^^^  court  committed  no  error  in  refusing  the  in-- 
,^.  ^•.   ,    struction  asked  for,  and  in  ffiving  it  as  modified. 

Kinmer's  '  ^         ** 

adm'x.       The  fifth  instruction  has  been  disposed  of. 

The  sixth  and  seventh  were  refused,  and,  as  I  thinks 
properly. 

The  object  of  the  sixth  seems  to  have  been  to  de- 
clare as  law,  that  a  forfeiture  incurred  by  a  breach  of 
any  of  the  conditions  of  the  policy  could  not  be 
waived,  except  in  writing,  if  at  all,  and  that  a  parol 
waiver  by  the  agent  would  be  nugatory.  This  propo- 
sition has  been  already  determined  adversely  to  the 
plaintiff  in  error  in  disposing  of  the  questions  arising^ 
upon  the  other  instructions,  and  need  not  be  further^ 
noticed,  except  to  add  that  the  instruction  would  seem 
to  be  faulty  for  another  reason,  that  it  proposed  to 
submit  a  question  of  law  to  the  jury  for  their  deter- 
mination; to  wit:  whether  there  had  been  such  a  viola- 
tion of  the  conditions  of  the  policy  as  to  work  a  for- 
feiture. Whether  the  facts  and  circumstances  which 
constitute  a  forfeiture  are  proved,  is  a  question  for  the 
jury;  whether  when  proved  they  constitute  a  forfeit- 
ure, is  matter  of  law  for  the  court. 

The  seventh  instruction  asked  for  was  based,  as  is 
supposed,  on  the  third  condition  of  the  policy,  im- 
posing a  forfeiture  by  reason  of  "  a  foreclosure  of  a 
mortgage."  It  is  sufficient  to  say  that  there  was  no 
foreclosure  of  a  mortgage  in  this  case,  and  if  a  judicial 
sale  under  a  creditor's  bill  could  by  liberal  construc- 
tion be  brought  within  the  operation  of  the  condition^ 
still  such  sale  must  have  been  so  far  perfected  as  to 
make  it  equivalent  to  the  foreclosure  of  a  mortgage. 
There  was  no  such  completed  sale  in  this  case.    The 
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land  with  the  insured  building  upon  it  was,  as  shown    ^^77. 
by  the  record,  ordered  to  be  sold  before  the  building    Term. 

was  burned,  but  the  sale  was  never  completed.     It 

was  made  and  reported  to  the  court,  excepted  to,  and   in^s.^co!^ 
never  confirmed.     On  the  contrary,  it  was  afterwards  ,,.  ^•.  . 

'^^  Kinnier's 

set  aside  and  wholly  vacated.  The  purchaser  was  adm*x. 
never  let  into  possession,  and  was  never  at  any  time 
entitled  to  such  possession.  By  the  express  terms  of 
the  decree  ordering  the  sale,  the  commissioner,  who 
was  appointed  to  make  it,  was  directed  to  announce 
publicly,  at  the  time  of  sale,  "that  no  sale  under  the 
decree  should  be  valid  until  ratified  by  the  court." 
This  direction  would  seem  to  have  been  unnecessary, 
but  the  commissioner  followed  it,  as  shown  by  his 
report     2  Dan.  Ch.  Prac.  1274, 1281. 

The  instruction,  called  the  eighth,  in  the  bill  of  ex- 
ceptions, was  asked  for  as  an  addition  to  modified 
instruction  No.  2.  It  may  be  doubtful  whether  this 
instruction  might  not  have  been  properly  given,  but  at 
all  events  the  refusal  to  give  it  did  not  and  could  not 
prejudice  the  defendant,  because  it  was  substantially 
covered  by  the  instruction  which  was  substituted  for  it. 

The  propriety  of  the  instructions  given  on  the  mo- 
tion of  the  plaintift''s  counsel  has  been  settled  in  con- 
sidering and  determining  the  questions  arising  upon 
the  defendant's  instructions,  and  need  not  be  further 
noticed.     See  Story  on  Agency,  §§  77,  106, 126, 134. 

It  only  remains  to  consider  the  third  bill  of  excep- 
tions taken  by  the  plaintiff  in  error  to  the  judgment 
of  the  court  overruling  the  motion  for  a  new  trial, 
made  upon  the  ground  that  the  verdict  of  the  jury 
was  contrary  to  the  law  and  the  evidence.  The  bill 
sets  out  the  facts  certified  as  proved  on  the  trial,  and 
those  fiEu^ts  seem  sufficient  to  warrant  the  verdict.    As 

before  stated,  there  was  considerable  conflict  in  the 
Vol.  xxvni— 15 
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1877.  testimony  of  the  two  main  witnesses  touching  mate- 

January  ^                ^                                         ^                                         ^^ 

Term,  rial  fects.    It  was  the  peculiar  province  of  the  jury  to 


deduce  the  facts  involved  in  this  conflict.     They  did 

Ins.  Co!^  ^^5  ^°d  the  judge  who  presided  at  the  trial  concurred 

'''.  ,   with  them  in  their  finding.     The  law  was  applied  by 

adm'x.    the  jury  to  the  facts  under  the  direction  of  the  court, 

in  which  direction,  as  has  already .  been  shown,  there 

was  no  error. 

The  rules  which  govern  applications  for  new  trials, 
based  upon  the  ground  that  the  verdict  of  the  jury  is 
against  law  and  the  evidence,  are  well  settled  by 
numerous  decisions  of  this  court.  They  are  well 
stated  by  Judge  Christian  in  a  late  case.  Blosser 
V.  HarshbergeTy  21  Gratt.  214. 

Upon  the  whole,  I  am  of  opinion  that  there  is  no 
error  in  the  judgment  of  the  corporation  court  for  the 
city  of  Lynchburg,  and  that  the  same  should  be  af- 
firmed with  damages. 

Christian,  Anderson  and  Staples,  Js.,  concurred 
in  the  opinion  of  Burks,  J. 

MoNCURB,  P.,  dissented. 

Judgment  affirmed. 
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Ahdrbws,  Ordway  &  Green  v.  The  Auditor,  ^c. 
The  Auditor  v.  Andrews,  Ordway  &  Green. 

February  i. 

By  agreement  between  the  United  States  government  and  the  owner  of       1877. 
land,  the  government  erects  buildings  on  the  land,  intended  to  be  and      x^^^^ 
actually  used  by  operatives  employed  by  the  government  in  dressing 
stone  to  be  employed  in  the  erection  of  public  buildings  at  Washing- 
ton ;  and  under  the  agreement  the  government  has  the  right  to  remove 
the  buildings — Held  : 

1.  The  buildings  are  personal  property. 

2.  The  buildings  being  the  property  of  th^  United  States,  the  state 

cannot  tax  them  either  as  personal  property  or  as  parcel  of  the 
land  on  which  they  are  built. 

3.  When  buildings  put  up  on  the  land  of  another  are  exempted  by 

law  from  taxation,  they  should  not  be  valued  with  the  land, 
and  the  owner  of  it  is  not  to  be  charged  with  their  value  as 
part  of  his  land  subject  to  taxation.  But  where  such  buildings 
are  not  exempt  from  taxation,  they  should  be  valued  and  the 
tax  charged  to  the  owner  of  the  land. 

One  of  these  cases  was  an  appeal  by  the  anditor  of 
pablic  accounts  of  the  commonwealth  of  Virginia 
from  a  judgment  of  the  circuit  court  of  Chesterfield 
county,  reversing  a  judgment  of  the  county  court, 
upon  the  application  of  Andrews,  Ordway  &  Green, 
to  have  repaid  to  them  taxes  which  had  been  assessed 
upon  the  buildings  located  upon  lands  owned  by  them, 
which  buildings  were  the  property  of  the  TTnited 
States  government,  and  to  have  the  same  exempted 
from  taxation.  The  other  case  was  an  application  to 
the  court  of  appeals  for  a  writ  of  mandamus  to  the 
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1877.     auditor  to  require  him  to  repay  the  said  taxes.     The- 
Term,    caso  is  Stated  by  Judge  Christian  in  his  opinion. 


Ordwar&     ^'  ^'  Christian,  for  the  petitioners. 

Green 

V. 

Audit'r,&c      The  Attomey  Oeneralj  for  the  auditor. 

Auditor 

And^rews  CHRISTIAN,  J.  This  caso  is  before  us  upon  a  writ 
Ordway  &  of  error  to  a  judgment  of  the  circuit  court  of  Chester- 
field county.  The  controversy  arose  out  of  s^  motion 
made  by  Andrews,  Ordway  &  Green  before  the 
county  court  of  Chesterfield  for  redress  against  an 
alleged  erroneous  assessment  of  taxes.  The  county 
court  held  the  assessment  against  them  lawful;  bat 
on  appeal  to  the  circuit  court  the  judgment  of  the 
county  court  was  reversed,  and  the  appellants  were 
relieved  from  the  erroneous  assessment  complained  of; 
and  it  was  to  this  judgment,  reversing  the  judgment 
of  the  county  court,  that  a  writ  of  error  was  awarded 
by  one  of  the  judges  of  this  court. 

The  question  we  have  to  determine  arises  upon  the 
certificate  of  facts  made  by  the  court  below,  which 
certificate  is  as  follows: 


In  the  matters  of  the  motion  of  Andrews,  Ordway 
&  Green  for  redress  against  an  erroneous  assessment^ 
the  court  doth  certify  that  the  following  facts  were 
proven : 

That  R.  S.  Andrews,  Albert  Ordway  and  S.  S. 
Green  owned  a  tract  of  land  lying  opposite  Rocketts, 
Richmond,  in  Manchester  township,  Chesterfield 
county,  Virginia,  containing  twenty«K)ne  and  three 
hundred  and  seventy- nine  thousandths  acres;  that  the 
said  land  and  buildings  thereon  are  assessed  on  the 
land  book  for  1873  at  $29,650,  and  the  whole  thereof 
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charged  to  Andrews,  Ordway  &  Green;  that  the  sum    ^^77. 
included  in  said  assessment  on  account  of  buildings  is    Tenn. 
^27,500;  that  of  the  said  buildings  only  one-sixth  in 
value  belongs  to  Andrews,  Ordway  &  Green;  that  the  ordw£^& 
rest  of  the  buildings,  amounting  in  value  to  five-sixths     ^^^^ 
of  the  whole,  were  erected  by  the  United  States  with  Audit'r,&c 
the  consent  of  Andrews,  Ordway  &  Green,  with  the   Auditor 
understanding  that  the  said  buildings  were  removable  Andrews 
by  the  United  States.    The  said  buildings  were  paid  Ordway  & 
for  entirely  by  the  United  States,  and  are  the  property 
of  the  United  States;  they  are  used  by  the  operatives 
and  employees  of  the  United  States  in  dressing  the 
granite  to  be  used  in  the  erection  of  certain  public 
buildings  in  Washington,  District  of  Columbia,  for 
the  use  and  accommodation  of  the  state,  war  and  navy 
departments  of  the  United  States  government.     That 
the  said  Andrews,  Ordway  &  Green  have  not  received 
and  do  not  receive  any  compensation  in  any  form  for 
the  use  of  their  land  in  the  erection  of  the  said  build- 
ings by  the  United  States;  that  for  the  superintend- 
ence of  the  work  done  in   said  buildings  the  said 
Andrews,  Ordway  &  Green  receive  a  certain  percent- 
age under  contract;  that  the  taxes  assessed  on  the 
said  land  and  all  the  buildings,  which  land  and  build- 
ings are  valued  at  $29,650,  are  as  follows: 


State  tax, 

School  tax,     .... 
County  levy,       .... 
Township  levy. 
Expenses  of  collection, 

Making  a  total,        .        .        .    $308  87 

While  the  amount  involved  in  this  case  is  insignifi- 
<»nt,  the  question  we  have  to  determine  is  of  the 


$148  25 

44  48 

44  48 

59  80 

11  86 
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1877.     gravest  importance,  because  it  involves  the  respective 
Term,     rights  and  powers  of  the  state  and  the  Federal  govern^ 

ment,  with  respect  to  the  highest  prerogative  of  sov- 

Ordwa7&  ©r^ignty — the  power  of  taxation. 
Green        First,  I  have  to  remark  that  it  must  be  taken  upon 

Audit'r,&c  the  certificate  of  facts  in  the  record  as  a  concessum  ia 
Auditor   the  case  that  five-sixths  of  the  buildings  erected  on  the 

Ancb^ews  ^°^^  ^^  Andrews,  Ordway  &  Green  were  the  property 

Ordway  &  of  the  United  States ^  erected  by  that  government  for  a 
legitimate  purpose,  and  under  a  contract  to  be  re- 
moved at  the  pleasure  of  the  government. 

Under  that  contract  they  (the  buildings)  were  not 
the  property  of  the  owner  of  the  soil,  and  were  no 
part  of  the  real  estate. 

It  is  a  principle  firmly  settled  by  numerous  decis- 
ions, that  where  a  building  is  erected  by  one  man, 
upon  the  land  of  another,  by  his  permission,  upon  an 
agreement  or  understanding  that  it  may  be  removed 
at  the  pleasure  of  the  builder,  it  does  not  become  a 
part  of  the  real  estate,  but  continues  to  be  a  personal 
chattel  and  the  property  of  the  person  who  erected  it. 
1  Wash,  on  Real  Prop.  p.  3,  §  4;  Osgood  v.  Howard,  6 
Greenl.  452;  Smith  ^.  v.  Benson  ^.,  1  Hill's  R.  176; 
WUls  V.  Bannister y  4  Mass.  R.  514;  Doty  v.  Grorham^  5 
Pick.  R.  487;  Marcy  v.  Darling,  8  Pick.  R.  283;  Eogers 
V.  Woodbury,  15  Pick.  R.  156;  Wall  v.  Hinds,  4  Gray  R. 
256;  Barnes  v.  Barnes,  6  Vermont  R.  388;  Dulois  v. 
Kelly,  10  Barb.  R.  496,  and  Dame  v.  Dame,  38  New  H. 
R.  429,  and  cases  there  cited,  where  the  whole  subject 
is  elaborately  discussed  and  numerous  decisions  of 
many  states  iti  the  Union  are  collated. 

From  these  decisions  it  is  clear  that  the  mere  fact 
that  these  buildings  were  erected  upon  the  lands  of 
the  defendants  in  error  by  their  permission  did  not 
constitute  them  a  part  of  the  realty,  but  they  were  the 
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peraoDal  property  of  the  United  States  government,  to  J^TT- 
be  removed  at  its  pleasure  under  its  contract  with  the  Tenn. 
defendants  in  error. 

Being,  then,  the  property  of  the  United  States,  is  it  ordw^& 
liable  to  be  taxed  by  the  state?    This  is  the  question    ^^^^^ 
we  have  to  determine.    It  has  been  argued  here  on  Audit*r,&c 
both  sides  with  signal  ability  and  learning.     In  my   Auditor 
view  of  the  case,  however,  much  of  the  learned  and  Andrews 
eloquent  argument  of  the  attorney  general  was  di-  Ordway  & 

_  .  ,  T  .        .        ,  .  Green. 

rected  to  a  question  that  does  not  arise  m  this  case. 
He  treated  the  property  taxed  as  real  estate,  and  pro- 
tested against  the  right  of  the  United  States  to  acquire 
or  control  in  any  manner  any  real  property  within^  the 
jnrisdiction  of  the  state,  except  in  the  mode  pointed 
out  in  the  constitution.  Undoubtedly,  the  jurisdiction 
of  the  state  is  supreme  over  every  inch  of  her  terri- 
tory, except  that  which  is  voluntarily  relinquished  to 
another  sovereignty.  Beyond  all  question,  the  right 
of  eminent  domain  is  in  the  state,  and  not  in  the 
United  States.  The  United  States  can  acquire  owner- 
ship of  the  soil  within  the  territory  of  the  state  only 
with  the  consent  of  the  state. 

But  in  this  case  the  property  taxed  is  not  land  but 
personal  property;  and  questions  as  to  eminent  domain 
and  exclusive  jurisdiction  need  not  be  considered. 

The  single  question  is  whether  this  personal  pro- 
perty acquired  by  the  United  States  for  the  purposes 
set  forth  in  the  certificate  of  facts,  is  a  proper  subject 
of  taxation  by  the  state.  It  is  certified  as  part  of  the 
facts  proved  in  the  court  below,  that  "the  said  build- 
ings were  paid  for  entirely  by  the  United  States  and 
are  the  property  of  the  United  States,  and  are  used  by 
the  operatives  and  employees  of  the  United  States  in 
dressing  granite  to  be  used  in  the  erection  of  certain 
public  buildings  in  Washington  for  the  use  and  ac- 
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1877.     commodation  of  the  state,  war  and  navy  departments 

Term,    of  the  United  States  government."   Can  such  property 

used  for  such  purposes  be  a  legitimate  subject  of  state 

Andrews,   ,         .. 

Ordway  &  taxation. 
Green        Taxation  is  an  incident  of  sovereignty,  and  is  co- 

Audit'r,&c  extensive  with  that  to  which  it  is  an  incident.     All 
Auditor    subjects  over  which  the  sovereign  power  of  the  state 

Andrews  ®^*®^^®  ^^^  objects  of  taxation;  but  those  over  which 

Ordway  &  it  does  uot  extend  are  upon  the  soundest  principles, 
exempt  from  taxation.  This  proposition  may  almost 
be  pronounced  self-evident. 

In  our  complex  system  of  government  the  power  of 
taxation  is  concurrent  in  the  state  and  fed eraF  govern- 
ments. These  two  governments  operate  on  the  same 
people  and  over  the  same  territory.  The  powers  of 
sovereignty  are  divided  between  the  government  of 
the  Union  and  those  of  the  states;  and  although  both 
exist  within  the  same  territorial  limits  they  are 
separate  and  distinct  sovereignties,  acting  separately 
and  independent  of  each  other  within  their  respec- 
tive spheres.  Each  within  its  appropriate  sphere  is 
supreme.  They  are  each  sovereign  with  respect  to 
the  objects  committed  to  it,  but  neither  sovereign  with 
respect  to  the  objects  committed  to  the  other.  It  is 
true  the  government  of  the  United  States  is  one  of 
limited  and  carefully  guarded  powers.  It  must  be 
now  taken  as  an  established  rule  of  construction  of 
the  constitution  of  the  United  States,  that  the  sove- 
reign powers  vested  in  the  state  governments  by  their 
respective  constitutions  remained  unaltered  and  unim- 
paired except  so  far  as  they  were  granted  to  the 
government  of  the  United  States.  That  the  intention 
of  the  framers  of  the  constitution  in  this  respect 
might  not  be  misunderstood,  this  rule  of  interpreta- 
tion was  expressly  declared  in  the  tenth  article  of  the 
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amend menis:    "The    powers    not    delegated  to  the  ^'877- 

^  °  January 

United  States  are  reserved  to  the  states  respectively  Term. 


or  to  the  people."  

The  government  of  the  United  States  therefore  can  0rdJa7& 
claim  no  powers  which  are  not  granted  to  it  by  the    ^^^^^ 
constitntion,  and  the  powers  actually  granted  must  be  Audit'r,&c 
80ch  as  are  expressly  given,  or  given  by  necessary  im-   Auditor 
plication.     But  while  a  government  of  limited  powers,  ^„/j.gws 
yet  within  the  sphere  of  its  granted  powers,  and  in  the  Ordway  & 
exercise  of  all  these  means,  and  the  employment  of 
all  those  agencies  and  instrumentalities  ^'necessary 
and  proper  for  carrying  into  execution"  its  granted 
powers,  the  government  of   the  United  States  is  as 
SQpreme  and  independent  as  the  states  which  created 
it    McOuUoch  V.  State  of  Maryland,  4  Wheat.  R.  316; 
Osbom  V.  U.  S.  Bank,  9  Wheat.  R.  738 ;   Weston  v.  Oity 
of  Charleston,  2  Pet  R.  449;  Bank  of  Commerce  v. 
New  York  City,  2  Black  U.  S.  R.  620;  Bank  Tax  Case, 
2  Wall.  U.  S.  R.  200;  Kent's  Com.  445-431,  (marg.) 

Let  us  now  apply  these  principles  to  the  case  before 
U8.  The  property  proposed  to  be  taxed  is  owned  by 
the  United  States  government,  and  used  by  that 
government  in  preparing  granite  for  the  erection  of  a 
grand  public  building  in  the  city  of  Washington  for 
the  accommodation  of  the  navy,  war  and  state  depart- 
ments. The  property  thus  owned  and  used  is  not  the 
property  of  a  contractor  of  that  government,  but  of  the 
goTernment  itself,  and  is  used  by  its  employees  and 
agents. 

Now  the  power  to  "erect  needful  public  buildings" 
is  one  of  the  powers  expressly  granted  in  the  constitu- 
tion, and  even  if  it  had  not  been  expressly  granted, 
it  would  have  been  conferred  by  necessary  implica- 
tion; for  the  very  establishment  of  the  government 

carried  with  it  the  necessity  of  the  power  to  erect 
Vol.  xxvin — 16 
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'877-  public  buildinee  in  which  to  carry  on  its  ffreat  and 

January  ^     ^  °  jo 

Term,  varied  affairs  in  its  different  departments. 


The  power  to  "  erect  needful  buildings"  necessarily 

Ordwa7&  C8,rries  with  it  the  power  to  use  the  proper  means  to 

Green     erect  such  buildings.     This  cannot  be  done  without 

Audit*r,&c  materials,  without  tools,  without  machinery,  without 

Auditor    engineering  often.    Expensive  and  elaborate  buildings 

Andrews   ^^'^'^^^  ^^  spoken  iuto  existence  or  raised  by  magic. 

Ordway  &  Property  in  varied  forms  must  be  employed  in  pro- 
Green.      ,  ...  ..  1  i/» 

vidmg  material,  m  dressing  it  mto  shape  and  form,  in 

transporting  it  and  placing  it  in  its  appropriate  place. 
And  all  this  must  be  done  often,  and  generally  within 
the  territorial  limits  of  the  states. 

Suppose  the  necessary  materials  cannot  be  obtained 
within  the  ten  square  miles  comprising  the  district  of 
Columbia,  or  from  any  other  real  estate  over  which 
the  United  States  holds  exclusive  jurisdiction  and 
ownership.  What  then?  May  not  the  government 
acquire  by  purchase  the  necessarv  materials  in  one  of 
the  states;  and  if  so  acquired,  may  it  not,  must  it  not, 
have  the  right  without  hindrance  or  restriction  to 
prepare  those  materials  by  the  use  of  all  the  ma- 
chinery and  all  the  appliances  necessary  to  that  end  ? 
If  temporary  buildings  are  necessary,  may  it  not  pat 
up  such  buildings  under  contract  with  the  owner  of 
the  soil  ?  If  engines  and  machinery  and  teams  and 
wagons  and  other  appliances  and  property  are  neces- 
sary, can  this  property  be  taxed  when  used  for  this 
legitimate  purpose?  I  think  not.  The  power  to  tax 
carries  with  it  the  power  to  destroy.  If  the  right  to 
impose  the  tax  exists  at  all,  it  is  a  right  which  in  its 
nature  acknowledges  no  limits.  It  may  be  carried  to 
any  extent  within  the  jurisdiction  of  the  state  or  cor- 
poration which  imposes  it,  which  the  mere  will  of 
such  state  or  corporation  may  prescribe.     The  conse- 
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qaence  would  be,  that  the  states  might  deprive  the    ^^77- 
general  government  of  the  exercise  of  powers  essen-    Term. 


tial  to  its  very  existence.  

Can  anything  be  more  dangerous  or  more  injurious  ordwa7& 
than  the  admission  of  a  principle  which  authorizes  ^^^^^ 
every  state  and  every  corporation  in  the  Union  which  Audit'r,&c 
possesses  the  right  of  taxation,  to  burthen  at  their  dis-  Auditor 
cretion  the  exercise  of  the  granted  powers  of  the  gen-  ^^^j^'^^g 
eral  government,  or  those  which  are  necessary  and  Ordway  & 
proper  to  carry  such  granted  powers  into  execution. 
Within  this  domain  the  supremacy  of  that  govern- 
ment cannot  be  questioned;  and  in  the  exercise  of  its 
legitimate  powers,  it  must  be  left  free  and  unembar- 
rassed by  any  conflicting  authority.  The  power  of  a 
state  cannot  rightfully  be  so  exercised  as  to  impede  or 
obstruct  the  free  course  of  those  measures  which  the 
government  of  the  United  States  may  rightfully  adopt. 
In  McCuUoch  v.  The  State  of  Maryland  (supra)^  this 
question  was  discussed  in  all  its  relations  by  the  most 
distinguished  counsel  of  that  day  of  great  men;  Daniel 
Webster,  William  Pinckney,  Wm.  Wirt,  Luther  Mar- 
tin and  Walter  Jones  being  among  the  counsel  who 
argued  the  case.  Chief  Justice  Marshall  delivered 
the  opinion  of  the  court.  That  opinion  stands  to-day, 
as  it  will  stand  for  all  time,  as  a  monument  to  his 
wisdom  and  learning,  and  among  the  great  emana- 
tions of  that  luminous  intellect  which  made  clear  and 
certain  every  question  which  it  took  in  its  grasp.  The 
principles  established  by  that  opinion  have  been  recog- 
nized and  followed  ever  since.  I  give  his  own  inter- 
pretation of  that  opinion,  given  ten  years  afterwards, 
to  show  its  application  to  the  case  before  us.  In 
Wtsim  V.  The  City  Omncil  of  Charleston,  2  Pet.  R. 
449,  467,  he  says,  referring  to  the  case  of  McCuUoch 
V.  Siak  of  Maryland,  "It  was  discussed  at  the  bar  in 
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^^^77-  all  its  relations,  and  examined  by  the  court  with  its 

January  •' 

Term,  utmost  attention.    We  will  not  repeat  the  reasoning 


that  conducted  us  to  the  conclusion  thus  formed;  but 

Ordw^&  that  conclusion  was,  that  all  subjects  over  which  the 
Green     sovereign  power  of  the  state  extends  are  objects  of 
Audit'r,&c  taxation;  but  those  over  which  it  does  not  extend  are. 
Auditor    upou  the  souudest  principles,  exempt  from  taxation. 
Andrews   "^^^  sovereignty  of  a  state  extends  to  everything  which 
Ordway  &  exists  by  its  own  authority  or  is  introduced  by  its  per- 
mission;   but  NOT   to  those  nieans  which  are  employed 
to  carry  into  execution  powers  conferred  by  the  people 
of  the  United  States.     The  attempt  to  use  the  power  of  tax- 
ation  on  the  means  employed  by  the  government  of  the  Union 
in  pursuance  of  the  constitution  is  itself  an  abuse^  because  it 
is  the  usurpation  of  a  power  which  the  people  of  a  single 
state  cannot  give.     The  states  have  no  power,  by  taxa- 
tion or  otherwise,  to  retard,  impede,  burthen,  or  in 
any   manner  control  the  operation   of  constitutional 
laws  to  carry  into  execution  the  powers  vested  in  the 
general  government." 

The  case  before  us  siaems  to  me  to  come  within  the 
letter  and  spirit  of  the  principles  here  announc*ed. 

Property  is  certainly  one  of  the  means,  or  agencies, 
or  instrumentalities,  or  whatever  you  may  call  it,  "ne- 
cessary to  carry  into  execution  "  the  powers  expressly 
granted  in  the  constitution,  to  erect  "all  needful  build- 
ings." The  government  of  the  United  States  must  of 
necessity  hold  property  within  the  states  as  a  means  of 
exercising  its  high  and  important  functions.  And  if 
this  property  can  be  taxed  by  the  state,  it  may  be 
taxed  out  of  existence;  and  thus  the  general  govern- 
ment may  be  "retarded,  impeded  and  burthened"  in 
its  operations  to  such  an  extent  that  its  most  import- 
ant functions  may  be  impaired  and  its  very  existence 
threatened. 
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I  have  already  said  that  the  principles  settled  in    _^^77- 

•'  sr  sr  January 

MeCuHough  v.  State  of  Maryland  have  never  been  de-    Term. 

parted  from,  but  acted  upon  by  the  supreme  court  of 

the  United  •  States  for  more  than  half  a  century,  from  ordwa^  & 
1819  down  to  the  present  day.     In  several  recent  de-     ^^^^^ 
cisions  the  same  doctrines  have  been  reaffirmed.     See  Audit'r,&c 
Bank  of  Commerce  v.  New  York  Qty,  2  Black's  R.  620;   Auditor 
Bank  Tax  Case,  2  Wall.  U.  8.  R.  200.  Andrews, 

In  these  cases  it  was  held  that  that  portion  of  its  Ordway  & 
capital  which  a  bank  has  invested  in  the  stocks,  bonds 
or  other  securities  of  the  United  States,  is  not  liable 
to  t^ation  by  a  state.  This  is  upon  the  principle  that 
these  stocks  and  bonds  and  other  securities  are  the 
prcfperty  of  the  United  States,  used  as  a  "means  of 
carrying  into  execution  its  granted  powers" — neces- 
sary and  proper  to  carry  into  effect  the  great  fiscal 
Qperations  of  the  general  government.  My  mind  can 
comprehend  no  distinction  between  an  exemption  of 
such  property  as  this,  and  an  exemption  of  the  pro- 
perty proposed  to  be  taxed  in  this  case.  If  the  power 
to  establish  National  Banks  is  within  the  granted 
powers  enumerated  in  the  constitution,  certainly  the 
power  "to  erect  all  needful  buildings"  is  beyond  all 
question  among  the  granted  powers  in  express  terms; 
and  if  the  property  used  in  the  one  case  is  exempt 
irorn  taxation,  that  used  in  the  other  must  be  also. 

The  establishment  and  enforcement  of  the  principles 
declared  by  Chief  Justice  Marshall  in  the  cases  above 
referred  to,  are  absolutely  necessary  to  the  harmonious 
and  efficient  operations  of  both  the  national  and  state 
governments.  They  apply  to  both  and  must  govern 
both  with  equal  force.  If  the  state  government  may 
tax  the  property,  the  means,  the  appliances,  the  agen- 
cies and  instrumentalities  used  in  carrying  on  its  mani- 
fold and  varied  operations  within  that  sphere  in  which 
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1877-    it  is  supreme^  why  may  not  the  national  government 
Term,    tax  the  property,  the  agencies  and  instrumentalities 


used  by  the  state  government  in  carrying  on  its  opera- 

Ordway  &  tious  within  that  sphere  within  which  it  is  supreme. 

V.  If  such  usurpation  of  authority  can  be  exercised  by 

Audit'r,&c  Qj^Q^  ^jjy  jjjj^y  j|.  jjQ|.  jjg  exercised  by  the  other  ?    In 

Auditor   both  it  would  be  a  usurpation  and  abuse  of  authority. 

And^'riws.  In  The  Collector  v.  Bay,  11  Wall.  U.  8.  R.  113, 127, 
^Green  ^  ^^'  J^^^tice  Nelson  delivering  the  opinion  of  the  court, 
uses  the  following  forcible  and  apt  words,  which  very 
fitly  apply  to  the  point  we  are  now  considering.  It 
was  a  case  where  a  United  States  collector  sought  to 
impose  a  tax  upon  the  salary  of  a  judicial  officer  of  a 
state.  In  discussing  the  question  as  to  the  power  of 
the  Federal  government  to  impose  such  a  tax,  he  saya: 
*'And  if  the  means  and  instrumentalities  employed  by 
that  government  (the  U.  S.  gov't)  to  carry  into  opera- 
tion the  powers  granted  to  it,  are  necessarily  exempt 
from  taxation  by  the  states,  why  are  not  those  of  the 
states  depending  upon  their  reserved  powers  for  like 
reasons  equally  exempt  from  Federal  taxation.  Their 
unimpaired  existence  in  the  one  case  is  as  essential  as  in 
the  other.  It  is  admitted  that  there  is  no  express  pro- 
vision in  the  constitution  that  prohibits  the  general 
government  from  taxing  the  means  and  instrumentali- 
ties of  the  states;  nor  is  there  any  prohibiting  the 
states  from  taxing  the  means  and  instrumei^talities  of 
that  government.  In  both  cases  the  exemption  rests 
upon  necessary  implication,  and  is  upheld  by  the  great 
law  of  self-preservation ;  as  any  government  whose 
means  employed  in  conducting  its  operations,  if  sub- 
ject to  the  control  of  another  and  distinct  government, 
can  exist  only  at  the  mercy  of  that  government.  Of 
what  avail  are  these  means,  if  another  power  may 
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tax  them  at  discretion?"    See  also  Dobbins  v.  Gommis-   ^"877. 

January 

mners  of  Erie,  16  Pet  R.  486.  Term. 


I  think  the  true  principle  sustained  by  the  highest 

aothority,  by  the  constitution  itself  and  by  its  most  oiSwa7& 
eminent  expounders,  is  that  herein  before  declared,  to    ^^®^ 
wit,  that  each  government  is,  within  .its  appropriate  Audit'r,&c 
sphere,  supreme.    Each  is  sovereign  with  respect  to  Auditor 
the  objects  committed  to  it.    Neither  is  sovereign  with  ^^l^^ 
respect  to  the  objects  committed  to  the  other.  Ordway  & 

If  this  cardinal  principle  of  the  constitution  be  con- 
stantly kept  in  view  and  steadily  upheld,  the  two 
governments,  state  and  federal,  will  move,  each  in  its 
own  orbit  of  governmental  operations,  without  col- 
lision and  without  conflict  of  authority.  Each  being 
separate  and  independent,  neither  interfering  with  the 
other  within  the  domain  of  its  exclusive  sovereignty, 
the  operations  of  each  left  free  and  unembarrassed 
from  restrictions  imposed  by  the  other,  the  whole 
complex  system  will  move  in  harmony  and  peaceful 
conjunction,  dispensing  to  all  the  blessings  of  free 
government  and  constitutional  liberty. 

There  is  but  one  other  point  I  deem  necessary  to 
notice.  It  was  insisted  by  the  learned  attorney  gene- 
ral, that  under  our  system  for  the  assessment  and  col- 
lection of  taxes  prescribed  by  the  statute,  the  assessor 
is  directed  to  value  "  the  land  with  the  improvements 
thereon ;"  and  that  the  state  will  look  to  the  value  of 
the  land  only  for  taxes  upon  the  value  of  both  land 
and  improvements.  That  in  providing  for  the  public 
revenues,  the  state  cannot  take  notice  of  the  private 
contracts  of  parties  which  fixes  the  title  of  the  land  in 
one  person  and  the  buildings  erected  thereon  in  an- 
other, but  that  the  owner  of  the  land  must,  for  the 
purposes  of  taxation,  be  regarded  as  the  owner  of 
the  buildings  also.    This  view^  in  its  general  applica- 
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,'877-  tion   is  certainly   correct      Undoubtedly  where    the 

January  *'  *' 

Term,  buildiogs  erected  on  the  land  art  themselves  the  subject 


of  taxation^  the  state  will  take  no  notice  of  private  con- 

Ordway^&  tracts  which  sever  the  ownership  of  the  land  from 
Green     ^jj^^  ^f  ^jj^  buildings;  and  will  hold  the  owner  of  the 
Audit'r,&c  land  responsible  for  the  taxes  on  both.     But  suppose 
Auditor    the  buildiugs  are  exempt  from  taxation^ — how  then? 
Andrews   Supposc  a  church  or  parsonage,  or  other  building  used 
Ordway  &  for  charitable  purposes,  is  erected  ou  land  with  the 
permission  of  the  owner,  he  retaining  the  title  to  the 
soil  on  which  it  stands;  can  the  owner  of  the  land  be 
taxed  for  the  value  of  such  buildings?  .  Certainly  not. 
If  authority  is  wanting  for  so  self-evident  a  proposi- 
tion, I  refer  to  the  cases  cited  by  the  learned  counsel 
for  the   defendants  in   error.     Parker  v.  Redfieldy  10 
Conn.  R.  490;  Lefevre  v.  Mayor  ^c.  ofJ)etroity  2  Mich. 
R.  586;  which  are  express  authorities  on  this  point 
But  it  is  said  that  churches  and  like  buildings  are  ex- 
empt from  taxation  by  express  statute.     So  they  are. 
And    the  buildings  erected    by   the  United    States, 
owned  by  that  government,  and  used  for  the  lawful 
purpose  of  carrying  into  execution  its  granted  powers, 
are  also  exempt  from  taxation — not  by  express  statute  it 
is  true,  but  by  laws  as  potent  and  obligatory  as  if  they 
were  written  on  the  statute  books  of  every  state  in  the 
Union. 

But  it  is  said  it  is  inconvenient  to  the  state  govern- 
ment to  make  separate  assessments  of  the  lands  from 
the  improvements,  and  that  the  .assessor  cannot  be 
expected  to  determine  complicated  questions  arising 
between  such  separate  ownership. 

If  the  argument  ab  inconvenienti  can  be  used  in  a 
case  affecting  such  great  rights  it  has  n6  force  here. 
Separate  assessments  are  often  made,  and  required  to 
be  made,  by  the  statute.     When  one  party  owns  the 
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sorfiace,  and  another  party  the  minerals  beneath  the  ,^^77- 

*        "  January 

BurfiEice,  the  assessment  is  made  separately.     So  in  Term. 


some  cases  where  machinery  is  used  for  certain  kinds 

of  manufactures,  the  machinery  and  buildings  are  0rdwa7& 
assessed  to  one  owner,  and  the  land  on  which  it  is    ^^^^ 

'  V. 

erected  to  another.     Code,  ch.  33,  §  30,  43.     Compli-  Audit'r,&c 
cated  questions  of  title,  or  rights  arising  under  con-  Auditor 
tracts  of  the  parties,  are  not  left  to  the  determination  j^^^^^ 
of  the  assessor.     Any  party  may  apply  in  any  case  to  Ordway  & 

Green. 

the  county  court  to  correct  an  erroneous  assessment. 
That  is  the  tribunal,  and  not  the  assessor,  which  is  to 
determine  all  such  questions. 

Upon  the  whole,  I  am  of  opinion  that  the  buildings 
upon  which  the  tax  is  imposed  in  this  case,  being  the 
property  of  the  United  States  employed  and  used  to 
carry  into  execution  granted  powers  under  the  consti- 
tution of  the  United  States,  is  not  subject  to  taxation 
by  the  state.  I  am  therefore  for  confirming  the  judg- 
ment of  the  circuit  court  of  Chesterfield,  and  for 
awarding  a  peremptory  mandamus^  requiring  the  audi- 
tor of  public  accounts  to  refund  to  the  plaintiflfe  the 
amount  of  taxes  erroneously  assessed  and  paid  by 
them. 

Staplbs  and  Burks,  Js.,  concurred  in  the  opinion  of 
Ckristiany  J. 

MoNCURE,  P.,  and  Anderson,  J.,  dissented. 

Judgment  of  the  circuit  court  affirmed  and  pbr- 
bmptort  mandamus  issued. 


Vol.  xxvni — 17 
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KoYALL  V.  Thomas. 

February  i. 

1877.      Under  the  constitution  and  statute  of  Virginia,  a  party  who  has  aided  and 

January  assisted  in  a  duel  fought  with  deadly  weapons  may  be  removed  from 

office  by  a  proceeding  by  ^0  warranto^  or,  if  that  writ  be  not  in  use, 

by  information  in  the  nature  of  a  quo  warranto,  though  he  has  not 

beenconvicted  of  the  offence  in  any  criminal  prosecution  against  him. 

This  was  a  writ  of  quo  warranto  sued  out  by  George 
W.  Thomas,  the  attorney  for  the  commonwealth  of 
Henrico  county,  against  William  L.  Royall,  to  shew 
why  he  should  not  be  removed  from  the  office  of  no- 
tary public  in  said  county  by  reason  of  his  having 
been  aiding  and  assisting  in  fighting  a  duel.  Royall 
in  his  answer,  without  denying  that  he  had  been  bo 
engaged  in  a  duel,  placed  his  defence  to  the  suit  on 
the  ground,  that  he  had  not  been  convicted  by  any 
criminal  proceeding  against  him  of  having  been  aid- 
ing and  assisting  in  fighting  a  duel.  To  this*  defence 
the  attorney  for  the  commonwealth  demurred;  and 
the  court  sustained  the  demurrer  and  rendered  a  judg- 
ment of  amotion  from  office  against  him.  Royall 
thereupon  applied  to  this  court  for  a  writ  of  error; 
which  was  awarded. 

Royalty  for  the  appellant. 

The  Attorney  General^  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 
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The  commonwealth's  attorney  for  the  county  of   ^^77. 
Henrico  sued  out  a  writ  of  quo  warranto  against  Wil-    Term. 


liam  L.  Royall,  alleging  that  the  latter  was  disquali- : 

fied  to  hold  office  under  the  government  of  Virginia  ^  ^^^ 
by  reason  of  his  having  been  engaged  as  a  second  in  a  Thomas. 
duel  fought  in  that  county  in  the  year  1873.  The  de- 
fendant did  not  in  express  terms  deny  the  charge;  but 
be  averred  that  he  had  never. been  convicted  of  being 
engaged  in  a  duel.  To  this  answer  the  commonwealth 
demurred;  and  the  demurrer  was  sustained  by  the 
circuit  court  The  defendant  not  desiring  to  put  in 
any  further  answer,  judgment  was  rendered  against 
him  of  amotion  from  his  office.  To  that  judgment  he 
obtained  a  writ  of  error  from  one  of  the  judges  of 
this  court.  The  ground  taken  by  the  defendant  is, 
that  the  provision  in  the  Virginia  constitution  upon 
the  subject  of  dueling  is  not  self-executing,  and  that  a 
conviction  founded  upon  indictment  and  trial,  accord- 
ing to  the  forms  of  the  criminal  law,  is  necessary  be- 
fore the  disqualification  for  office  attaches  under  the 
government  of  the  state. 

The  principal  authority  relied  on  in  support  of  this 
position  is  the  case  of  the  Commonwealth  v.  Jones^  de- 
cided by  the  supreipe  court  of  Kentucky,  and  reported 
in  14  Am.  Law  Reg.,  N.  S.,  374,  and  also  in  10  Bush 
725. 

It  was  there  held  that  the  clause  in  the  Kentucky 
constitution  imposing  the  disqualification  for  office  for 
die  offence  of  dueling  is  not  self-executing,  except  so 
&r  as  it  prevents  those  who  cannot  or  will  not  take 
the  requisite  oath  from  entering  upon  office.  A  citi- 
zen willing,  however,  to  take  such  oath  cannot  be 
proceeded  against  for  usurpation  of  such  office  until 
he  has  been  first  indicted,  tried  and  convicted  of  the 
disqualifying  offence.     This  case  seems  4o  be  a  strong 
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,^^77.     authority  for  the  defendant;  but  it  will  be  found  on 

January 

Term,    examination,  that  much  of  the  reasoning  of  the  court 
turns  upon  the  peculiar  phraseology  of  the  Kentucky 

^^y^^  constitution,  in  which  it  is  declared  that  the  offender 
Thomas,  "ghall  be  deprived  of  the  right  to  hold  any  office,  post 
or  trust  under  the  authority  of  the  state.  The  court 
agreed,  that  if  instead  of  the  words  ^' shall  be  de- 
prived," the  phrase  "shall  not  be  eligible"  had  been 
used,  some  of  the  difficulties  attending  the  argument 
to  show  the  provision  is  self-executing  would  have 
been  obviated." 

In  the  case  of  Cochran  v.  Jones^  involving  the  same 
question,  "the  board,  for  the  determination  of  con- 
tested elections"  arrived  at  a  very  different  conclu- 
sion upon  the  same  clause  of  the  Kentucky  constitu- 
tion, holding  that  the  political  disability  resulted  from 
the  commission  of  the  offence,  and  is  in  nowise  de- 
pendent upon  a  previous  criminal  conviction.  This 
board  consists  of  the  governor  of  the  state,  the  secre- 
tary of  the  state,  the  attorney  general,  the  state  treasu- 
rer, and  the  auditor  general.  See  14  Am.  L.  Reg.,  N. 
S.,  page  222.  In  the  previous  case  of  Morgan  v. 
Vance^  4  Bush  330,  the  supreme  court  of  that  state 
held,  that  "so  far  as  the  constitut^ion  prescribes  dis- 
qualification upon  acts  and  not  upon  judgment  of 
conviction,  the  constitution,  as  the  supreme  law  of 
the  land,  executes  itself  without  any  extraneous  aid 
by  way  of  legislation;  nor  can  its  requirements  be 
defeated."  It  will  thus  be  seen  that  even  in  Ken- 
tucky there  is  such  conflict  of  opinion  in  respect  to 
the  true  interpretation  of  the  constitutional  provision 
in  question  as  deprives  the  decision  relied  on  by  the 
defendant  of  the  weight  of  being  considered  even  per- 
suasive authority. 

The  provision  in  the  Virginia  constitution  is  as  fol- 
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lows :  "No  person  who,  while  a  citizen  of  this  state,  has    J^^77. 
Bince  the  adoption  of  this  constitution  fought  a  duel    Term. 

with  a  deadly  weapon,  sent  or  accepted  a  challenge  to  — 

fight  a  duel  with  a  deadly  weapon,  either  within  or  be-  *^ 
yond  the  boundaries  of  this  state,  or  knowingly  con-  Tho^nas. 
veyed  a  challenge,  or  aided  or  assisted  in  any  manner 
in  fighting  a  duel,  shall  be  allowed  to  vote  or  hold  any 
office  of  honor,  profit,  or  trust,  under  this  constitu- 
tion." It  has  been  made  a  question  whether  this  pro- 
vision is  prospective  in  its  operation.  There  is,  how- 
ever, no  solid  ground  for  controversy  on  this  point. 
The  words  might  perhaps  have  been  more  aptly  chosen, 
but  they  clearly  mean  to  declare,  that  any  person  who 
after  the  adoption  of  the  constitution  engaged  in  a 
duel  as  principal  or  second,  should  be  subject  to  the 
disability  in  that  section  mentioned.  However  this 
may  be,  the  legislature  at  its  session  of  1869  '70  passed 
an  act  carrying  out  the  provision  of  the  constitution, 
substantially  reenacting  that  provision,  giving  it  a  pros- 
pective operation,  and  emphatically  declaring  that  no 
person  ofiending  against  the  act  "  shall  be  capable  of 
being  elected,  or  appointed  to,  or  of  holding  any  office 
of  honor  or  profit  under  the  commonwealth."  It  will 
be  perceived  that  the  language,  both  of  our  constitu- 
tion and  of  our  statutes  is  very  difierent  from  that  of 
the  Kentucky  constitution.  In  our  case,  if  the  consti- 
tutional provision  required  any  aid  from  extraneous 
legislation,  it  has  been  given  by  the  statute  already 
cited.  It  is  also  perfectly  apparent  that  the  framers  of 
the  constitution,  and  of  the  statute,  designed  that  the 
disability  to  hold  office  should  attach  upon  the  com- 
mission of  the  ofience,  and  not  upon  judgment  of 
conviction.  In  the  clause  next  preceding  the  one  al- 
ready quoted,  the  constitution  in  enumerating  the  per- 
sons disqualified  by  reason  of  certain  ofiisnces,  specifies 
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1877.     "persons  convicted  of  bribery  in  any  election,  embez* 
Tenn.    zlcmcnt  of  public  funds,  treason  or  felony."    It  is  alpo 

provided  elsewhere  that  persons  convicted  of  peijury 

^^       or  subornation  of  perjury,  shall  be  incapable  of  hold- 
Thomas,  iug  oflSce. 

In  the  class  of  infamous  and  degrading  offences,  it 
would  seem  a  conviction  is  required  as  a  prerequisite 
to  the  political  disability.  But  with  respect  to  the 
violation  of  the  anti-dueling  law,  and  other  laws 
which  are  not  supposed  to  involve  so  great  a  degree  of 
moral  turpitude,  a  different  rule  is  established.  If  in 
this  latter  class  of  offences  it  had  been  the  purpose  to 
prescribe  a  conviction  as  the  test  of  disqualification,  it 
would  have  been  easy  to  do  so  by  a  single  change  in 
the  form  of  the  expression.  If  we  recur  to  the  statute 
of  1810,  and  to  the  subsequent  laws  on  the  subject  of 
dueling,  and  if  we  compare  these  enactments  with 
other  statutes  prescribing  a  conviction  as  a  test  of  dis- 
qualification, the  conclusion  is  inevitable  that  the  pur- 
pose was  not  to  require  a  conviction  as  a  test  of  dis- 
qualification in  cases  of  dueling;  but  to  leave  it  as  a 
question  of  eligibility  to  the  tribunals  clothed  with 
authority  to  decide  contested  elections  or  to  try  titles 
to  offices. 

This  design  of  the  framers  of  our  law  is  founded 
upon  the  most  satisfactory  reasons,  and  upon  consider- 
ations of  the  soundest  public  policy.  As  was  said  by 
Judge  Baldwin  in  Moseley  v.'  Moss^  6  Gratt.  634,  539, 
"Dueling  received  no  indulgence  whatever  from  the 
common  law,  which  treated  its  conventionals  and  its 
chivalry  as  solemn  mockeries,  and  its  violence  and 
bloodshed  as  the  results  of  deliberate  malice.  Bat 
these  denunciations  were  resisted  by  long  cherished 
prejudices  of  society,  which  appealed  with  dreadfnl 
success  to  some  of  the  strongest  principles  of  humaa 
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condQct — the  pride  of  character,  the  fear  of  humilia-  ,'^77- 

•^  '  January 

tioD,  and  the  love  of  distinction/'  Term. 


It  is  said  by  a  learned  author,  that  in  the  reign  of 
George  the  Third  about  one  hundred  and  seventy  duels  ^^ 
were  fought,  of  which  not  less  than  seventy  resulted  Gliomas. 
fotally,  but  in  no  instance  was  a  conviction  ever  ob- 
tained when  the  duel  was  fairly  fought  according  to 
the  terms  of  the  code  of  honor.  The  British  parli- 
ament passed  the  most  stringent  lawrfon  the  subject 
in  aid  of  the  common  law;  but  they  were  wholly  inef- 
fectual to  arrest  the  practice,  or  even  to  moderate  its 
excesses.  The  defect  was  not  in  the  laws,  but  in  the 
tribunals  to  administer  them.  A  writer  of  great  dis- 
tinction (Mr.  Starkie),  in  a  report  made  to  parliament 
on  this  subject,  said:  "Experience  leads  to  the  con- 
cloBion  that  the  practice  of  dueling  is  not  controllable 
by  merely  penal  laws."  Universal  observation  con- 
firms the  truth  of  this  statement. 

Notwithstanding  the  severity  of  the  criminal  law, 
the  juries  were  determined  to  acquit,  and  their  ver- 
dicts were  winked  at  by  the  judges,  and  received  with 
acclamations  by  a  sympathizing  public.  It  is  recorded 
of  a  trial  which  occurred  in  1792  in  England,  the 
learned  judge  went  so  far  as  to  tell  the  jury,  that  al- 
though an  acquittal  might  trench  upon  the  rigid  rules 
of  law,  yet  the  verdict  would  be  lovely  in  the  sight  of 
God.  Such  was  the  state  of  public  sentiment  and  ad- 
ministration of  criminal  law  in  England.  Deriving 
cor  customs,  laws,  literature  and  fashions  from  that 
country,  it  was  natural  we  should  imitate  them  in  a 
practice  which,  according  to  prevalent  opinion,  encour- 
aged forbearance,  generosity  of  sentiinent,  and  manli- 
ness of  conduct  in  society. 

The  long  series  of  our  judicial  annals  in  Virginia 
show  but  few  cases,  if  any,  of  conviction  of  either  prin- 
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^877-  cipal  or  seconds,  especially  where  death  ensued.  Uni- 
Terin.     versal  experience  has  demonstrated  the  truth  of  the 

observation  that  the  practice  of  dueling  could  not  be 

^y^  restrained  by  penal  laws.  Fully  comprehending  the 
Thomas,  difficulties  of  the  situation,  the  legislature  of  1810 
addressed  itself  to  the  subject  The  preamble  to  the 
act  then  passed  (the  very  first  ever  enacted  in  the 
state)  commences:  "  Whereas  experience  has  evinced 
that  the  existihg  remedy  for  the  suppression  of  the 
barbarous  custom  of  dueling  is  inadequate  to  the  pur- 
pose, and  the  progress  and  consequences  of  the  evil 
have  become  so  destructive  as  to  require  an  effort  on 
the  part  of  the  legislature  to  arrest  a  vice,  the  result  of 
ignorance  and  barbarism,  justified  neither  by  the  pre- 
cepts of  morality  nor  by  the  dictates  of  reason;  for 
remedy  whereof,  be  it  enacted:"  The  first  section 
then  announces  the  penalty  of  death  by  hanging  upon 
all  who  engage  in  a  duel  resulting  in  death,  principals, 
seconds,  aiders  and  abettors.    ' 

The  second  section  imposes  the  disability  to  hold 
office  upon  any  person  sending  or  accepting  a  chal- 
lenge, whatever  be  the  result  of  the  duel. 

And  the  third  section  prescribes  the  expurgatory  or 
test  oath  to  be  taken  by  any  person  elected  or  ap- 
pointed to  any  office  or  post  under  the  government  of 
Virginia. 

A  slight  examination  of  these  provisions,  and  of  the 
causes  which  led  to  their  adoption,  will  satisfy  every 
one  that  the  design  of  the  legislature  was  to  provide  a 
two-fold  remedy,  the  one  criminal,  and  the  other 
purely  civil  in  its  nature.  By  the  one,  the  offender 
was  punished  as  a  felon — by  the  other,  he  was  ex- 
cluded from  every  position  of  honor  or  profit  under 
the  government  of  Virginia.  These  two  remedies 
had  no   necessary  connection   one  with    the  othec. 
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They  were  wholly  independent  of  each  other.     The  ^'^77- 

•'  ./  r  January 

first  section  prescribed  the  punishment  of  death  for    Tenn. 


homicide  in  a  duel ;  but  the  common  law  did  the  same 

thing;  and  we  know  how  powerless  were  its  man-  ^^ 
dates  or  its  terms  to  check  the  evil.  The  statute  Thomas, 
standing  alone  would  have  proved  equally  ineflfectual. 
The  very  severity  of  its  punishment  would  have,  and 
indeed  has,  insured  its  defeat  The  main  reliance  of 
the  legislature  was  upon  the  second  and  third  sec- 
tions. It  was  on  the  direct  appeal  to  the  most 
powerful  motives  that  control  the  human  heart.  The 
men  most  likely  to  resort  to  the  duel  as  a  mode  of 
arbitrament  were  the  men  generally  most  ambitious 
of  public  honors,  power  and  distinction.  These  men 
would  feel  most  keenly  their  entire  exclusion  from 
every  hope  of  preferment.  Many  of  these,  confront- 
ing death  without  a  tremor,  would  hesitate  long 
before  involving  themselves  and  friends  in  the  conse- 
quences of  a  perpetual  disability,  political,  executive 
and  judicial.  Universal  observation  teaches  that  the  • 
love  of  place  and  power,  the  ambition  to  serve  the 
state,  to  connect  one's  name  with  distinguished  public 
services,  and  to  attain  those  great  honors,  which  at- 
tract the  applause  of  the  world,  are  among  the  most 
powerful  motives  influencing  mankind.  It  was  to 
these  the  legislature  of  ISIO  appealed. 

In  Brooks  v.  Calloway^  12  Leigh  466,  Judge  Allen 
said:  *'The  effect  of  these  statutes  has  been  most 
beneficial;  the  practice  has  been  repressed.'*  But  who 
can  foil  to  see  how  utterly  valueless  is  all  this  legisla- 
tion if  the  disabilities  depend  upon  a  previous  crimi- 
nal conviction.  If  no  man  can  be  excluded  from 
office  for  violating  the  constitution  until  a  jury  can  be 
found  to  convict,  and  a  court  to  sentence  him  to  an 

infiftmous  punishment,  the  statute  of  1810,  and  all  the 
Vol.  xxvin — 18 
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Twfu  ^'  succeeding  laws  on  the  subject,  are  the  merest  mocke- 
Term.  rics.  The  juries  have  heretofore  set  at  defiance  the 
penal  laws  relating  to  dueling,  is  it  supposed  they  will 
be  more  inclined  to  hang  offenders  by  the  neck,  or  ta 
put  them  in  the  penitentiary,  when  it  comes  to  be 
understood  this  is  the  only  way  to  exclude  them  from 
ofiice.  The  legislature  has  repealed  the  test  oath. 
Let  the  courts  now  decide  that  the  disqualification  for 
ofiSce  cannot  attach  until  there  is  a  conviction,  and  we 
shall  have  contributed  something  at  least  to  the  revival 
of  the  ancient  practice  of  dueling. 

But  let  us  see  where  the  argument  leads  us.  If  a 
man  kills  his  adversary  in  a  duel  it  is  murder  in  all 
concerned.  If  the  juries  and  the  judges  obey  the  law 
it  is  hanging  by  the  neck,  or  at  the  least  confinement  in 
the  penitentiary.  Of  what  avail  is  our  boasted  disa- 
bility applied  to  men  thus  situated.  This  is  the  neces- 
sary result,  unless  we  suppose  a  jury  can  be  found  to 
convict  just  enough  to  disqualify,  but  not  quite  suffi- 
cient seriously  to  discommode  the  ofiender. 

But  this  is  not  all.  All  of  us  understand  the  great 
difterence  in  the  position  of  one  when  on  trial  for  hia 
life  upon  a  charge  of  murder  and  when  he  is  pro- 
ceeded against  for  usurping  an  office.  Upon  the  trial 
of  a  criminal  cause,  if  a  reasonable  doubt  can  be 
raised  by  the  evidence,  or  by  the  ingenuity  of  counsel,, 
that  doubt  is  decisive  for  an  acquittal.  As  has  been 
well  said,  "A  verdict  of  not  guilty  means  no  more 
than  that  the  guilt  of  the  accused  has  not  been  de- 
monstrated in  the  precise,  specific  and  narrow  forms 
prescribed  by  law."  Most  professional  men  are  famil- 
iar with  the  trial  of  the  Earl  of  Cardigan,  before  the 
House  of  Lords,  for  shooting  at  Capt.  Tuckett  in  a 
duel.  The  combat  took  place  near  a  mill,  and  was 
witnessed  by  the  miller,  his  wife  and  daughter,  who 
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were  on  the  CTonnd  a  few  minutes  after  the  occur-    ^^77- 

*^  ^  ^  January 

rence,  and  conversed  with  the  parties.  With  these  Term, 
witnesses  the  attorney  general  of  England  was  unable 
to  obtain  a  conviction  because  he  could  not  prove  the  *^ 
identity  of  the  Captain  Tuckett  who  was  wounded  Thomas. 
according  to  his  description  in  the  indictment.  If 
Lord  Cardigan  had  been  proceeded  against  for  usurp- 
ing an  ofiSce  under  the  Virginia  statutes,  he  might 
have  pleaded  as  the  defendant  has,  that  he  was  never 
convicted.  If  he  had  said  he  was  never  engaged  in  a 
duel,  the  contrary  was  susceptible  of  the  clearest 
proof.  And  this  because  upon  the  trial  of  a  civil 
cause  very  different  rules  prevail.  In  the  latter  the 
courts  decide  according  to  the  preponderance  of  evi- 
dence. It  is  obvious,  therefore,  in  many  instances,  an 
incnmbent  might  be  ousted  from  an  office,  and  very 
properly  too,  upon  evidence  which  a  jury  would  deem 
insufficient  for  a  criminal  conviction. 

It  is  to  be  further  remembered  that  with  respect  to 
a  very  large  number  of  offices  in  this  state,  their  terms 
would  necessarily  expire  before  a  conviction  can  be 
obtained.  If  the  offender  succeeds  in  getting  posses- 
sion of  the  office,  the  commonwealth  is  bound  to  sub- 
mit to  the  intrusion  until  she  can  institute  proceedings 
of  a  criminal  nature,  and  await  until  the  tardy  stepa 
of  criminal  justice  have  demonstrated  his  guilt.  ^ 

But  there  is  still  another  view  suggested  to  the 
court  by  a  distinguished  member  of  this  bar.  Under 
tbe  provision  of  our  constitution  already  cited,  if  a 
citizen  of  Virginia  goes  to  a  distant  state  and  there 
engages  in  a  duel,  he  is  thereby  disqualified  to  hold 
office  here,  although  he  left  the  state  without  an  inten- 
tion of  fighting  a  duel.  How  is  his  disqualification  to 
appear?  Certainly  not  by  a  conviction,  because  the 
offence  can  only  be  punished  here  criminally  when  the 
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^^877.  citizen  leaves  the  state  for  the  purpose  of  the  duel. 

January  *       ■■ 

Term.  The  State  has  made  no  provision  to  punish  one  of  her 


citizens  who  without  previous  design  engages  in  a  duel 

*^  beyond  her  borders;  nor  could  she  justly  or  legally 
Thomas,  punigh  offeuces  thus  committed  on  foreign  territory. 
It  follows  inevitably  that  if  the  view  of  the  defendant 
be  correct,  this  part  of  the  provision  of  the  constitu- 
tion is  a  nullity. 

These  considerations,  I  think,  are  quite  sufficient  to 
show  that  the  framers  of  our  laws  could  never  have 
designed  to  make  a  criminal  conviction  in  this  class  of 
offences  necessary  to  the  ascertainment  of  the  civil 
and  political  disability.  Their  failure  to  do  so,  as  we 
perceive,  was  not  accidental,  but  the  result  of  delibe- 
rate purpose — a  determination  to  eradicate  an  evil 
which  was  annually  destroying  some  of  the  best  men 
of  the  state.  The  offices  are  made  for  the  benefit  of 
the  people.  It  is  competent  for  them  to  prescribe  such 
qualifications  as  they  see  fit.  No  man  has  an  indefea- 
sible right  to  an  office.  If  the  sovereign  power  of  the 
state  requires  a  conviction  in  one  case  as  the  ground  of 
disability,  and  dispenses  with  it  in  another  case,  what- 
ever be  the  motive,  it  furnisher  no  just  cause  of  com- 
plaint. 

Under  the  former  constitution  no  minister  of  any 
religious  denomination  was  capabb  of  being  elected 
a  member  of  the  legislature,  and  no  foreign  born  citi- 
zen was  eligible  to  the  office  of  governor  of  the  com- 
monwealth. Might  it  not  be  said,  with  great  pro- 
priety, that  this  was  in  eflfect  a  punishment  of  a  large 
and  respectable  class  of  men  who  might  justly  com- 
plain of  an  arbitrary  exclusion.  But  no  one  can  ever 
imagine  that  these  disqualifications,  or  whatever  else 
they  may  be  termed,  could  only  be  established  by 
fiome  judicial  proceeding  involving  a   trial  by  jury 
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and  the  reffolar  sentence  of  a  court  of  law.    What    ^'^77- 

^  January 

rule  of  law  or  of  the  constitution  is  there  beyond  what    Tenn. 

is  expressly  provided  requiring  the  application  of  dif- 

ferent  forms  and  rules  of  evidence  to  establish  the  ^* 
disqualification  in  different  cases.  True,  dueling  is  Thon^as. 
punished  also  as  a  criminal  offence.  But  in  the  case 
supposed  the  commonwealth  is  not  prosecuting  for  the 
felony.  She  seeks  no  criminal  forfeiture  or  convic- 
tion. The  civil  proceeding  is  simply  to  try  the  title 
to  an  office,  and  has  no  sort  of  connection  with  the 
punishment  denounced  by  the  penal  law. 

The  constitution  provides  that  the  governor,  lieu- 
tenant governor,  judges,  and  all  others  offending 
against  the  state  by  mal-administration,  corruption, 
or  other  high  crimes  and  misdemeanors,  may  be  im- 
peached before  the  senate  and  removed  from  office. 
Dueling  being  a  high  crime,  especially  where  death 
ensues,  is,  of  course,  just  cause  of  removal.  If  the 
accused  is  convicted,  he  is  not  only  removed  from 
office,  but  he  is  forever  disqualified  to  hold  any  other 
office  under  the  state.  Will  it  be  contended  that  in 
such  case  a  previous  conviction  is  essential  to  the  suc- 
cess of  the  impeachment.  So  far  from  it,  the  very 
clause  in  question  provides  that  the  party  removed 
from  office  by  the  Senate  shall,  nevertheless,  be  subject 
to  indictment,  trial,  judgment  and  punishment,  ac- 
cording to  law,  thu«  showing  a  judgment  of  ouster 
may  precede  the  trial  under  an  indictment.  If  there 
is  any  value  in  the  doctrine  as  laid  down  by  the  Ken- 
tucky court,  it  would  be  in  cases  of  impeachment. 
The  accused  is  punished  by  perpetual  disqualification, 
without  trial  by  jury,  and  by  a  body  of  men,  many  of 
whom  are  elected  without  any  reference  whatever  to 
judicial  capacity  and  attainment.  And  the  present 
constitution  goes  a  step  further,  authorizing  the  remo- 
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1877.     val  of  any  of  the  officers  named,  simply  upon  a  joint 
Term,    vote  of  the  two  houses.    If  the  senate  may  remove 


the  highest  executive  officer  in  the  state  without  pre- 

^^*      vious  trial  and  conviction,  surely  the  courts  may  be 

Thomas,  gafcly  trusted  with  the  power  of  removing  the  clerks, 
sheriffs,  notaries,  and  other  subordinate  officers  for 
like  causes  upon  the  same  character  of  evidence.  In 
both  tribunals  the  defendant  is  duly  notified  of  the 
accusation,  and  he  is  afforded  every  opportunity  of 
defence  he  can  reasonably  desire.  The  proceeding  by 
information,  in  the  nature  of  a  quo  warranto^  is  as 
direct  as  an  indictment;  an  issue  is  made  up;  and 
there  is  as  little  danger  of  injustice  in  the  one  form  of 
proceeding  as  in  the  other.  In  cases  of  contested  elec- 
tion the  law  has  provided  tribunals  to  adjudicate  the 
rights  of  the  respective  claimants.  These  tribunals 
thus  clothed  with  jurisdiction  to  try  the  title  to  an 
office,  would  seem,  upon  general  principles,  to  have 
the  power  to  ascertain  and  consider  all  such  facts  as 
relate  to  the  question  of  eligibility.  McCrary  on 
Elections,  198. 

My  opinion  therefore  is,  whether  the  proceedings  be 
to  try  the  title  of  an  incumbent,  or  to  adjudicate  the 
•claims  of  an  applicant  for  an  office,  it  is  legal  and 
proper  to  establish  the  disability  imposed  by  the  con- 
stitution in  cases  of  dueling  by  any  competent  and 
satisfactory  evidence.  The  judgment  of  the  circuit 
court,  for  the  reasons  stated,  must  be  affirmed. 

So  far  as  the  defendent  is  concerned,  the  question 
decided  is  perhaps  of  but  little  importance  to  him,  as 
it  is  understood  he  is  embraced  within  the  amnesty  act 
passed  by  the  present  legislature.  Whether  that  act 
includes  all  persons  in  the  state  under  disability  by 
reason  of  a  violation  of  the  anti-dueling  statutes  is  not 
known.    At  all  events  the  question  is  a  grave  one,  likely 
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to  arise  at  any  time  hereafter.     We  have,  therefore,   ^  '^77. 

Januaiy 

deemed  it  best  to  give  the  subject  a  careful  considera-    Term. 


tion,  and  to  place  the  whole  matter  beyond  the  pale  of 

discussion,  so  £Eir  as  the  unanimous  opinion  of  this      ^ 
court  can  effect  that  object.  *   Thomas. 

In  regard  to  the  point  raised  by  the  attorney  general, 
that  the  writ  of  quo  warranto  is  no  longer  in  use  in  this 
Btate,  if  ever  in  use  here,  but  has  been  superseded  by 
the  information  in  the  nature  of  a  quo  warranto ;  we 
have  not  deemed  it  necessary  to  express  any  opinion. 
The  writ  in  this  case  was  sued  out  by  an  officer  of  the 
commonwealth,  was  not  objected  to  by  the  defendant, 
and  is  not  now  objected  to  by  him.  It  was  agreed  by 
the  parties  in  the  court  below  to  waive  all  formal 
pleadings,  and  to  submit  the  whole  matter  to  the 
court  Under  such  circumstances  the  court  is  not 
inclined  to  dismiss  the  whole  proceeding  from  its  in- 
ception, because  the  complaint  is  called  a  writ  of  quo 
warranto  rather  than  an  information. 

Judgment  affirmed. 


Digiti 


ized  by  Google 


144  COURT   OF  APPEALS    OP  VIRGINIA. 


Smith  v.  Butcher. 

February  I. 

1877.      I.  In  a  suit  by  a  judgment  creditor  to  subject  the  real  estate  of  his  debtor 
January  ^^  ^^  y^^  debt,  where  there  are  deeds  of  trust  on  the  property  and 

numerous  judgments  against  the  debtor,  which  are  to  be  ascertained 
and  their  priorities  fixed,  and  the  real  estate  is  not  sufficient  to  pay  all 
the  debts,  the  court  may  appoint  a  receiver  to  take  possession  of  the 
property  and  rent  it  out. 

2.  A  receiver  may  be  appointed  by  the  judge  in  vacation. 

3.  A  receiver  may  be  directed  to  collect  from  tenants  of  the  real  estate 

rents  due  as  well  as  such  as  may  become- due. 

The  only  questions  involved  in  this  case,  on  thia 
appeal,  were  whether  it  was  a  proper  case  for  the  ap- 
pointment of  a  receiver,  and  whether  a  receiver  could 
be  appointed  by  the  judge  in  vacation. 

In  May  1869  John  Butcher  filed  his  bill  in  the  cir- 
cuit court  of  Fauquier  county,  in  which  he  alleged 
that  he  is  the  creditor  of  George  W.  F.  Smith  by 
three  judgments.  That  Smith  is  the  owner  of  large 
and  valuable  tracts  of  land  in  Fauquier  county,  which 
are  subject  to  his  numerous  judgment  and  deed  of 
trust  creditors.  That  these  lands  are  not  suflicient  to 
pay  the  recorded  liens  upon  them,  nor  would  the  rents 
and  profits  pay  the  interest.  He  refers  to  two  deeda 
of  trust  excQuted  by  Smith:  one  executed  in  May 
1850,  by  which  he  conveyed  to  John  L.  Marye  a  tract 
of  nine  hundred  and  eighty-seven  acres,  to  secure  a 
debt  of  $10,000  due  to  Thomas  W.  Anderson;  and 
another  executed  in  March  1866,  by  which  he  conveys 
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to  JaxneB  V.  Brooke  and  J.  M.  Forbes,  all  his  lands    ^'^77- 

January 

and  personal  property  to  secure  a  great  number  of    Term. 


creditors.     That  previous  to  the  execution  of  this  last 

deed  many  judgments  had  been  recovered  against  ^], 
Smith,  and  the  plaintifl''s  among  them.  And  making  Butcher. 
George  W.  F.  Smith,  the  trustees,  and  other  parties, 
defendants,  he  prays  that  all  the  creditors  by  judgment 
and  deed  of  trust  of  Smith  may  be  convened,  and 
their  debts  and  priorities  ascertained;  that  the  title 
and  value  of  the  said  lands  may  be  enquired  into; 
that  the  real  estate  may  be  sold  for  payment  of  the 
debts;  that  in  the  meantime  a  receiver  may  be  ap- 
pointed, and  for  general  relief. 

Smith  answered,  admitting  his  large  indebtedness, 
bnt  insisting  that  his  lands,  which  had  been  greatly 
injured  during  the  war,  had  been  greatly  improved 
since  by  his  labor  and  management;  and  protesting 
strongly  against  the  appointment  of  a  receiver,  which 
he  insisted  would  be  injurious  to  his  creditors  as  well 
as  himself. 

In  September  1869  the  court  made  a  decree  direct- 
ing a  commissioner  to  take  an  account  of  and  report 
to  the  court,  the  debts  binding  upon  the  real  estate  of 
G.  W.  F.  Smith,  the  persons  to  whom  due,  their 
amounts,  character,  and  their  just  and  legal  priorities, 
and  also  to  report  the  character  and  value,  fee  simple 
and  annual,  of  the  real  estate  in  the  bill  mentioned, 
with  the  liens  on  each  tract  respectively. 

In  July  1870  the  commissioner  made  his  report. 
The  whole  amount  of  debts  reported  was  $145,856.86, 
and  the  value  of  the  real  estate  was  reported  at 
$71,720.02.  To  this  report  Smith  filed  exceptions. 
And  the  cause  coming  on  to  be  heard  in  September 
1871,  the  court  recommitted  the  report  with  the  ex- 
ceptions to  a  commissioner,  with  directions  to  inquire 
Vol.  xxvni — 19 
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,  '877.  further  into  the  matters  and  thinffs  therein  contained, 

Janaaiy  ^ 

Term,  and  whether  any  portion  of  the  real  estate  had  been 


" ordered  to  be  sold  in  any  other  suit. 

.  ™*  In  January  1872  John  and  Berkely  Ward,  adminis- 

Butcher.  trators  de  bonis  non  with  the  will  annexed  of  B.  "Ward, 
one  of  the  creditors  of  George  W.  F.  Smith,  gave 
him  notice  that  they  would  apply  to  the  judge  of  the 
circuit  court  of  Fauquier  county  to  appoint  a  receiver 
of  all  the  real  estate  reported  to  be  held  by  him 
in  the  case  of  Butcher  v.  Smith  and  others.  And 
the  commissioner  to  whom  the  report  had  been  com- 
mitted with  exceptions  reported  that,  if  all  Smith's 
exceptions  were  sustained,  he  would  still  owe  about 
the  sum  of  $135,000.  And  he  further  stated,  that 
though  he  had  given  notice  to  Smith  of  the  time  of 
taking  the  account,  he  did  not  appear  before  him. 
That  on  the  11th  of  December  1871  he  had  issued  a 
written  notice  to  Smith,  giving  him  a  detailed  state- 
ment of  the  exceptions  not  sustained  by  any  evidence 
in  the  cause  or  which  was  in  reach  of  the  commis- 
sioner, and  notifying  said  Smith  that  unless  such  evi- 
dence was  produced  on  or  before  the  2d  of  January 
1872  the  commissioner  would  proceed  to  make  up  his 
report,  and  that  Smith's  exceptions  not  sustained  by 
the  evidence  would  be  overruled.  That  Smith  not 
having  made  his  appearance,  the  commissioner  pro- 
ceeded  to  make  up  his  report,  when,  on  the  10th  of 
January,  Smith  appeared  and  declared  his  inability  to 
produce  at  that  time  the  evidence  required  in  the 
cause;  and  the  commissioner  agreed  to  wait  with 
Smith  until  the  last  of  the  first  week  in  February. 
Owing  to  this  delay  the  commissioner  has  not  com- 
pleted his  report,  but  believes  that  the  figures  given  in 
the  foregoing  statement  are  approximately  correct. 
And  on  the  8d  of  April  1872  the  commissioner  filed  a 
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statement  of  the  debts  of  Smith  on  his  own  account    ^'^77. 

January 

of  $110,828.29,  and  as  security,  $23,294.22;  to  which    Term. 


Smith  filed  numerous  exceptions.    This  statement  was 

made  after  the  order  appointing  a  receiver  was  made.      "J| 

It  further  appears  that  there  tvere  four  other  causes  Butcher. 
pending  in  the  same  court,  in  three  of  which  lands 
had  been  sold  under  decrees,  which,  or  some  of  which, 
had  been  purchased  by  Smith,  and  in  which  there  bad 
been  decrees  for  the  sale  of  said  lands  for  payment  of 
part  of  the  purchase  money,  and  in  one  of  these  causes 
-a  receiver  had  been  appointed  to  take  possession,  &c., 
of  the  land  involved  in  said  suit. 

In  opposition  to  the  appointment  of  a  receiver 
Smith  filed  the  written  request  of  several  of  the  cred- 
itors that  the  lands  might  be  permitted  to  remain  in 
his  hands ;  and  he  proved  by  a  number  of  witnesses, 
that  his  lands  having  been  desolated  during  the  war, 
he  had  since  that  time  repaired  the  wastes,'  by  opening 
the  ditches,  rebuilding  the  fences,  and  bringing  the 
land  into  a  good  state  of  cnltivation,  so  that  its  value 
had  been  greatly  enhanced. 

On  the  16th  of  March  1872  the  judge  of  the  court 
made  an  order  in  Vacation  by  which  he  appointed  the 
sheriff  of  Fauquier  county  (Joseph  H.  Nelson)  a  re- 
ceiver of  the  real  estate  of  George  "W.  F.  Smith,  nam- 
ing the  different  tracts  (except  that  portion  of  which 
he  was  appointed  receiver  in  the  suit  of  G.  W.  F. 
Smith  17.  Pat.  H.  Smith);  and  the  said  Nelson  was  di- 
rected to  collect  all  rents  due  for  the  year  1871  upon 
any  of  the  above  tracts  of  land,  and  to  rent  out  for  the 
year  1872,  for  cultivation  or  grazing,  such  portions  of 
any  of  said  tracts  as  were  not  then  rented,  to  the  best 
'  advantage,  reference  being  had  to  the  preservation  of 
the  property  as  well  as  to  the  interests  of  the  creditors. 
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1877.     ^u^  i\^Q  tenants  in  possession  were  directed  to  attorn 

January  * 

Term,    and  pay  their  rents  to  Nelson,  &c. 

From  this  decree  Smith  applied  to  a  judge  of  thia 
court  for  an  appeal ;  which  was  allowed. 

Brooke  ^  Scoii  and  Hunion^  for  the  appellant. 

General  W.  A.  Payne^  for  the  appellees. 

Anderson,  J.  The  appellee,  John  Butcher,  ex- 
hibited his  bill  in  chancery  against  G.  W.  F.  Smith, 
to  enforce  his  judgment  liens  upon  his  real  estate,  and 
to  ascertain  the  amount  and  priorities  of  the  judg- 
ment and  deed  of  trust  liens  upon  the  same,  and  to 
that  end  sought  to  have  convened  all  his  lien  creditors, 
and  prayed  an  account,  and  the  appointment  of  a 
receiver  to  take  charge  of  his  estate.  The  defendant, 
G.  W.  F.  Smith,  answered  the  bill,  and  a  commis- 
sioner was  directed  to  take  an  account  of  said  Smith's 
real  estate,  and  of  his  debts  binding  the  same,  and 
report.  The  commissioner  reported  the  debts,  amount- 
ing to  $145,856.86,  including  interest  to  the  1st  of 
July,  1870;  and  the  real  estate  valued  at  $70,720.02. 
To  this  report  the  defendant  filed  various  exceptions, 
and  it  was  recommitted,  the  court  considering  it  erro- 
neous. The  commissioner,  to  whom  it  was  recommit- 
ted, reported  to  the  court  that  the  defendant  had  failed 
to  produce  any  evidence  in  support  of  his  exceptions, 
although  he  had  notified  him  to  do  so;  but  that  if  all 
he  claimed  by  his  exceptions  were  allowed,  it  would 
not  reduce  his  indebtedness  below  one  hundred  and 
thirty-five  thousand  dollars.  He  afterwards  made  a 
more  formal  report,  a  synopsis  of  which  is  given  in 
the  record,  showing  the  total  of  G.  W.  F.  Smith's  own 
indebtedness  to  be  $110,828.29,  and  his  security  debts 
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to  be  $28,294.22.    To  this  report  also  exceptions  were    ^^77- 
filed  by   the  said  defendant,  and  the  court  without    Term. 


passing  upon  them  recommitted  the  report  to  the  com- ^ — 

missioner  for  further  inquiry.  "J| 

Prior  to  the  foregoing  order,  to  wit:  on  the  16th  of  butcher. 
March  1872,  an  order  of  the  court  was  entered  by  the 
<5lerk  in  vacation,  appointing  Joseph  H.  Nelson,  sherilBf 
of  Fauquier  county,  a  receiver  of  the  real  estate  of  G. 
W.  F.  Smith  (e;xcept  that  portion  of  which  he  was 
appointed  receiver  in  the  suit  of  G.  W.  F.  Smith  v. 
Pat  H.  Smith);  that  is,  of  the  Dan.  O'Connell  Smith 
place,  the  Walter  Smith  place,  the  Chapman  purchase, 
and  of  the  several  tracts  described  in  the  report  of 
commissioner  Hugh  B.  Garden,  and  known  as  Mea- 
dowville  and  Moore's  patent.  All  of  these  lands  were 
the  subject  of  litigation,  in  one  or  the  other  of  four 
suits  then  pending  in  the  circuit  court  of  Fauquier; 
i.  e.,  Chapman  v.  Chapman j  McVeigh  v.  Smithy  Jett  v. 
Smithy  and  the  case  above  named,  in  which  the  said 
Joseph  H.  Nelson  had  been  previously  appointed 
receiver;  and  in  the  case  of  McVeigh  v.  Smith,  it 
appears  by  entry  of  record  that  at  a  circuit  court  held 
on  the  11th  September  1871,  Berkeley  Ward's  execu- 
trix, one  of  the  defendants,  by  her  counsel,  filed  a 
notice  in  writing  to  the  defendant,  G.  W.  F.  Smith,  of 
a  motion  for  the  appointment  of  a  receiver  of  said 
defendant,  G.  W.  F.  Smith,  in  that  cause,  and  in  the 
suit  of  Butcher  v.  Smithy  and  in  the  suit  of  Jett  v. 
Smithy  which  notice  was  proved,  docketed  and  con- 
tinued. And  in  the  order  entered  on  the  16th  day  of 
March  1872,  appointing  a  receiver,  it  appears  that  all 
the  above  causes  were  before  the  court  at  the  time, 
and  considered  together  in  connection  with  the  cause 
of  Butcher  v.  G.  W.  F.  Smith  and  otherSy  in  which  the 
order  was  made,  the  parties  to  which  suits,  and  all 
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^^^77-  other  parties  havinie  liens  upon  the  lands  of  the  said 

January  ^  or 

Term.  Smith,  having  been  convened  and  made  defendants  in 


the  former  suit,  and  that  all  the  lands  which  by  said 

^]       order  were  to  go  into  the  hands  of  the  receiver  were 

Butcher,  involved  in  this  and  the  foregoing  suits,  all  of  them  in 
this,  and  some  of  them  in  one  and  some  in  another. 
And  it  appears  from  the  decretal  order  itself  appoint- 
ing the  receiver,  that  the  motion  was  heard  pursuant 
to  notice  to  G.  W.  F.  Smith  in  this  cause,  of  John 
Ward  and  Berkeley  Ward,  a.  d.  n.  c.  t  a,  of  Berkeley 
Ward,  deceased.  From  this  decretal  order  an  appeal 
was  allowed  by  one  of  the  judges  of  this  court,  which 
raises  the  question  as  to  the  legality  of  the  appoint- 
ment of  a  receiver,  and  is  the  only  question  now  to  be 
decided. 

"The  appointment  of  a  receiver  is  a  matter  resting^ 
in  the  discretion  of  the  court.^'  2  Dan.  Ch.  Plead, 
and  Prac.  1715.  The  sartne  eminent  writer  says  (next 
page) :  "  The  most  ordinary  cases,  in  which  receivers 
are  granted  by  the  court,  are  those  in  which  the  suit 
arises  out  of  claims  by  parties  having  equitable  in- 
terests in  the  property,  the  subject  of  litigation.  la 
such  cases  the  court  will  appoint  a  receiver,  for  the 
purpose  of  protecting  the  property,  till  the  question 
between  the  parties  shall  have  been  determined.'*^ 
That  is  precisely  this  case.  Again,  "  a  court  will 
grant  a  receiver,  at  the  instance  of  a  second  incum- 
brancer, in  all  cases  in  which  the  first  incumbrancer  is^ 
not  in  possession  of  the  property,"  as  is  the  case  here. 
Ibid,  p.  1718. 

The  court  is  of  opinion,  under  all  the  circumstances 
disclosed  by  the  record,  the  complication  of  the  mat- 
ters litigated,  the  probably  protracted  litigation,  the 
insufficiency  of  the  property  of  defendant  to  pay  his 
debts,  and  the  just  claims  of  the  creditors  to  have  the^ 
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rents  and  profits  applied  first  to  keep  down  the  in-    J^77. 
terest,  and  then  to  the  reduction  of  the  principal,  the    Tenn. 
case  is  one  eminently  proper  for  a  receiver.    But  it  is        ; — 
objected,  that  the  appointment  of  the  sheriflf  of  the       y. 
county  a  receiver  in  vacation  was  not  within  the  juris-  ^^^^her. 
diction  of  the  court,  and  could  only  be  done  in  open 
court. 

The  court  is  of  opinion  that  the  power  to  appoint  a 
receiver  is  incidental  to  the  power  to  award  an  injunc- 
tion. And  as  the  latter  may  be  awarded  by  a  judge 
in  vacation,  so  may  the  power  to  appoint  a  receiver  as 
incidental  thereto,  in  a  proper  case,  be  exercised  by  a 
judge  in  vacation.  In  this  case  the  sheriff  of  the 
county  was  appointed  a  receiver,  which  was  virtually 
assigning  to  him  in  his  capacity  of  sheriff  the  duties 
of  a  receiver,  to  be  discharged  under  his  responsibili-  . 
ties  as  sheriff.  No  new  bond  was  required  to  be  given 
and  no  special  qualification  was  necessary  to  be  re- 
quired of  him  in  his  character  of  receiver,  but  he  was 
responsible  for  the  discharge  of  the  duties  assigned 
him  as  receiver  under  his  official  bond  and  qualifica- 
tion as  sheriff.  Judge  Baldwin^  in  Beverley  v.  Brooke 
and  others,  4  Qratt.  187,  212,  held  that  the  appoint- 
ment of  a  receiver  is  in  the  nature  of  an  injunction. 
Kerr  on  Receivers  says  (page  12):  "It  operates  as  an 
injunction.  An  order  for  an  injunction  is  always 
more  or  less  included  in  an  order  for  a  receiver.  It  is 
not  necessary  if  a  receiver  be  appointed,  to  go  on  and 
grant  an  injunction  in  terms.'' 

The  power  to  appoint  a  receiver  is  an  important  and 
inherent  power  of  a  court  of  equity,  and  though  it 
should  be  exercised  with  caution,  it  will  be  readily 
conceived  that  occasions  may  and  do  occur,  when  its 
exercise  in  vacation  may  be  important  to  the  ends  of 
justice;  and  under  the  circumstances  we  do  not  think 
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1877.     ii  ^as  improvidently  or  erroueonsly  exercised  in  this 
Term,    case,  Or  that  the  appellant  has  any  just  cause  of  com- 

plaint  on  that  ground. 

™]^  The  court  is  further  of  opinion,  that  there  was  no 

Butcher,  error  in  directing  the  receiver  to  collect  the  rents,  which 
were  in  arrear  and  uncollected.  It  appears  from  the 
recitals  of  the  decretal  order,  appointing  a  receiver, 
that  the  cause  came  on  to  be  heard  in  part,  upon  exe- 
cutions against  the  said  G.  W.  F.  Smith,  and  the  re- 
turns thereon,  which  were  a  charge  upon  the  rents  in 
arrear.  And  it  was  proper  that  the  same  should  be 
applied  to  prevent  the  swelling  of  the  debt  by  the  ac- 
cumulation of  interest,  which  already  greatly  ex- 
ceeded, prima  facie  at  least,  the  entire  estate  of  the 
appellant,  real  and  personal.  In  Kerr  on  Receivers, 
page  18,  it  is  said,  '4f  tenants  are  in  possession  of  real 
or  leasehold  estates  over  which  a  receiver  is  appointed, 
the  order  should  direct  them  to  attorn,  and  pay  their 
rents  in  arrear  and  the  growing  rents  to  the  receiver. 
See  also  2  Daniell's  Plead.  &  Prac.  1737.  And  accord- 
ingly we  find  in  the  order  for  receivers  of  real  estate, 
the  tenants  of  the  estates  are  directed  to  attorn,  and 
pay  the  rents  in  arrear  and  growing  rents  to  such  re- 
ceiver. (Seaton's  Forms  of  Decrees,  p.  222.)  Upon 
the  whole,  the  court  is  of  opinion  to  affirm  the  decree 
of  the  circuit  court,  with  costs. 

The  other  judges  concurred  in  the  opinion  of  Ander- 
son, J. 

Decree  affirmed. 
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Vaidbn  ^  als.  V.  Stubblbfibld's  ex'or. 

February  15. 

Ab&enty  Christian^  J.* 

1.  In  this  country  the  rule  is  well  settled,  that  in  cases  of  misjoinder  of      1877. 

parties  as  plaintiffs  in  equity,  the  objection  must  be  made  by  demur-    jM^uary 
rer  if  the  defect  is  apparent  on  the  face  of  the  bill,  or  by  plea  or 
answer,  if  the  defect  does  not  so  appear;  and  unless  so  made,  the  ob- 
jection will  not  avail  at  the  hearing,  if  a  decree  can  be  rendered  with- 
out prejudice  to  the  rights  of  parties. 

2.  In  a  bill  by  devisees  and  legatees  against  the  executor,  some  of  the 

legatees  who  were  infants  had  been  paid  their  legacies.  The  execu- 
tor, of  course,  knew  of  these  payments,  the  other  plaintifis  probably 
did  not  know.  It  was  therefore  the  more  incumbent  on  him  to  make 
the  objection  in  some  form,  and  in  an  early  stage  of  the  procee(fings. 
If  he  had  done  this,  the  plaintiffs  might  have  disfnissed  their  suit  and 
commenced  a  new  one  in  the  name  of  the  proper  parties,  or  might 
have  amended  their  bill  by  striking  out  the  names  of  those  improperly 
joined  and  making  them  defendants,  if  so  advised. 

3.  In  such  a  case,  the  objection  having  been  first  taken  in  the  appellate 

court,  a  decree  may  be  made  in  the  case  in  favor  of  such  of  the 
plaintiffs  as  are  entitled  to  recover,  and  the  bill  be  dismissed  as  to  the 
others  without  costs. 

4.  An  executor  qualifies  in  July  1858,  and  he  proceeds  in  his  administra- 

tion of  the  estate;  so  that  in  July  186 1  he  has  collected  all  the  assets, 
paid  debts  and  legacies,  leaving  in  his  hands  at  that  time  but 
^2,305.24.  He  is  then  informed  that  there  are  still  some  debts  of 
his  testator  unpaid,  though  not  informed  as  to  the  amount  or  the 
creditors.  He  deposits  the  amount  in  his  hands  in  bank  in  his  own 
name,  along  with  his  own  money ;  and  he,  from  time  to  time,  checks 
upon  the  money  standing  to  his  credit  for  his  own  purposes,  and 

"i^  Judge  Christian  had  made  a  decree  in  the  cause,  though  not  the  one 
appealed  from. 

Vol.  xxvin — 20 
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1877.  from  time  to  time,  down  to  March  1864,  makes  deposits  of  his  own 

Term^  money,  so  that  he  probably  has  at  any  time  standing  to  his  credit  in 

bank  a  sum  more  than  the  amount  of  the  assets  deposited  in  bank  by 

Vaiden  ^"™ »  ^"^  ^^  ^  Confederate  money.    Whether  he  continued  his  de- 

&  als.  posit  after  March  1864  does  not  appear.     Held:   That  by  depositing 

y*  the  assets  in  his  own  name,  mingling  it  with  his  own  money,  he  be- 

Stubble-  ,  ,             ,                 -      ,                       ,.,,,.           1 

field's  ex'r  came  a  debtor  to  the  estate  for  the  amount  so  deposited  by  him,  and 

must  account  for  it. 


This  was  a  suit  in  equity  in  the  circuit  court  of 
Charles  City  county,  brought  in  April  18(58,  by  Henry 
D.  Vaiden  and  Sarah  M.  his  wife  and  others,  devisees 
And  legatees  of  John  S.  Stubblefield,  dec'd,  against 
Thoraas  H.  Wilcox,  executor  of  said  Stubblefield,  and 
on  his  death  revived  against  his  executor,  for  a  settle- 
ment of  the  administration  account  of  Wilcox  upon 
the  estate  of  said  Stubblefield. 

John  S.  Stubblefield  died  in  July  1858,  leaving  a 
will,  which  was  admitted  to  probate  in  the  same  months 
and  Thomas  11.  Wilcox  qualified  as  his  executor.  By 
his  will  he  directed  his  executor  to  sell  his  land ;  and 
he,  among  other  things,  gave  to  his  widow  the  interest 
and  profits  of  his  land  for  her  life,  and  at  her  death 
the  principal  was  to  be  equally  divided  among  his  chil- 
dren and  grandchildren ;  the  grandchildren  taking  the 
parent's  share.  And  after  giving  several  small  pecu- 
niary legacies  to  some  of  his  grandchildren,  he  gave 
the  residue  of  his  personal  estate  to  his  children  and 
grandchildren  in  the  same  way.  The  parents  of  some 
of  the  grandchildren  to  whom  the  small  legacies  were 
given,  were  still  living. 

The  executor  seems  to  have  proceeded  very  promptly 
to  collect  the  debts  due  to  the  estate,  and  to  sell  both 
the  land  and  personalty.  The  land  sold  for  $9,000,  the 
interest  on  which  he  paid  to  the  widow  until  her  death 
in  January  1861;  and  he  very  soon  thereafter  distrib- 
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uted  that  fund  among  the  parties  entitled.     The  sales    _"^77- 

®  ^  January 

of  the  personalty  and  debts  collected,  after  payment  Term. 
of  debts,  &c.,  amounted  to  $5,665.04;  and  he  seems  to  ; 
have  paid  to  legatees  $3,359.80,  leaving  a  balance  in  ^^^^is" 
his  hands  in  July  1861,  of  $2,305.24.  This  sum,  the  ^^J^^^^ 
executor  states  in  his  answer,  he  then  had  in  his  hands,  fieid»sex*r. 
and  he  was  prevented  paying  it  over  at  once  to  the 
legatees,  by  information  he  received  that  there  were 
several  bonds  outstanding  in  the  county  of  Surry  in 
which  Stubblefield  was  bound.  After  speaking  of  two 
debts  in  that  county,  of  which  he  was  for  some  time 
in  ignorance,  in  which  Stubblefield  was  bound  as  surety 
of  E.  P.  Crenshaw,  who  had  married  his  daughter,  and 
which  had  been  satisfactorily  adjusted  after  much  trou- 
ble and  anxiety,  he  says,  that  being  at  the  house  of 
Wm.  R.  Wilson,  in  that  county,  and  having  expressed 
his  satisfaction  at  the  settlement  of  the  last  of  these 
debts,  and  the  belief  it  was  the  last  debt  in  the  county 
of  Surry  for  which  his  testator  was  bound,  Mr.  Wilson 
replied,  "No,  sir,  you  are  not  through;  I  know  of 
three  or  four  bonds  for  which  your  testator  is  bound. 
I  will  do  you  the  favor  to  procure  a  statement  of  them 
and  send  them  to  you."  Tour  respondent  earnestly 
and  particularly  requested  Mr.  Wilson  to  do  so  at  the 
earliest  possible  period  of  time,  expressing  at  the  time 
his  great  anxiety  to  rid  himself  of  the  estate  of  his 
testator,  especially  in  view  of  the  troubles  then  rapidly 
being  developed." 

The  executor  states  at  great  length  his  actings  in 
the  administration  of  his  testator's  estate,  and  the 
grounds  on  which  he  claims  exemption  from  liability 
for  the  amount  in  his  hands.  These  grounds  refer  to 
the  condition  of  the  country,  and  especially  of  the 
part  of  the  country  in  whidh  he  lived,  and  had  to 
conduct  his  administration.   He  said  that  he  deposited 
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^^77-     the  money  in  the  Farmers  and  Exchange  Bank  in 
Term.     Richmond  in  which  he  deposited  his  own;  and  that  he 

always  had  in  these  banks  much  more  than  the  whole 

&*ais!^    amount  of  assets  in  his  hands;  which  was  as  safe  as 
hbi     ^^^  personal  security  he  could  have  taken  for  it  in 

field's ex'r.  Charles  City.  It  appears,  however,  that  he  had  no 
separate  account  in  these  banks  as  executor;  but  all 
moneys  were  deposited  to  his  individual  credit;  and 
further,  that  though  he  had  at  all  times  to  his  credit  in 
these  banks  more  than  the  amount  of  the  assets  of 
Stubblefield's  estate  in  his  hands,  he  from  time  to  time 
drew  out  and  deposited,  so  that  in  1864,  though  he  had 
a  large  sum  of  money  in  the  banks,  it  was  in  fact  Con- 
federate money. 

In  November  1868  the  accounts  were  referred  to  a 
commissioner;  and  in  September  1871  he  returned 
his  report.  In  the  account  settled  by  the  commis- 
sioner the  executor  is  charged  with  the  sum  of 
$2,305.24,  as  of  the  15th  of  July  1861;  and  this  is 
the  only  charge  against  him;  and  this  is  distributed 
among  the  four  surviving  daughters  and  the  children 
of  a  deceased  daughter.  To  this  report  the  executor 
of  Wilcox  excepted:  1st.  On  the  ground  that  the 
executor  should  not  have  been  charged  with  the  sum 
of  $2,305.24,  which  perished  on  his  hands.  2d.  That 
he  should  not  be  charged  with  interest,  certainly  not 
until  the  end  of  the  war;  and  8d.  That  the  executor 
was  a  lawyer,  and  the  evidence  showed  that  he  ren- 
dered various  and  valuable  professional  services  to 
his  testator's  estate,  for  which  no  compensation  was 
allowed  him. 

The  cause  came  on  to  be  finally  heard  on  the  24th 
of  September  1872,  when  the  court  sustained  the  first 
exception  of  the  executor  to  the  report,  and  dismissed 
the  bill,  though  without  costs.    And  the  plaintiffs 
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thereupon  applied  to  this  court  for  an  appeal ;  which     "^77- 
was  allowed.    In  this  court  the  question  was  raised     Tenn. 


by  the   appellee,  whether  the  bill  should  not  have 

been  dismissed  for  the  improper  joinder  of  parties;     &*ais" 
the  children  of  some  of  the  living  daughters,  whose   g^^^j^j^ 
legacies  had  been  paid,  having  been  joined  as  plain-  fieid»sex*r. 
tiffs. 


Lyons  ^  Stem  and  B.  W.  Lacy^  for  the  appellants. 
Wm.  Green,  for  the  appellee. 

Staples,  J.  The  first  question  is  as  to  the  misjoin- 
der of  parties.  It  is  contended  by  the  counsel  for 
the  appellee,  that  two  or  more  of  the  plaintiffs,  hav- 
ing been  paid  their  respective  legacies,  have  no  in- 
terest in  the  suit,  and  are  therefore  improperly  joined 
as  plaintiflfe;  and  this  objection  may  be  taken  by  de- 
murrer or  plea,  or  even  at  the  hearing.  Admitting 
that  the  point  would  be  fatal  if  taken  in  due  time, 
the  question  arises  whether  it  can  be  made  for  the 
first  time  in  this  court. 

In  this  country,  it  is  believed,  the  rule  is  well  settled, 
that  in  cases  of  misjoinder  of  parties  as  plaintiffs  in 
equity,  the  objection  must  be  made  by  demurrer  if  the 
defect  is  apparent  on  the  face  of  the  bill,  or  by  plea  or 
answer,  if  the  defect  does  not  so  appear;  and  unless 
so  made,  the  objection  will  not  avail  at  the  hearing,  if 
a  decree  can  be  rendered  without  prejudice  to  the 
rights  of  parties.  If  the  misjoinder  cannot  mate- 
rially affect  the  propriety  of  the  decree,  the  court  will 
not  regard  it  at  the  hearing,  if  the  objection  has  not 
been  made  in  the  pleadings.  Livingston  v.  Wood- 
worth,  15  How.  U.  S.  R.  646,  557;  Trustees  of  Water- 
town  V.  Qn/?€7i,  4  Paige  R.  510;  Harder  v.  Harder,  2 
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/877.  Sanf.  Ch.  R.  17;  Newhouse  v.  Miles,  2  Alab.  R.,  N.  S., 

Januaiy 

Term.  460;  Micott  V.  EUkoU,  2  Mary.  Ch.  R.  468;  Bunce  v. 


Gallagher,  5  Blatch.  R.  490;   Story  Ch.  Plead.,  sec. 

S.'^    188,  544. 

St  bbi         There  are  several  well  considered  English  cases 

field's ex'r.  which  hold  that  notwithstanding  a  misjoinder  of  par- 
ties plaintiff,  the  court  permits  a  decree  at  the  hearing 
when  it  appears  that  justice  can  be  done  to  all  the  par- 
ties. In  Bafferty  v.  King,  15  Eng.  Ch.  R.  604,  620, 
Lord  LangdaUy  in  adverting  to  the  objection  that  one 
of  the  plaintiffi  had  no  interest  in  the  suit,  said:  "I 
think  it  is  now  too  late.  If  the  objection  had  been 
stated  in  the  answer,  the  plaintiffs  might  have  ob- 
tained leave  to  amend  their  bill  and  make  John  Raf- 
ferty  a  defendant  instead  of  a  co-plaintiff.  In  such  a  case 
as  this,  when  the  objection  is  reserved  to  the  last  mo- 
ment, and  even  till  after  argument  on  the  merits,  I 
ought  not  to  allow  it  to  prevail."  See  also  the  cases 
cited  in  a  note  to  that  casQ,  and  Lambert  v.  Hutchinson^ 
13  Beavan  R.  277;  Dickenson  v.  Davis,  2  Leigh  401. 

In  the  case  before  us  the  plaintiffs  alleged  to  be  im- 
properly joined  were  infants  at  the  time  their  legacies 
were  paid,  and  nearly  all  of  them  so  continued  when 
this  suit  was  brought.  It  is  highly  probable  the  other 
parties  knew  nothing  of  these  payments.  The  defend- 
ant of  course  knew  all  about  them.  It  was  therefore 
the  more  incumbent  upon  him  to  make  the  objection 
in  some  form  in  the  court  below,  and  at  an  early  stage 
of  the  proceedings.  Had  he  done  so,  the  plaintiffs 
might  have  dismissed  their  suit,  and  commenced  a 
new  one  in  the  name  of  proper  parties,  or  they  might 
have  amended  their  bill  by  striking  out  the  names  of 
those  improperly  joined,  and  making  them  defendants, 
if  so  advised. 

This,  however,  is  unnecessary  in  the  present  state 
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of  the  case,  as  a  decree  may  be  entered  in  favor  of  ,"^77- 

January 

SQch  of  the  plaintiffs  as  are  entitled  to  recover,  and    Term, 
the  bill  be  dismissed  as  to  the  others  with  or  without 

.  Vaiden 

costs.  &  als. 

The  main  ground  of  controversy  is  in  respect  to  the  ^,.  r. , 
sum  of  $2,305.24,  received  by  the  executor  and  never  fieWsex'r. 
accounted  for  by  him.  This  sum  is  part  of  the  assets 
of  the  estate  with  which  the  executor  charged  himself 
in  his  settlement  made  in  1859.  Being  thus  in  pos- 
session of  the  fund,  the  burden  is  upon  him  to  estab- 
lish the  ground  of  his  exemption  from  liability.  His 
defence  is  that  he  could  not  safely  distribute  all  the 
assets,  because  there  were  unsettled  claims  against  the 
estate  for  a  long  period,  and  when  at  last  these  were 
adjusted,  the  condition  of  the  country  and  of  the  lega- 
tees precluded  a  settlement,  until  finally  the  fund  per- 
ished by  the  results  of  the  war.  It  appears  that  the 
last  claim  ever  asserted  against  the  estate  was  settled 
in  1861. 

The  executor  in  his  answer  states  that  a  Mr.  Wil- 
son informed  him  that  he  knew  of  three  or  four 
bonds  for  which  the  estate  was  bound,  and  that  he 
(Wilson)  would  procure  a  statement  of  them  and  send 
it  to  the  defendant.  Mr.  Wilson  did  not  say  who 
held  the  bonds,  nor  did  he  name  the  amount.  The 
executor  does  not  appear  to  have  made  any  enquiry 
on  the  subject  This  was  the  first  and  the  last  ever 
heard  of  the  bonds.  No  statement  was  ever  furnished 
and  no  claimant  ever  appeared. 

This  is  the  only  excuse  given  by  the  executor  for  his 
delay  in  settling  up  the  estate,  and  for  his  failing  to 
pay  for  so  many  years  to  the  legatees,  funds  to  which 
they  were  justly  entitled.  The  executor  had  a  plain 
course  before  him,  either  to  require  refunding  bonds, 
or  to  lend  out  the  money  upon  good  security,  bearing 
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'877-  interest,  or  to  invest  it  under  the  direction  of  a  court 

January  ' 

Tenn.  of  equity.     There  is  no  foundation  for  the  assertion 


that  the  legatees  were  so  much  scattered  after  the  war 

&ais!^    commenced,  the  executor  could  not  pay  them.     It  is  in 

Stubble    P^^^^  *^^^  nearly  all  of  them   were  in  reach  of  the 

field's  exV.  exccutor  as  late  as  the  year  1862,  and  some  of  them 

were  so  down  to  the  close  of  the  war. 

In  order  fully  to  understand  the  ground  upon  which 
the  executor  bases  his  defence,  it  may  be  better  to  give 
his  statement  in  his  own  words,  made  in  hia  answer. 
It  is  as  follows :  "  The  money  now  sought  to  be  recov- 
ered of  him  by  the  plaintiffs  was  then,  to  wit,  on  the 
18th  March  1861,  in  the  Farmers  and  Exchange  Bank 
of  Va.  at  Richmond,  in  the  very  same  place  where 
your  respondent  kept  his  own  money,  and  where  he 
had  at  that  time  to  his  credit,  more  money  than  was 
due  his  testator's  estate,  besides  at  least  three  thous- 
and dollars  in  his  house,  and  continued  from  time  to 
time  to  make  deposits  until  he  had  to  his  credit  an 
amount  exceeding  forty  thousand  dollars." 

It  will  be  seen  that  the  defendant  does  not  state  the 
year  in  which  the  deposit  was  made;  nor  does  he  say 
how  much  of  the  trust  money  was  deposited  in  each 
bank.  All  that  is  sajd  is,  that  the  funds  were  in  those 
banks  on  the  13th  March  1861.  The  only  evidence 
offered  in  support  of  this  statement  is  the  defendant's 
account  with  the  Farmers  and  Exchange  Banks  re- 
spectively. These  accounts,  however,  show  only  his 
individual  transactions  with  those  banks:  they  do  not 
show  any  deposit  of  trust  funds.  There  is  not  in 
either  of  them  an  item  or  figure  from  which  it  can  by 
possibility  be  inferred  that  the  money  to  the  defen- 
dant's credit  in  those  banks  was  in  any  manner  con- 
nected with  the  funds  of  the  estate.  The  account  with 
the  Farmers  Bank  commences  in  1848,  and  closes  in 
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March  1864.     The  various  balances  to  the  credit'  of  ,^^77- 

January 

the  defendant,  from  time  to  time,  were  exhausted  by     Term. 


Vaiden 


checks,  and  these  were  succeeded  by  other  deposits; 
so  that  although  the  defendant  was  perhaps  at  no  time  ^"^ 
without  funds  on  deposit  down  to  March  1864,  yet  the  ^j^ 
character  of  that  fund  had  wholly  changed  by  the  last  field's ex*r. 
mentioned  period.  The  money  to  his  credit  in  March 
1864,  or  at  the  close  of  the  war,  was  not  the  money, 
nor  the  same  kind  of  money  to  his  credit  in  March 
1861.  The  money  which  perished  by  the  results  of 
the  war  was  Confederate  currency,  belonging  to  the 
defendant,  collected  during  the  war,  and  was  not  the 
money  collected  by  him  in  1859  for  the  estate,  nor 
even  a  substitute  for  that  money.  But  this  is  not  all. 
The  account  shows  a  balance  of  $19,753.89  to  the 
credit  of  the  defendant  in  March  1864.  What  has 
become  of  that  balance  ?  There  is  nothing  to  show, 
and  we  are  given  no  information  beyond  what  is  fur- 
nished by  the  account.  The  war  did  not  close  till  a 
year  afterwards.  In  the  meantime  the  defendant  was 
a  refugee,  and  his  section  overrun  by  the  enemy.  He 
must  necessarily  have  used  the  greater  portion  of  the 
fund  to  supply  his  individual  wants  and  necessities. 
At  all  events  we  are  entirely  in  the  dark  as  to  the  state 
of  the  account  at  the  termination  of  the  war  in  April 
1865. 

The  account  with  the  Exchange  Bank  is  liable  to 
the  same  criticism  in  every  respect.  This  account 
shows  a  balance  of  $1,821.98  to  the  credit  of  the  de- 
fendant on  the  1st  March  1862;  but  whether  it  is 
March  1862,  or  1863,  or  1864,  does  not  distinctly  ap- 
pear. The  reference  is  probably  to  March  1862,  when 
the  account  closes.  What  became  of  this  balance  we 
•re  not  told.     Whether  it  was  designed  or  not,  we  are 

left  to  infer  that  the  fund  remained  in  bank  three 
Vol.  xxyni — 21 
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1877.    years  without  use,  atid  was  finally  lost  by  the  result  of 
Term,    the  war. 


But  it  may  be  conceded  that  the  defendant  deposited 

AaiT  ^^^  money  in  bank,  that  he  never  withdrew  it,  but  it 
7:       remained  there  until  gradually  converted  into  Confede- 

field'sex'r.  rate  currency,  and  finally  perished  on  his  hands.  All 
this  may  be  conceded,  and  yet  it  does  not  materially 
help  his  case.  As  has  been  seen,  the  defendant  kept 
no  separate  account  of  the  trust  funds,  but  mingled 
them  with  his  own  money,  checking  indiscriminately 
upon  the  two..  All  the  cases  agree  that  a  fiduciary 
who  makes  investments,  or  deposits  trust  money  in 
his  own  name,  without  designating  in  some  way,  or 
describing  it  as  the  property  of  the  trust,  will  be  held 
liable  for  any  loss  that  may  accrue.  One  of  the  rea- 
sons for  this  rule  is,  that  the  fiduciary  would  otherwise 
be  able  to  throw  upon  the  cestui  que  trust  the  hazards 
of  his  own  business,  by  designating  the  fund  upon 
which  the  loss  has  fallen  as  his  (the  cestui  que  trust' s)^ 
whether  it  was  or  was  not  so  in  reality.  Vol.  2,  part 
2d,  page  1805,  Leading  Cases  in  Equity  (ed.  1877). 
The  cases  of  Harman  v.  Davis  and  Pidgeon  v.  WiUiams^ 
21  Gratt.  pages  194,  251,  do  not  affirm  a  different  doc- 
trine. In  the  first  named  case  the  money  collected 
was  exclusively  Confederate  currency,  collected  with 
the  approbation  of  all  the  parties,  and  the  larger  part 
of  it  duly  distributed.  The  balance  on  hand  the  court 
directed  its  commissioner  to  hold  until  it  was  called  for. 
The  commissioner  deposited  it  in  bank  in  his  own 
name.  He  had  no  other  funds  in  bank,  and  no  part  of 
the  deposit  was  ever  used  or  withdrawn  by  him,  except 
to  pay  the  parties  upon  orders  of  the  court  The  con- 
troversy then  pending  not  having  been  settled  during 
the  war,  the  balance  of  the  fund  in  bank  of  course 
perished  with  the  close  of  the  struggle.    This  courts 
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while  recognizing  the  principle  of  law  in  respect  to    ^^77- 
^dnciaries  already  stated,  was  of  opinion  it  had  no  ap-    Term. 


plication  to  that  case.     The  commissioner  was  di- 

ected  to  hold  the  fond  sobject  to  the  orders  of  court;     &"ais!^ 
and  no  safer  place  could  be  selected  than  the  bank.   ^  Y- 

^  Stubble- 

It  was  lost,  not  by  the  fiailure  of  the  bank,  but  by  the  field's  ex'r. 

destruction  of  that  which  was  the  subject  of  the  de- 
posit. 

And  so  in  Pidgeon  v.  WiUiams,  the  money  deposited 
was  Confederate  money — it  was  not  placed  to  the  indi- 
vidual account  of  the  attorney,  but  to  .his  collection 
account — thus  showing  a  purpose  to  keep  the  client's 
money  separate  from  his  own.  These  and  other  facts 
were  deemed  sufficient  to  prevent  the  application  of 
the  general  rule  already  adverted  to;  but  the  whole 
court  was  of  opinion  that  if  the  attorney  had  mingled 
his  client's  money  with  his  own,  or  deposited  it  in 
bank  upon  his  private  account  as  his  own  money,  this 
would  be  evidence  of  an  appropriation  to  his  own  use, 
and  his  relation  to  his  client  would  henceforth  be  that 
of  debtor  and  creditor,  and  not  that  of  bailor  and  * 
bailee. 

These  cases,  it  is  thus  seen,  aflTord  no  sort  of  author- 
ity to  the  executor  in  the  present  case.  He  collected 
the  assets  of  the  estate  in  a  sound  currency,  deposited 
it  in  bank  to  his  own  private  account,  using  the  fund 
to  advance  his  credit,  and  appropriating  it  to  his  indi- 
vidual purposes,  as  his  convenience  or  his  necessities 
required.  It  is  very  true  that  he  deposited  other  funds 
from  time  to  time,  in  place  of  what  was  withdrawn  j 
but  this  was  only  done  because  it  suited  him,  as  it 
suited  others,  to  use  the  banks  as  depositories  for  his 
private  funds.  If  the  money  to  the  credit  of  the  de- 
fendant proved  as  valuable  as  gold,  these  legatees 
could  not  have  claimed  any  part  of  it,  or  derived  any 
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1877.  advantage  from  it.     Stripped  of  all  its  factitious  sur- 

January  ^   ^  ^^ 

Term,  roundings,  the  transaction  presents  the  simple  case  of 


a  fiduciary  or  his  representative  seeking  to  throw  upon 

^akl^    the  legatees  the  loss  of  his  own  Confederate  currency. 
y\       It  is  not  intended  to  impute  to  this  executor  any  dis- 

fieid'sex'r.  honest  purpose.  He  is  represented  as  a  gentleman  of 
high  social  position,  and  of  undoubted  integrity;  but 
we  are  asked  to  accord  to  him,  upon  his  own  unsup- 
ported answer,  a  measure  of  indulgence  never  allowed 
any  fiduciary.  No  case  decided  by  this  court  in  refer- 
ence to  Confederate  transactions,  has  gone  to  the  ex- 
tent of  sustaining  the  defence  made  here. 

My  opinion  is  to  reverse  the  decree  of  the  circuit 
court,  and  to  enter  a  decree  for  the  balance  reported 
by  the  commissioner. 

In  respect  to  the  claim  for  compensation  on  account 
of  professional  services  rendered  the^  estate  by  the 
executor,  the  evidence  does  not  show  any  such  ser- 
vice of  this  sort,  beyond  the  ordinary  duties  of  an  ex- 
ecutor, as  entitles  the  defendant  to  compensation.  It 
is  therefore  unnecessary  to  decide  the  question  raised 
by  the  learned  counsel  for  the  defendant,  as  to  the 
right  of  an  executor  to  charge  the  estate  for  services 
rendered  in  the  capacity  of  counsel. 

MoNcuRB,  P.,  and  Burks,  J.,  concurred  in  the  opin- 
ion of  StapleSj  J. 

Anderson,  J.,  dissented. 

Degree  reversed. 
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Pfltttttfttl 


Blair  &  Hoge  v.  Wilson. 

February  15. 

1 .  While  the  giving  of  a  check  by  a  debtor  to  a  creditor  is  generally  pre-       1877. 

sumed  to  be  only  a  provisional  or  conditional  payment  of  the  debt  for      'pg—^ 
which  it  is  given,  yet  such  check  may  by  agreement  of  parties,  be 
given  and  received  in  full  payment  and  absolute  discharge  and  satis- 
faction of  the  debt ;  and  whether  it  was  so  given  and  received  is  a 
question  of  /ac^  for  the  jury. 

2.  A  check  may  be  offered  in  evidence  under  the  money  counts;  and  if 

there  is  no  other  evidence  in  the  case,  it  is  of  itself  sufficient  to  entitle 
the  plaintifis  to  recover  on  those  counts :  yet  it  is  only  prima  facie 
evidence  of  money  lent,  paid  and  advanced,  or  had  and  received; 
and  when  it  is  proved  that  no  money  had  come  to  the  hands  of  the 
defendant,  the  presiunption  raised  by  the  check  is  rebutted,  and  no 
recovery  can  be  had  on  those  coimts. 

3.  Where  an  action  of  assumpsit  is  brought  for- goods  sold  and  delivered, 

the  declaration  filed  contains  only  the  common  counts ,  the  bill  of  par- 
ticulars is  filed,  and  the  only  count  in  the  declaration  to  which  the 
evidence  i^lied,  was  that  for  goods  sold  and  delivered.  If  it  is 
shown  that  the  goods  were  absolutely  paid  for  by  a  cheeky  the  de- 
mand upon  the  account  is  thereby  extinguished,  and  there  is  no  count 
in  the  declaration  upon  which  the  plaintiflfe  can  recover. 

4.  Where  the  facts  proved  are  not  plainly  insufficient  to  warrant  the  ver- 

dict of  the  jury,  the  court  did  not  err  in  refusing  to  set  it  aside. 

^ikzre:  Whether  under  the  evidence  in  this  case  the  action  could  have 
been  maintained  on  the  check  if  it  had  been  specially  declared  on. 

The  case  is  fully  stated  by  Judge  Burks  in  his 
opinion. 

Gvy  ^  GiUiamj  for  the  appellants. 
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1877.         Qyid  ^  (JarringioUj  for  the  appellee. 

Term. 


\ Burks,  J.     This  case  is  before  us  on  a  writ  of  super- 

Hoge  s^deas  awarded  by  one  of  the  judges  of  this  court  to  a 
Wilson  j'^^g'^®^^  ^^  ^^^  circuit  court  of  the  city  of  Richmond^ 
rendered  in  an  action  of  assumpsit  instituted  in  said 
circuit  court  by  the  plaintiffs  in  error  (Blair  &  Hoge) 
for  the  benefit  of  Thomas  P.  Hoge,  against  the  de- 
fendant in  error,  Nathaniel  M.  Wilson. 

The  declaration  contains  the  common  counts  only, 
to-wit,  for  goods  sold  and  delivered,  for  work  and 
labor  done,  account  stated,  and  the  usual  money 
counts. 

The  bill  of  particulars  filed  with  the  declaration  is 
an  account  of  Blair  &  Hoge  against  Wilson  for  "3,736 
lbs.  of  tobacco  at  $8,  $29,888.'' 

The  defendant  pleaded  non  assumpsit  and  payment; 
upon  which  several  pleas  issues  were  made  up  and 
tried  by  'a  jury,  and  a  verdict  was  rendered  for  the 
defendant,  and  judgment  entered  thereon  accordingly. 

On  the  trial  the  court  gave  an  instruction  to  the 
jury  to  which  the  plaintife  objected.  The  objection 
was  overruled  and  the  plaintiffs  excepted. 

After  the  jury  rendered  their  verdict,  the  plaintiffs 
moved  the  court  to  set  it  aside  and  grant  them  a  new 
trial,  on  the  ground  that  the  verdict  was  "not  sus- 
tained by  the  evidence  and  was  against  the  evidence.'^ 
The  motion  was  overruled,  and  they  again  excepted. 

The  first  bill  of  exceptions  sets  out  the  facts  proved 
on  the  trial,  and  the  second  bill  refers  to  and  certifies 
those  facts  as  "all  the  facts  proved  on  the  trial." 

It  appears  from  the  certificate  of  facts,  that  in  the 
latter  part  of  March  1865,  Blair  &  Hoge  (the  plain- 
tiffs), merchants  of  the  city  of  Bichmond,  sold  and 
delivered  to  the  defendant  Wilson,  also  a  merchant  of 
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said  city,  the  tobacco  in  the  bill  of  particulars  men-     "^77- 
tioned  at  the  price  therein   stated,  to  wit,  $29,888,     Term. 


V. 

Wilson. 


Confederate  currency.     On  the  first  day  of  April  en- 

suing,  which  was  Saturday,  Wilson  called  at  the  Hoge 
business-house  of  Blair  &  Hoge  in  said  city,  and  gave 
them  his  check  for  the  said  sum  of  $29,888  upon  the 
Farmers  Bank  of  Virginia,  payable  to  Blair  &  Hoge 
or  order,  and  on  the  same  day  Blair  &  Hoge  deposited 
the  check  to  their  credit  in  the  Bank  of  the  Common- 
wealth, where  they  kept  their  bank  account.  Both  of 
these  banks  had  their  places  of  business  in  said  city. 
When  Wilson  gave  the  check  to  Blair  &  Hoge,  it  is 
certified  in  the  bill  of  exceptions,  that  "  Blair  &  Hoge 
received  the  check  as  cash  and  credited  it  to  the  account 
of  Wilson  as  cash^  as  was  the  usual  habit  of  Blair  & 
Hoge  in  receiving  checks  from  their  customers." 

The  check  was  not  presented  for  payment  at  the 
Farmers  Bank  on  the  day  of  its  date  and  delivery 
aforesaid.  On  the  following  day  (Sunday)  the  city  was 
evacuated  by  the  Confederate  army  then  occupying  it, 
and  was  entered  and  taken  possession  of  by  the  Fed- 
eral army  at  an  early  hour  on  the  next  day  (Monday); 
and  all  business  by  the  banks  was  necessarily  pre- 
vented and  suspended  on  that  day,  and  for  several 
weeks  thereafter,  until  the  officers  of  the  banks,  who 
had  left  the  city,  returned  and  resumed  business.  In 
the  dreadful  confiagration  which  occurred  in  the  city 
on  that  memorable  day  (the  8rd  of  April),  the  bank- 
ing houses  of  both  banks  were  burned,  and  the  officers 
of  the  Bank  of  the  Commonwealth,  on  their  return  to 
the  city,  found  amongst  the  debris  of  their  banking 
house  and  contents  the  check  aforesaid,  which  was 
presented  to  the  proper  officers  of  the  Farmers  Bank 
at  the  place  where  the  bank  had  resumed  business  for 
payment;  but  payment  was  declined,  for  the  reason 
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1877.  tiji^j.  i\^Q  officers  did  not  know  whether  Wilson  had 

January 

Term,  funds  to  his  credit  in  bank  equal  to  the  amount  of  the 


V. 

Wilson. 


— ; check.     They  stated,  however,  that  if  Wilson  would 

H^e  S^^^  ^^^  certificate  that  he  had  that  amount  to  his 
credit,  they  would  pay  the  check.  It  does  not  appear 
that  Wilson  was  ever  informed  of  this  statement. 

After  the  refusal  of  the  Farmers  Bank  to  pay  the 
check,  but  how  long  after  does  not  appear,  Blair  & 
Hoge  had  a  settlement  of  their  accounts  with  the 
Bank  of  the  Commonwealth,  and  the  check  was  sur- 
rendered to  them.  They  did  not  at  once  present  the 
check  to  Wilson  for  payment,  or  then  give  him  notice 
of  its  non-payment  by  the  Farmers  Bank;  for  it  seems, 
that  on  the  3rd  of  April  when  the  bank  buildings  were 
burned,  the  business  house  of  Wilson  in  the  city  was 
also  burned,  and  there  was,  for  a  time,  uncertainty  and 
confusion  as  to  the  whereabouts  of  any  one;  as  soon 
as  they  found  him  (but  how  long  this  was  after  they 
had  received  the  check  from  the  Bank  of  the  Com- 
monwealth was  not  proved,)  they  notified  him  of  the 
non-payment  of  the  check  by  the  Farmers  Bank,  and 
called  on  him  to  pay  it;  which  he  refused  to  do. 

It  sufficiently  appears,  that  at  the  time  the  check 
was  given,  Wilson  had  funds  in  the  Farmers  Bank  to 
his  credit  more  than  sufficient  to  pay  the  check;  and 
it  does  not  appear  that  he  ever  afterwards  had  a  sum 
to  his  credit  in  the  bank  less  than  the  amount  of  the 
check,  and  the  cashier  of  the  bank  testified  that  if  the 
check  had  been  presented  on  the  day  of  its  date,  he 
would  have  paid  it. 

It  further  appears  that  Blair  &  Hoge  used  about 
$70,000  Confederate  currency,  in  paying  off  debts 
after  the  first  day  of  April,  and  would  have  used  in 
like  manner  the  amount  of  the  check,  if  it  had  been 
paid  on  the  day  of  its  date  or  at  any  time  thereafter 
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op  to  the  time  they  notified  Wilson  of  its  non-payment 
by  the  bank,  and  demanded  payment  of  him.  It  was 
proved  that  on  the  1st  day  of  April  1865,  Confederate 
States  treasury  notes,  as  compared  with  gold,  were 
worth  at  the  rate  of  $60  of  the  notes  for  $1  of  gold. 

Such  being  in  substance  the  facts  proved,  the  court 
^ve  to  the  jury  the  instruction  excepted  to. 

It  is  in  these  words:  "If  the  jury  shall  believe  from 
the  evidence,  that  on  the  first  day  of  April  1865,  the 
defendant  gave  to  the  plaintiffs,  in  full  payment  for  the 
tobacco  mentioned  in  the  bill  of  particulars,  his  check 
on  the  Farmers  Bank  of  Virginia,  which  check  was 
accepted  by  the  plaintiff  in  full  payment  of  the  ac- 
count; and  the  jury  shall  further  believe  that  at  the 
time  of  drawing  the  said  check  the  said  Wilson  had 
good  and  sufi^cient  reasons  to  believe  that  he  had  in 
hand  funds  to  meet  the  said  check,  and  the  jury  shall 
be  satisfied  from  the  evidence  that  in  fact  the  said 
check  would  have  been  paid  if  it  had  been  presented 
upon  that  day;  the  jury  are  instructed,  that  the  re- 
ceipt of  said  check  by  the  plaintiffs  extinguished  their 
demand  upon  the  account  sued  upon,  and  that  they 
cannot  recover  in  this  action.'* 

Was  any  error  committed  in  giving  this  instruction? 

It  was  a  fact  not  controverted  on  the  trial,  or,  if  con- 
troverted, it  was  put  beyond  dispute  by  the  proof,  that 
in  the  latter  part  of  March  1865  the  plaintiffs  sold  and 
delivered  to  the  defendant  the  tobacco  mentioned  in 
the  account  filed  with  the  declaration,  for  the  sum 
therein  stated,  to  be  paid  in  Confederate  currency. 
The  amount  of  the  account  was  a  debt  owing  by  the 
defendant  to  the  plaintiffs.  It  was  a  fact  equally  well 
established,  that  the  check  was  given  for  this  debt. 
The  suit  was  upon  the  account,  to  recover  the  amount 

thereof;  and  evidence  was  offered  by  the  defendant  to 
Vol.  XXVIII — 22 
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1877.  show  that  the  check  had  been  given  and  accepted  in 

January  °  ^ 

Term,  full  payment  and  absolute  discharge  and  satisfaction 


— ; of  the  account.     The  evidence  was  suflScient,  I  think^ 

H^ge  to  authorize  Ijbe  court  to  submit  to  the  jury  the  deduc- 
woson  ^^^  ^^  *^®  ^^^^^  npon  which  the  proposition  of  law 
contained  in  the  instruction  was  predicated.  Suppos- 
ing this  deduction  to  be  properly  made,  did  the  court 
in  the  instruction  mistake  or  misstate  the  law  arising 
upon  the  facts? 

A  check  has  been  defined  to  be  "a  draft  or  order 
upon  a  bank  or  banking  house,  purporting  to  be 
drawn  upon  a  deposit  of  funds  for  the  payment  at  all 
events  of  a  certain  sum  of  money  to  a  certain  person 
therein  named,  or  to  him  or  his  order,  or  to  bearer, 
and  payable  instantly  on  demand.'^  2  Daniel  on  Neg. 
Ins.,  §  1566. 

It  is  sometimes  inaccurately  described  as  "a  bill  of 
exchange  payable  on  demand,"  or  as,  "in  legal  effect,, 
an  inland  bill  of  exchange,  drawn  on  a  banker,  pay- 
able to  bearer  on  demand."  While  it  has  many  of  the 
properties  of  bills,  it  has  several  peculiar  characteris- 
tics. 

"  Bank  checks,"  says  Mr.  Justice  Swayne^  delivering 
the  opinion  of  the  supreme  court  of  the  United  States 
in  the  case  of  Merchants^  Bank  v.  State  Banky  10  Wall. 
U.  S.  R.  604,  647,  "are  not  bills  of  exchange,  but 
have  many  of  the  properties  of  such  commercial 
paper;  and  many  of  the  rules  of  the  law  merchant  are 
alike  applicable  to  both.  Each  is  for  a  specific  sum 
payable  in  money.  In  both  cases  there  is  a  drawer,  a 
drawee  and  payee.  Without  acceptance,  no  action 
can  be  maintained  by  the  holder  upon  either  against 
the  drawee.  The  chief  points  of  difference  are,  that  a 
check  is  always  drawn  on  a  bank  or  banker.  No  daya 
of  grace  are  allowed.     The  drawer  is  not  discharged 
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by  the  laches  of  the  holder  in  presentment  for  pay- 
ment unless  he  can  show  that  he  has  sustained  some 
injury  by  the  default.  It  is  not  due  until  payment  is 
demanded,  and  the  statute  of  limitations  runs  only 
from  that  time.  It  is  by  its  face  the  appropriation  of 
so  much  mobey  of  the  drawer  in  the  hands  of  the 
drawee  to  the  payment  of  an  admitted  liability  of  the 
drawer.  It  is  not  necessary  that  the  drawer  of  a  bill 
should  have  funds  in  the  hands  of  the  drawee.  A 
check  in  such  case  would  be  a  fraud.  All  the  autho- 
rities, both  English  and  American,  hold  that  a  check 
may  be  accepted,  though  acceptance  is  not  usual."  For 
these  several  propositions  the  learned  justice  cites 
authorities. 

The  giving  of  a  check  for  an  antecedent  debt  is  not 
an  absolute  payment  and  extinguishment  of  the  debt 
in  the  absence  of  an  agreement  giving  it  that  effect. 
Ordinarily,  it  is  only  a  means  of  payment,  and  the 
debt  will  not  be  extinguished  unless  and  until  the 
check  be  paid,  or  unless  loss  be  sustained  by  the 
drawer  in  consequence  of  the  laches  of  the  holder,  in 
which  case  the  debt  will  be  discharged  in  proportion 
to  the  loss  sustained.  If  the  check  be  not  paid,  and 
the  payee  is  without  fault,  his  right  of  action  against 
the  drawer  for  the  debt,  wjiich  has  been  merely  sus- 
pended by  the  giving  of  the  check,  revives,  and  he 
may  have  recourse  to  the  drawer  either  upon  the  debt 
or  upon  the  check  at  his  option.  The  holder  is  allowed 
a  reasonable  time  after  the  check  is  drawn  and  deliv- 
ered within  which  to  present  it  for  payment,  and,  as  a 
general  rule,  it  will  be  in  due  time  if  presented  within 
the  business  hours  of  the  bank  on  the  next  succeeding 
secular  day,  or  if  the  holder  is  prevented  from  making 
presentment  on  that  day  by  any  impediment  which  in 
law  will  excuse  the  failure  to  make  such  presentment^ 


1877. 

January 
Term. 


Blair  & 
Hoge 

V. 

Wilson. 
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1877.  it  will  be  suflScient  if  it  be  presented  within  a  reason- 
January  ^ 

Tenn.  able  time  after  soch  impediment  is  removed.     Among 


V. 

Wilson. 


the  excuses  for  failure  to  make  presentment  deemed 

Hoge  valid,  and  which  apply  as  well  to  checks  as  to  bills 
and  notes,  the  following  are  mentioned  by  Judge 
Story:  1.  Inevitable  accident,  or  overwhelming  ca- 
lamity. 2.  The  presence  of  political  circumstances, 
amounting  to  a  virtual  interruption  and  obstruction  of 
the  ordinary  negotiations  of  trade,  called  the  vis  ma^ 
jor.  3.  The  breaking  out  of  war  between  the  country 
of  the  maker  and  that  of  the  holder.  4.  The  occupa- 
tion of  the  country  where  the  parties  live,  or  where 
the  note  is  payable,  by  a  public  enemy,  which  sus- 
pends commercial  intercourse.  5.  The  utter  imprac- 
ticability of  finding  the  maker  or  ascertaining  his 
place  of  residence.  Story  on  Prom.  Notes,  §§  257, 
261, 262, 264.  See  also  2  Daniel  on  Neg.  Ins.,  §§  1064, 
1065. 

If  the  check  be  not  honored  on  presentment,  due 
notice  of  the  dishonor  should  be  given  to  the  drawer. 
If  the  holder  use  due  diligence  in  making  present- 
ment and  giving  notice  of  non-payment,  the  solvency 
of  the  bank  on  which  the  check  is  drawn  is  in  the 
meantime  at  the  risk  of  the  drawer:  if,  however,  the 
holder  fail,  without  valid  excuse,  to  make  demand  of 
payment  at  the  proper  time,  after  such  default  he  as- 
sumes the  risk  of  the  solvency  of  the  bank,  and  should 
'the  bank  afterwards  suspend  business  or  become  insol- 
vent, the  loss  occasioned  thereby  will  be  the  loss  of 
the  holder. 

The  foregoing  rules,  applicable  to  checks  given  as 
conditional  payment,  I  regard  as  sustained  by  the  au- 
thorities. 

While,  however,  the  giving  of  a  check  by  a  debtor 
to  his  creditor  is  generally  presumed  to  be  only  a  pro- 
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visional  or  conditional  payment  of  the  debt  for  which  ■  "877. 

January 

it  is  given,  yet  such  check,  by  agreement  between  the     Term. 

parties,  may  be  given  and  received  in  full  payment 

and  absolute  discharge  and  satisfaction  of  the  debt.  ^^^ 

I  do  not  find  this  proposition  controverted  anywhere  y- 
except  in  New  York,  where  it  seems  to  be  held  that 
such  an  agreement  is  invalid  because  without  consider- 
tion.  The  authorities  in  all  the  other  states  seem  to 
uphold  such  an  agreement  when  made.  In  some  of 
the  cases  it  is  said  the  agreement  must  be  ^'  express ;'' 
in  others  that  it  must  be  "special;'*  while  in  many 
others  it  is  said  that  it  may  be  either  "  express  or  im- 
plied." The  authorities  touching  such  agreement  are 
collated  and  classified  in  2  Parsons  on  Bills  and  Notes 
159, 160, 161, 162,  note  (t),  and  as  there  given  relate 
mostly  to  bills  of  exchange  and  promissory  notes.  I 
see  no  good  reason,  however,  why  the  rule  should  not 
apply  as  well  to  a  check  as  to  a  bill  or  note,  nor  why 
the  agreement  may  not  as  well  be  implied  as  express. 

To  make  the  agreement  however  valid,  whether  it 
be  express  or  implied,  it  must,  of  course,  be  bonajide  ; 
and  hence,  to  warrant  the  conclusion  of  law  pro- 
pounded in  the  instruction,  it  was  not  only  necessary 
that  the  check  should  have  been  given  and  received  in 
full  payment  of  the  account  sued  upon,  but  it  must 
have  been  drawn  against  suf5.cient  funds;  and  if  the 
check  was  so  given  and  received,  and  there  was  such 
sufficient  funds  to  meet  it,  which  would  have  been 
applied  to  its  payment  if  presented  on  the  day  it  was 
given,  was  not  the  debt  sued  upon  extinguished  by  the 
check,  and  were  the  plantifis  entitled  to  any  recovery 
in  the  action  ? 

As  before  stated,  the  declaration  contained  only  the 
common  counts.  There  was  no  count  on  the  check. 
It  is  true,  that  although  there  was  no  special  count  ovk 
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^1877-  the  check,  it  miffht  have  been  offered  in  evidence  on 

January  '  ° 

Term,  the  money  counts,  and  if  there  had  been  no  other  evi- 


dence  in  the  case,  it  would  of  itself  have  been  suffi- 

jj^ge    cient  to  entitle  the   plaintiffs  to  recover  on    those 
„J'       counts.    4  Rob.  Prac.  548,  and  cases  there  cited.    But 

Wilson.  ' 

the  check  was  only  prima  facie  evidence  of  money 
lent,  paid  and  advanced,  or  had  and  received;  and 
when  it  was  proved  that  no  money  had  come  to  the 
hands  of  the  defendant,  the  presumption  raised  by  the 
check  was  rebutted,  and  consequently  no  recovery 
could  be  had  on  those  counts.  Bank  of  the  United 
States  V.  Jackson^ 8  adm'Xy  9  Leigh  221. 

The  only  count  in  the  declaration  to  which  the  evi- 
dence applied  was  the  count  for  goods  sold  and  de- 
livered, under  which  the  account,  as  a  bill  of  particu- 
lars, was  filed;  and  if  the  goods  (the  tobacco)  were 
paid  for  absolutely  by  the  check,  then  "the  demand 
npon  the  account  sued  upon"  was  thereby  extin- 
guished, and  there  was  no  count  in  the  declaration 
upon  which  the  plaintiffs  could  recover.  Sheehy  v. 
Mandeville  ^  Jam^son^  6  Cranch's  R.  253;  Slocumb^s 
adm^r  v.  Holmes^  adm^r^  1  Howard  (Miss.)  R.  139. 

Whether  under  the  evidence  the  action  could  have 
been  maintained  on  the  check,  if  it  had  been  specially 
declared  upon,  it  is  not  necessary  in  this  case  to  decide. 

I  find  uo  error  in  the  instruction  given  to  the  jury. 

Did  the  court  err  in  overruling  the  motion  of  the 
plaintiffs  for  a  new  trial  ? 

I  regard  the  certificate  of  the  judge  in  this  case  as  a 
^certificate  of  the  facts  proved  on  the  trial,  and  not  a 
certificate  of  the  evidence,  and  this  is  the  more  favor- 
able view  for  the  plaintiflfe.  The  judge  certifies  as 
facts  proved,  that  the  defendant  gave  his  check  to  the 
plaintiffs  for  the  amount  of  his  indebtedness  for  the 
•tobacco  sold,  and  that  the  check  was  received  by  the 


Digiti 


ized  by  Google 


COURT  OP  APPBALS    OP  VIRGINIA.  175 

plaintiffa  as  cashj  and  credited  to  the  defendant  as  cash,    ^^77- 
as  was  the  usual  habit  of  the  plaintiffs  in  receiving    Tenn. 

checks  from  their  customers,  and  that  the  plaintiffs  de- 

posited  the  cheeky  on  the  day  it  was  received,  to  their   ^Hog? 
credit  in  the  Bank  of  the  Commonwealth.     Cash  is    ^„.T- 

Wilson. 

"money  at  command;  ready  money."  Worcester. 
"Cash  (commerce)  is  money  oti  hand,  which  a  mer- 
chant, trader  or  other  person  has  to  do  business  with.'' 
Bouv.  Law  Die.  240.  To  receive  a  check  therefore 
"as  cash  "  is  to  receive  it  as  money — ready  money ^  and 
imports  a  payment  of  the  debt  for  which  it  was  given. 
If  there  was  any  doubt  as  to  the  intention  of  the  par- 
ties in  thus  giving  and  receiving  the  check,  it  was  for 
the  jury  to  solve  that  doubt.  Every  reasonable  pre- 
sumption should  be  made  in  support  of  the  verdict  of 
a  jury  fairly  rendered,  and  according  to  the  long  es- 
tablished well  settled  rule  of  this  court,  such  a  verdict 
cannot  be  set  aside  as  against  the  evidence,  unless 
there  is  a  plain  deviation — unless  the  evidence  is  plainly 
insufficient  to  warrant  the  finding.  Many  of  the  cases, 
the  earlier  and  the  more  recent,  establishing  this  rule 
in  Virginia,  are  cited  and  commented  upon  by  Judge 
Moncure  in  delivering  the  opinion  of  the  court  in  Head's  . 
case,  22  Gratt.  924. 

I  cannot  say  that  the  evidence  in  this  case  was  in- 
sufficient to  warrant  the  verdict;  certainly,  as  it  appears 
to  me,  it  was  not  plainly  insufficient. 

If  there  had  been  no  evidence  tending  to  shew  a 
satisfaction  of  the  debt  sued  upon  by  the  check  given 
and  received,  it  is  still  not  very  clear  that  the  plaintiffs 
were  not  guilty  of  laches  by  which  loss  was  sustained 
by  the  defendant.  But,  with  my  views  of  the  case  al- 
ready expressed,  it  is  not  necessary  to  proceed  further 
in  our  inquiries. 
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1877.        I  am  of  opinion,  that  there  is  no  error  in  the  judg- 
Term,    ment  of  the  circuit  court  of  the  city  of  Richmond,  and 


Wikon. 


that  said  judgment  should  be  affirmed. 

Blair  & 
Hoge 

riunn        MoNcuRE,  P.,  and  Anderson,  J.,  concurred  in  the 
opinion  of  BurkSy  J. 

Christian  and  Staples,  Js.,  dissented. 

Judgment  affirmed. 
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HuDGiNS  V.  Marchant  &  Co. 

February  20. 

1.  Where  real  estate  has  been  sold  under  a  decree  in  a  cause,  and  the       1877. 

sale  has  been  confirmed,  the  purchaser  is  entitled  to  the  possession  of    Jf^^^^ 

Term, 
the  property,  even  though  the  decree  confirming  the  sale  does  not  di- 
rect possession  to  be  delivered  to  him. 

2.  If  an  appeal  in  the  cause  has  been  obtained  and  perfected  before  pos- 

session of  the  property  is  obtained  by  the  purchaser,  he  is  not  entitled 
to  have  possession.  But  if  possession  is  obtained  before  the  appeal 
is  perfected,  the  purchaser  is  entitled  to  retain  it  until  the  case  is  de- 
cided in  the  appellate  court. 

The  case  is  folly  stated  by  Judge  Moncure  in  his 
opinion. 

J.  T.  Seawelly  for  the  appellant. 

M.  jB.  SeaweU  and  Donovarij  for  the  appellees, 

Moncure,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  and  supersedeas  to  a  judgment 

of  the  circuit  court  of  Mathews  county,  rendered  on 

the  26th  day  of  October  1872,  affirming  a  judgment  of 

the  county  court  of  said  county,  rendered  on  the  11th 

day  o|  March  1872,  in  an  action  of  unlawful  detainer, 

in  which  William  H.  Hudgins  was  plaintiff,  and  J."W". 

Marchant  &  Co.  were  defendants.     The'  action  was 

brought  to  recover  possession  of  a  lot  of  land  in  said 

county  commonly  known  as  "Cricket  Hill;"  was  tried 

on  an  issue  joined  on  the  plea  of  not  guilty,  and  verdict 
Vol.  xxvni — 23 
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^1877-    and  judement  were  rendered  therein  for  the  defend- 

Januaiy  00 

Term.    ants.     Two  bills  of  exceptions  were  taken  by  the 
plaintiff  to  rulings  of  the  court  against  him  in  the  pro- 

^A^^of"^  In  the  first  bill  of  exceptions  are  set  out  the  facts  of 
the  case,  which  were  agreed  by  the  parties,  and,  so  far 
as  it  is  material  to  state  them  here,  are  as  follows : 
The  said  William  H.  Hudgins  was  the  owner  of  the 
said  lot  of  land  up  to  the  time  the  same  was  sold  by 
virtue  of  a  decree  of  the  circuit  court  for  said  county 
made  on  the  11th  day  of  October  1870,  in  a  cause 
therein  pending  in  which  Lanier  Bros.  &  Co.  were 
plaintiffs  and  said  Hudgins  was  defendant,  of  which 
decree  a  copy  is  inserted  in  the  bill  of  exceptions. 
Thereby  it  was  decreed  that  unless  the  said  Hudgins 
should  within  a  certain  period  therein  mentioned,  pay 
to  the  said  Lanier  Bros.  &  Co.  the  amount  of  their 
judgment  therein  mentioned  against  the  said  Hudgins, 
certain  commissioners  appointed  by  the  decree  should 
proceed  to  sell,  in  the  manner  and  on  the  terms  pre- 
scribed by  said  decree,  the  property  real  and  personal 
conveyed  by  the  said  Hudgins  and  his  wife,  for  the 
benefit  of  his  creditors,  by  deed  of  trust  mentioned 
in  the  decree.  The  lot  of  land  in  controversy  was  a 
part  of  the  real  estate  thus  decreed  to  be  sold.  The 
said  commissioners  accordingly  sold  the  said  lot  of 
land  under  the  said  decree,  and  the  said  J.  W.  Mar^ 
chant  &  Co.  became  the  purchasers  thereof  at  said 
sale,  made  the  cash  payment,  and  executed  and  de- 
livered their  bonds  for  the  deferred  payments  ^o  the 
said  commissioners.  A  report  of  said  sale  having 
been  made  to  the  court,  the  same  was  excepted  to  by 
the  said  Hudgins,  on  various  grounds,  which  are  set 
out  in  the  bill  of  exceptions.  Afterwards,  to  wit:  at 
October  term  of  said  circuit  court  1871,  the  cause 
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asLxne  on  to  be  again  heard,  on  the  papers  formerly     ^^77- 
read,  and  the  report  of  said  commissioners  of  the  sale    Term. 

by  them  of  the  real  estate  in  the  report  mentioned, — 

the  exceptions  thereto,  &c.,  and  was  argued  by  conn-     "^f  °^ 
set.     On  consideration  whereof,  the  court  overruled  Marchant 

&  (Jo. 

the  exceptions,  and  confirmed  the  said  report  and  sale. 
And  it  being  suggested  to  the  court  that  Walter  G. 
Eudgins  was  in  possession  of  the  property  sold  by 
said  commissioners  in  the  report  mentioned,  it  was 
ordered  that  he  should,  within  ten  days  from  the  ser- 
vice upon  him  of  a  copy  of  said  decree,  surrender  and 
deliver  to  said  J,  W.  Marchant  &  Co.,  the  purchasers 
of  said  property,  possession  thereof.  And  it  was  fur- 
ther ordered  that  unless  said  Walter  G.  Hudgins 
should  so  surrender  possession  of  said  land  to  said 
purchasers,  and  if  he  should  continue  to  hold  posses- 
sion of  the  same  until  the  1st  day  of  December  1871, 
then  the  sheriff  of  said  county  was  ordered  to  remove 
him  from  said  property,  and  put  the  said  purchasers  in 
possession  of  the  same.  A  copy  of  the  said  decree  of 
October  term  1871  is  also  inserted  in  the  bill  of  excep- 
tions. The  purchasers  were  accordingly  put  in  pos- 
session of  the  property  purchased  by  them  as  afore- 
said. 

Afterwards  the  said  William  II.  Hudgins  applied  to 
this  court  for  an  appeal  irom,  and  supersedeas  to  the 
decree  last  mentioned,  which  were  accordingly  allowed 
and  awarded.  A  supersedeas  was  accordingly  issued  in 
the  usual  form,  and  the  bond  with  security  thereby 
required  was  accordingly  given.  But  the  said  pur- 
chasers being  then  in  possession  of  the  said  premises, 
refused  to  deliver  the  same  to  the  said  William  H. 
Hudgins. 

Upon  the  foregoing,  which  were  all  the  facts  and 
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'S77-  evidence  in  the  cause,  the  plaintiff  moved  the  court  to 

January  '  ^ 

Term,  instruct  the  jury  as  follows : 


[         "That  if  they  believe  from  the  evidence  in  the 

"vf  "^  cause,  that  the  complainant,  William  H.  Hudgins,  waa 
^a^oT'^^  the  owner  of  the  tenement  and  premises  in  the  com- 
plaint in  this  cause  mentioned,  before  the  decree  of 
sale,  and  sale  made  in  the  chancery  cause  of  Lanier, 
Bros.  &  Co.  against  Wm.  H.  Hudgins,  now  pending  in 
the  circuit  court  for  the  county  of  Mathews;  that  at 
the  said  sale  the  defendants  became  the  purchasers 
thereof;  that  said  sale  was  confirmed  by  the  said  cir- 
cuit court,  and  the  defendants  put  in  the  possession  of 
said  premises  by  virtue  of  the  decree  of  said  court, 
which  said  decree  has  been  superseded  by  a  decree  of 
the  supreme  court  of  appeals  of  Virginia;  they  are 
bound  to  find  for  the  complainant." 

"Which  instruction  the  court  refused  to  give;  but 
gave  an  instruction  prayed  for  by  the  defendants  as 
follows: 

"The  jury  are  instructed  that  if  they  believe  from 
the  evidence  in  the  cause  that  the  complainant,  Wm. 
'  H.  Hudgins,  was  the  owner  of  the  tenement  and 
premises  in  the  complaint  in  this  cause  mentioned 
before  the  decree  of  sale,  and  sale  made  in  the  chan- 
cery cause  of  Lanier,  Bros.  &  Co.  against  Wm.  H. 
Hudgins,  now  pending  in  the  circuit  court  for  the 
county  of  Mathews;  that  at  the  said  sale  the  defen- 
dants became  the  purchasers  thereof;  that  said  sale 
was  confirmed  by  the  said  circuit  court,  and  the  defen- 
dants put  in  possession  of  said  premises  by  virtue  of 
the  decree  of  said  court  before  the  supersedeas  hereafter 
meniioned  was  awarded;  and  that  the  said  decree  has 
been  superseded  by  a  decree  of  the  supreme  court  of 
appeals  of  Virginia;  they  are  bound  to  find  for  the 
defendants  in  possession." 
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To  which  rulings  of  the  court,  reftisiDg  to  give  the    ^^77. 
instruction  prayed  for  by  the  plaintiff,  and  giving  that    Term. 

prayed  for  by  the  defendants,  the  first  of  the  said  two ; — 

bills  of  exceptions  was  taken.  uagms 

The  other  bill  of  exceptions  was  taken  to  the  opin-  Marchant 
ion  of  the  court  overruling  the  motion  of  the  plaintiff 
to  set  aside  the  verdict  and  award  a  new  trial,  on  the 
ground  of  misdirection  by  the  court  to  the  jury,  and 
because  the  said  verdict  was  against  the  law  and  the 
evidence  in  the  cause. 

The  county  court  having  rendered  judgment  for  the 
defendants  in  the  said  action,  the  same  was  affirmed 
by  the  circuit  court;  whereupon  the  plaintiff  applied 
to  this  court  for  a  writ  of  error  and  supersedeas  to  the 
judgment  of  the  circuit  court;  which  were  accordingly 
awarded. 

The  only  assignment  of  error  in  this  case  is  con- 
tained in  the  petition  for  a  writ  of  error  and  supersedeas 
in  the  case,  and  is  in  these  words: 

"Your  petitioner  is  advised  that  the  said  J.  W.  Mar- 
chant  &  Co.,  by  bidding  off  the  said  land  at  the  sale 
thereof  by  the  commissioners  aforesaid,  acquired  no* 
right  to  the  possession  of  said  land  (the  decree  under 
which  it  was  sold  not  ordering  possession  thereof  to  be 
given),  and  could  only  claim  that  their  offer  should  be 
reported  to  the  court,  subject  to  its  approval  or  disap- 
proval (and  here  it  will  be  noticed  that  said  decree  did 
not  direct  the  said  commissioners  to  deliver  possession 
to  the  highest  bidder).  They  are  no  parties  to  the 
case  of  Lanier^  Bros.  ^  Co.  v.  your  petitioner ^  and  their 
right  to  the  benefit  of  their  bid  for  said  land  depends 
on  the  decision  of  that  case  by  this  honorable  court 
Your  petitioner  is  also  advised  that  the  said  Marchant 
&  Co.  having  no  claim  to  the  possession  of  said  land, 
except  by  virtue  of  the  decree  aforesaid,  made  in  the 
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1877.     case  of  Lanier^  Bros.  ^  Co.  v.  Hudgins;  when  that 
Term,    decree  was  superseded  by  the  order  of  this  court,  their 

title  to  the  possession  failed,  and  your  petitioner  be- 

"yf^  came  entitled  to  the  possession.'' 

^&  c*^^  When  property  is  sold  under  a  decree  of  a  court  of 
chancery,  and  the  report  of  the  sale  is  confirmed  by 
the  court,  the  purchaser  is  entitled  to  possession  of  the 
property  from  the  time  of  such  confirmation,  unless 
there  be  something  in  the  decree  to  the  contrary,  even 
though  there  be  in  the  decree  no  express  direction  for 
the  delivery  of  such  possession  to  the  purchaser.  But 
in  this  case  there  was  an  express  direction  in  the 
decree  that  the  purchaser  should  be  put  in  possession 
of  the  property,  which  was  accordingly  done  before 
any  appeal  from  the  said  decree  was  allowed  by  this 
court,  A  purchaser  under  a  decree  of  a  court  of  chan- 
cery, though  not  an  original  party  to  the  cause  in 
which  the  decree  is  rendered,  becomes  a  party  thereto 
by  his  purchase,  so  far  as  his  rights  as  a  purchaser  are 
concerned.  A  supersedeas  to  a  decree  perfected  before 
the  decree  is  executed,  operates  as  a  stay  of  such  exe-. 
*cution  until  the  cause  is  determined  in  the  appellate 
court.  But  when  the  decree  is  executed  before  the 
supersedeas  thereto  is  perfected,  the  supersedeas  does  not 
operate  as  a  writ  of  restitution  to  restore  them  .to  the 
condition  they  were  in  before  the  execution  of  the 
decree. 

In  this  case  possession  of  the  property  in  contro- 
versy was  delivered  to  the  purchasers  under  the  decree 
before  a  supersedeas  to  the  decree  was  awarded,  and  of 
course  that  supersedeas  cannot  of  itself  operate  as  a 
writ  of  restitution  to  deprive  the  purchasers  of  posses- 
sion and  restore  it  to  the  plaintiff  in  the  suit. 

A  decree,  though  appealed  irom,  is  presumed  to  be 
right  until  it  is  reversed,  and  purchasers  under  it,  wha 
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have  been  put  in  possession  accordingly,  are  entitled    ^^77- 
to  retain  such  possession  until  deprived  of  the  right    Term. 


thereto  by  such  reversal.  

It  can  hardly  be  necessary  to  cite  authorities  in  sup-  ^^^ 
port  of  principles  before  stated,  which  seem  to  be  well  Mediant 
settled  and  to  admit  of  no  question.  References  are 
made  in  the  brief  of  the  counsel  of  the  appellees  which 
are  very  pertinent,  and  among  them  are  the  following 
to  our  own  reports:  White  v.  Jones,  1  Wash.  117;  TTit- 
son  V.  Stevenson's  admW^  2  Call^213;  Rucker  v.  Harrison^ 
6  Munf.  181;  Newcomb  v.  Drummond^  4  Leigh.  67; 
Spencer  v.  Pilcher^  10  Id.  490;  and  Jones  v.  Tatum^  19 
Gratt.  720.  Bacon's  abridgment,  title  supersedeas  is 
also  referred  to  in  regard  to  the  common  law  doctrine 
on  the  subject;  and  some  notice  is  taken  of  a  modifi- 
cation of  the  doctrine  made  by  our  statute,  but  it  does 
not  affect  this  case. 

It  results  from  what  has  been  said  that  there  is  no 
error  in  the  judgment  of  the  circuit  court,  and  that  the 
same  must  be  afiirmed. 

But  in  addition  to  what  has  been  said  it  may  be 
proper  to  state,  that  pending  this  case  in  this  court  the* 
appeal  from  the  decree  under  which  the  said  J.  W. 
Marchant  &  Co.  became  purchasers  of  the  land  in 
controversy  as  aforesaid,  has  been  decided  by  this 
court,  by  which  decision  the  said  decree  was  affirmed. 
Hvdgins  v.  Lanier  Bro.  ^  Cb.,  28  Gratt.  494.  That 
decision  would  have  been  conclusive  of  this  case  in 
fiftvor  of  the  defendants,  if  it  had  not  been  otherwise 
in  their  fEtvor.  But  it  is  needless  to  say  any  thing 
further  on  that  subject. 

Judgment  appirmbd. 
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Cardwbll  v.  Allen,  Trustee. 

March  15. 

1877 
March      ^'  ^^'  portion  of  J  13,  chapter  178,  of  the  Code  of  1873,  prescribing 

Term.  the  penalty  of  an  appeal  and  supersedeas  bond,  refers  only  to  the 

damages  mentioned  in  {  24  of  the  same  chapter,  and  was  not  in- 
tended to  cover  the  rents  and  profits  of  real  estate  in  the  possession 
of  the  appellant  who  had  given  a  deed  of  trust  thereon  to  secure  a 
debt  fully  its  value,  he  having  obtained  an  injunction  to  prevent  the 
sale  of  such  real  estate,  which  injunction  was  dissolved,  and  the  bill 
dismissed,  &nd  the  penalty  of  the  appeal  and  supersedeas  bond  will 
not  be  fixed  with  reference  to  such  "rents  and  profits." 

2.  The  word  "awarded,**  in  said  section  13,  refers  to  the  words  "damages 

and  costs;"  and  the  word  "incurred**  to  the  word  "fees"  therein, 
so  as  to  make  the  meaning  the  same  as  if  the  sentence  had  been  writ- 
ten ;  "  and  also  to  pay  all  damages  and  costs  which  may  be  awarded 
against,  and  all  fees  which  may  be  incurred  by,  the  appellants  or  peti- 
tioners.** 

3.  The  penalty  of  the  appeal  and  supersedeas  bond  should  be  sufficient  to 

indemnify  and  save  harmless  the  surety  in  the  injunction  bond. 

Wiltshire  Cardwell  filed  his  bill  in  the  circuit  court 
of  Prince  Edward  county,  and  obtained  an  injunction 
to  prohibit  Edgar  Allan,  the  trustee  in  a  deed  of  trust 
executed  by  Cardwell  and  wife,  from  selling  certain 
real  estate  conveyed  in  said  deed  to  secure  two  nego- 
tiable notes  held  by  the  English  and  American  Bank 
atParmville,  Va.  The  penalty  of  the  injunction  bond 
was  five  hundred  dollars.  Upon  the  hearing  of  the 
case  the  injunction  was  dissolved,  and  the  bill  dis- 
missed with  costs.  Cardwell  then  obtained  from  a 
judge  of  this  court  an  appeal  from,  and  supersedeas  to, 
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the  decree  of  the  circuit  court  dissolving  the  injunc-    ^^ 
tion  and  dismissing  the  bill ;  and  the  penalty  of  the    Tenn. 
supersedeas  bond  required  by  said  judge  was  only  $200. 
A  motion  was  made  to  require  the  appellant  to  give  a       ^^ 
new  bond  in  a  larger  penalty,  on  the  ground  that  the    ^^^ 
real  estate  conveyed  would  not  sell  for  enough  to 
satisfy  the  debt  due;  that  the  appellant  was  in  posses- 
sion of  the  same,  enjoying  the  rents  and  profits,  and 
that  the  penalty  of  the  bond  ought  at  least  to  be  suffi- 
<;ient  to  cover  the  amount  of  said  rents  and  profits,  in 
addition  to  the  amount  of  damages,  costs  and  fees  in- 
tended to  be  covered  by  the  said  penalty  of  two  hun- 
dred dollars  on  the  first  bond  required. 

Guy  ^  GiUiamj  for  the  appellant. 

W.  W.  Henry  J  for  the  appellees. 

MoNCURB,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  motion  to  require  the  appellant  to  give 
bond  with  security  in  a  larger  penalty  than  two  hun- 
dred dollars,  the  penalty  of  the  appeal  bond  required 
to  be  given  by  the  judge  who  granted  the  appeal  in 
this  case.  The  appeal  is  from  a  decree  dissolving  an 
injunction  to  a  sale  of  land  under  a  deed  of  trust,  and 
dismissing  the  bill.  The  appellant  is  in  possession  of 
the  land,  enjoying  the  issues  and  profits  thereof,  pend- 
ing the  appeal.  The  appellees  contend  that  the  land 
is  not  of  suflicient  value  to  satisfy  the  debt  for  which 
it  is  bound  to  them;  and  that  the  penalty  of  the 
appeal  bond  ought  therefore  to  be  large  enough  to 
cover  the  amount  of  the  said  issues  and  profits  in  ad- 
dition to  the  amount  of  damages,  costs  and  fees  in- 
tended to  be  covered  by  the  said  penalty  of  two  hun- 

•dred  dollars. 

Vol.  xxvni — 24 
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March        ^^^  question  we  now  have  to  solve  is  not  what  the 
Term,    law  ought  to  be,  but  what  it  actually  is.     The  former 
question  is  addressed  to  the  legislature,  the  latter  to 
V.       the  courts.    If  we  were  a  legislature,  we  might  and 
^t^    probably  would  consider  it  very  reasonable  and  proper 
that  in  such  a  case  as  this  the  penalty  of  the  appeal 
bond  should  be  large  enough  for  the  purpose  aforesaid, 
and  that  the  condition  of  the  bond  should  plainly  pro- 
vide to  that  effect;  and  we  might  and  probably  would 
make  or  amend  the  law  accordingly.    But  as  we  are  a 
court,  and  not  a  legislature,  the  enquiry  we  have  to 
solve  simply  is,  what  is  the  law  as  it  now  stands,  not 
what  it  ought  to  be. 

The  law  which  we  now  have  to  construe  is  the  13th 
section  of  chapter  178  of  the  Code  of  1873,  page  1139, 
which  is  in  these  words: 

"  13.  Except  where  an  appeal,  writ  of  error,  or  su- 
persedeaSy  is  proper  to  protect  the  estate  of  a  decedent, 
eonviet,  or  insane  person,  the  same  shall  not  take  effect 
until  bond  is  given  by  the  appellants  or  petitioners,  or 
one  of  them,  or  some  other  person,  in  a  penalty  to  be 
fixed  by  the  court  or  judge  by  or  in  which  the  appeal, 
writ  of  error,  or  supersedeas ^  is  allowed  or  entered, 
with  condition,  if  a  supersedeas  be  awarded,  to  perform 
and  satisfy  the  judgment,  decree  or  order,  or  the  part 
thereof  proceedings  on  which  are  stayed,  in  case  the 
said  judgment,  decree  or  order,  or  such  part,  be  af- 
firmed, or  the  appeal,  writ  of  error,  or  supersedeas^  be 
dismissed;  and  also  to  pay  all  damages,  costs  and  fees 
which  may  be  awarded  against  or  incurred  by  the  ap- 
pellants or  petitioners;  and  if  it  be  an  appeal  from  an 
order  dissolving  an  injuction  or  dismissing  a  bill  of 
injunction,  with  a  further  condition  to  indemnify  and 
save  harmless  the  surety  in  the.inj  unction  bond  against 
all  loss  or  damage  in  consequence  of  his  suretyships 
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and  with  condition,  when  no  supersedeas  is  awarded,  to  w^^^ 
pay  such  specific  damages  and  such  costs  and  fees  as  Term. 
may  be  awarded  or  incurred."  

This  is  the  only  law  which  requires  the  execution  of  ^^ 
an  appeal  bond  and  makes  provision  in  regard  to  the  ^^}^^l 
amount  of  the  penalty  and  terms  of  the  condition  of 
the  bond.  That  portion  of  it  which  involves  the  ques- 
tion we  are  now  considering  is  in  these  words:  "with 
condition,  if  a  supersedeas  be  awarded,  to  perform  and 
satisfy  the  judgment,  decree  or  order,  or  the  part 
thereof  proceedings  on  which  are  stayed,  in  case  the 
said  judgment,  decree  or  order,  or  such  part  thereof, 
be  affirmed,  or  the  appeal,  writ  of  error  or  supersedeas 
be  dismissed;  and  also  to  pay  all  damages,  costs  and 
fees  which  may  be  awarded  against  or  incurred  by  the 
appellants  or  petitioners." 

Now  if  the  damages  which  may  arise  from  a  loss  of 
issues  and  profits  of  the  land  in  controversy  while  in 
possession  of  the  appellant  pending  the  appeal  as  afore- 
said, are  provided  for  by  the  terms  of  the  condition  of 
the  appeal  bond  prescribed  by  the  said  law,  it  must  be 
because  they  are  included  in  the  word  "  damages,"  in 
that  part  of  the  law  which  is  as  follows:  "And  also  to 
pay  all  damages^  costs  and  fees  which  may  be  awarded 
against  or  incurred  by  the  appellants  or  petitioners." 

Are  they  so  included  ?  What  is  the  meaning  of  the 
word  "damages"  in  that  connection? 

Plainly,  we  think  its  meaning  is  defined  by  a  suc- 
ceeding section  of  the  same  chapter,  page  1142  of  the 
Code,  which  is  in  these  words  : 

"24.  When  any  judgment,  decree,  or  order  is  af- 
firmed, damages  shall  be  awarded  to  the  appellee; 
Buch  damages,  when  the  judgment,  decree  or  order  is 
for  the  payment  of  money,  shall  be  the  interest  to 
which  the  parties  are  legally  entitled  in  the  cause  (to 
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1877-  be  computed  upon  the  whole  amount  of  the  recovery, 
Term,  including  interest  and  costs),  from  the  time  the  appeal, 
writ  of  error  or  supersedeas  took  effect,  until  the  affirm- 
ance, or  if  the  affirmance  be  by  the  court  of  appeals, 
Allen,    until  a  copy  of  its  decision  is  entered  in  the  order  book 

trustee.  ^^^ 

of  the  court  below,  which  damages  shall  be  in  satis- 
faction of  all  interest  during  that  time.  When  the 
judgment,  decree  or  order  is  not  for  the  payment  of 
any  money,  except  costs,  the  damages  shall  be  such 
specific  sum  as  the  appellate  court  may  deem  reasona- 
ble, not  being  more  than  one  hundred  dollars,  nor  in 
the  court  of  appeals  less  than  thirty  dollars." 

In  construing  the  words,  "  and  also  to  pay  all  dam- 
ages, costs,  and  fees  which  may  be  awarded  against  or 
incurred  by  the  appellants  or  petitioners,"  we  must 
apply  the  rule,  ^^redendo  singvla  singuliSy"  and  refer  the 
word  *'  awarded  "  to  the  words  "  damages  "  and  "  costs," 
and  the  word  "  incurred  "  to  the  word  "  fees."  So  as 
to  make  the  meaning  of  the  sentence  the  same  as  if  it 
bad  been  thus  written :  *' And  also  to  pay  all  damages 
and  costs  which  may  be  awarded  against,  and  all  fees 
incurred  by  the  appellants  and  petitioners." 

In  that  form  of  expression  the  meaning  of  the  word 
"damages"  in  the  13th  section  seems  to  be  perfectly 
plain,  especially  when  we  take  that  section  in  connec- 
tion with  the  24th  of  the  same  chapter;  which  declares 
that  when  any  judgment  &c.  is  affirmed,  damages  shall 
be  awarded  to  the  appellee;  such  damages  to  be  a 
certain  percentage  on  the  recovery,  if  of  money,  or  a 
specific  sum,  if  the  recovery  be  not  of  money  except 
costs. 

That  the  words  •*  incurred  by,"  in  the  13th  section, 
refers,  and  is  confined  to,  the  word  "fees"  therein,  ap- 
pears from  the  act  passed  February  15,  1844,  acts  of 
assembly  1843  '44,  page  46,  chap.  64,  §  3,  which  enacts 
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**that  the  secnritiefl  to  all  appeal  and  supersedeas  bonds    J^^7' 
in  the  said  court  of  appeals  shall  be  liable  to  the  clerks     Tenn. 

for  all  fees  which  shall  be  incurred  by  the  appellant  or 

plaintiff  in  any  appeal  or  supersedeas.''  This  is  the  ^^]^^^^ 
first  law  which  made  the  appeal  bond  cover  fees  in-  ^^*°» 
curred  by  the  appellant  to  the  clerk.  These  fees  never 
were,  nor  ever  are,  awarded  against  the  appellant, 
though  incurred  by  him.  Damages  and  costs  recovered 
by  the  appellee  on  the  affirmance  of  a  judgment  or 
decree  always  have  been  and  are  awarded  against  the 
appellant 

That  the  revisors  did  not  intend  to  make  any  mate- 
rial change  of  the  law  by  the  sections  aforesaid  which 
they  embodied  in  the  Code  of  1849  is  manifest.  Such 
is  the  presumption  of  law  in  the  absence  of  any  decided 
evidence  to  the  contrary.  They  made  in  their  report 
no  note  of  any  intention  to  make  such  change.  They 
refer  in  the  margin  of  their  report,  opposite  to  sections 
13  and  24  of  chapter  182,  on  pages  888  and  891,  to 
the  old  laws  revised  by  them,  which  seem  to  have 
been  substantially  the  same  as  the  new,  except  that 
the  latter  is  much  more  condensed  than  the  former. 

The  word  "incurred"  is  used,  and  properly  so, 
in  section  10  of  chapter  175  of  the  Code,  page  1128^ 
which  directs  that  where  an  injunction  is  to  proceed- 
ings on  a  judgment  or  decree,  the  condition  of  the 
injunction  bond  shall  be  to  pay  such  judgment  or  de- 
cree, "and  all  such  costs  as  may  be  awarded  against 
the  party  obtaining  the  injunction,  and  all  such  dam- 
ages as  shall  be  incurred  in  case  the  injunction  be  dis- 
solved." The  costs  here  referred  to  are  "awarded" 
by  the  court  of  chancery  in  the  injunction  suit,  and 
against  the  plaintiff  therein;  *but  there  is  no  award 
in  that  suit  of  any  damages  incurred  in  case  the  in- 
junction should  be  dissolved.    The  damages  referred 
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M^^ch  ^  ^^  *^^  section  by  the  words  "all  such  damages  as 
Term,  shall  be  incurred  in  case  the  injunction  be  dissolved," 
are  the  damages  provided  for  by  section  12,  on  the 
%]^*^  same  page,  which  enacts,  that  "where  an  injunction 
m!stee  ^^  ®^^^  proceedings  on  a  judgment  or  decree  for  money 
is  dissolved,  wholly  or  in  part,  there  shall  be  paid  to 
the  party  having  such  judgment  or  decree,  damages  at 
the  rate  of  ten  per  centum  per  annum^'*  &c.  These  dam- 
ages may  properly  be  said  to  be  "incurred  in  case  the 
injunction  be  dissolved;'^  for,  in  that  event,  they  are 
directed  to  be  included  in  the  execution  afterwards 
to  be  issued  on  the  judgment  or  decree,  and  may  be 
recovered  of  the  surety  in  the  injunction  bond  by  a  suit 
thereon.  There  is  therefore  no  conflict  between  the 
law  in  regard  to  injunction  bonds  and  the  construc- 
tion we  have  placed  on  the  law  in  regard  to  appeal 
bonds. 

Of  course,  as  the  appeal  in  this  case  is  from  a  decree 
dissolving  an  injunction  aud  dismissing  a  bill  of  in- 
junction, the  bond  should  be  with  a  further  condition  to 
indemnify  and  save  harmless  the  surety  in  the  injunc- 
tion bond  against  all  loss  or  damage  in  consequence  of 
his  suretyship.  Therefore  the  penalty  of  the  appeal 
or  supersedeas  bond  ought  to  be  not  less  than  the  pen- 
alty of  the  injunction  bond,  which  it  appears  was 
^500.  The  appellant  ought  to  be  required  to  execute 
a  new  bond  in  the  penalty  of  $700,  with  condition  as 
the  law  directs,  in  a  case  in  which  a  supersedeas  is 
awarded,  and  in  which  the  appeal  is  from  an  order  or 
decree  dissolving  an  injunction  or  dismissing  a  bill  of 
injunction.  See  Code,  p.  1189,  §  13.  And  the  same 
is  ordered  accordingly. 

We  have  not  in  the  foregoing  opinion,  referred  to 
the  cases  cited  by  the  counsel  in  the  argument,  be- 
<iause  they  seem  to  depend  upon  the  statutes  and  rules 
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of  practice  of  other  states  and  of  the  United  States,    ^1^77- 

f  '      March 

which  do  not  apply  to  this  state;   the  law  of  which     Term. 
is  sufficiently  plain  without  seeking  for  aid  from  those 
sources. 

•  We  have  prepared  an  order  to  be  entered  in  con-    ^"^"' 
formity  to  the  foregoing  opinion. 

Staples,  J.  I  am  not  prepared  to  concur  in  the 
opinion  just  delivered,  nor  to  express  any  dissent 
therefrom.  There  may  be  cases  in  which  the  language 
of  the  statute  would  require  a  more  extended  con- 
struction than  that  given  by  the  opinion  of  the  presi- 
dent. For  example,  in  an  action  of  ejectment  by  the 
owner  for  the  recovery  of  real  estate,  and  a  judgment 
in  his  favor.  If  the  plaintiff  is  kept  out  of  possession 
for  three  or  four  years  by  an  appeal  to  this  court,  and 
the  judgment  is  affirmed,  I  am  not  prepared  to  say 
there  is  no  remedy  upon  the  appeal  bond  for  the  re- 
covery of  the  rents  and  profits  between  the  date  of 
the  judgment  and  the  affirmance.  Other  cases  may 
be  readily  suggested.  I  prefer  to  wait,,  and  to  decide 
each  case  as  it  arises;  especially  as  there  may  be  ac- 
tions on  appeal  bonds  in  which  these  questions  will 
be  distinctly  presented. 

The  order  was  for  a  new  bond  in  a  sufficient  amount 
to  secure  the  surety  in  the  injunction  bond,  as  well  as 
the  costs  and  damages,  but  not  the  rents  and  profits 
of  the  land. 
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Lewis  v.  Henry's  ex'ors  ^  als. 

March  i6. 

Absent,  AndersoTij  J* 

1877.        I.  Testator  by  his  will  gives  land  and  stock  upon  it  to  his  son  H.     By  the 

March  ^d  clause  of  his  will,  he  gives  to  his  five  daughters,  by  name,  the 

jTenn. 

balance  of  his  land,  his  daughter  M  to  account  to  the  rest  of  his 

daughters,  in  the  sum  of  $3,500,  and  his  daughter  L  |5,2oo,  these 

being  the  amounts  paid  for  homes  for  them.     By  the  4th  clause  he 

gives  to  his  son  H  and  his  five  daughters  the  balance  of  his  personal 

property  to  be  equally  divided  among  them — Held  : 

1.  The  advancements  to  M  and  L  are  only  to  be  brought  into  the 

division  of  the  real  estate. 

2.  The  personal  estate  embraced  in  the  4th  clause  is  to  be  equally 

divided  among  the  son  H  and  the  five  daughters. 

II.  Testator,  some  months  after  making  his  will,  makes  a  codicil  to  his 
will  in  which  he  says :  If  my  estate  should  have  to  pay  the  debt,  or 
any  part  thereof  in  the  lawsuit  brought  by  M*s  adm*r  against  Dr.  B*s 
estate,  I  hereby  will  and  direct  that  my  daughter  M  is  to  forfeit  all 
interest  in  my  estate,  and  is  to  inherit  nothing  under  my  will.  He 
was  the  surety  of  B,  who  had  been  the  husband  of  M,  and  was  not 
sued,  but  settled  the  debt  and  took  an  assignment  of  it.  After  his 
death  in  a  suit  by  his  executors,  his  daughter  1»rings  the  money  into 
court,  and  tenders  it — Held  : 

I.  The  condition  created  by  the  codicil  is  a  condition  subsequent, 
and  the  estate  not  having  paid  the  debt,  but  M  tendering  the 
money  to  pay  it,  her  interest  in  her  father's  estate  is  not  for- 
feited. 

III.  As  to  the  portion  of  the  property  given  to  his  daughter  S,  testator 
directs  that  his  executors  shall  hold  it  in  trust,  and  manage  and  deal 

*  Judge  Anderson  was  prevented  by  severe  illness  from  sitting  in  most 
of  the  causes  decided  during  this  term  of  the  court. 
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out  the  proceeds  thereof  for  her  and  family  as  their  necessities  may       1S77. 

The  executors,  as  trustees  of  S,  may  use  the  proceeds  arising  from 


sales  and  collections,  as  well  as  from  rents  and  profits,  as  in      Lewis 


V. 


their  discretion  the  necessities  of  said  S  and  family  may  re-     jTenrv's 
quire.     They  may  give  her  possession  of  the  property,  or  they   executors 
may  purchase  for  her  such  property  as  they  may  deem  neces-      &  ^^^ 
sary  for  the  use  of  herself  and  family,  or  to  enable  her  to  cul- 
tivate or  improve  the  real  estate  devised  to  her;  and  to  erect 
suitable  buildings  upon  the  real  estate,  so  as  to  enable  her  to 
reside  upon  and  cultivate  it.     And  they  will  not  be  respon- 
sible for  any  personal  property  which  in  their  discretion  they 
may  put  in  the  possession  of  said  S,  and  which  may  be  wasted 
or  lost  while  in  her  possession.     And  they  may  sell  and  use  or  * 
reinvest  as  in  their  judgment  the  necessities  of  said  S  and  her 
family  may  require. 

In  October  1872  Edward  W.  Henry,  Sen.,  of  the 
county  of  Charlotte,  departed  this  life,  having  made 
his  will  and  a  codicil  thereto,  which  was  duly  admit- 
ted to  probate  in  the  county  court  of  Charlotte,  and 
Edmund  W.  Henry,  Jr.  and  James  T.  Buster  quali- 
fied as  executors  thereof. 

By  the  second  clause  of  his  will  the  testator  gave  to 
his  son,  Edward  W.  Henry,  a  tract  of  land  which  is 
set  out  by  metes  and  bounds,  for  his  life;  and  at  his 
death  it  was  to  be  divided  among  his  children  by  his 
then  present  wife.  Testator  gave  also  to  his  said  son 
all  testator's  stock  of  horses,  mules,  hogs  and  sheep, 
all  his  cattle,  except  two  cows  and  calves,  which  he 
gave  to  his  daughter,  C.  Catlett,  and  the  furniture  in 
the  room  occupied  by  the  said  Edward,  &c. 

The  third  and  fourth  clauses  are  as  follows : 

8d.  I  give  and  bequeath  to  my  daughters,  M.  R. 

Lewis,  S.  J.  Armistead,  Lucy  D.  Leigh  ton,  Celine 

Catlett  and  A.  B.  Smith,  and  their  heirs,  the  balance 

of  my  landed  property,  to  be  equally  divided  between 

them;  but  my  daughter  Lewis  is  to  be  accountable  to 
Vol.  xxvni — 25 
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I87^    jjjie  regt  q{  my  daughters  in  the  sum  of  $3,500,  and  my 
Tenn.    daughter  Leighton,  $5,120,  these  being  the  amounts 
paid  for  homes  for  them. 
4th.  I  will  and  direct  that  all  my  household  and 
Henry's   kitchen   fumiture,  not  before  willed,  silverware,  all 

executors  ' 

&  ais.  money  in  hand  due  me,  bonds,  accounts  and  every- 
thing which  may  be  due  me  from  any  source,  crops, 
and  any  personal  property  which  may  herein  be  omit- 
ted, shall  be  equally  divided  between  my  son  E.  W. 
Henry  and  my  five  above  named  daughters. 

By  the  fifth  clause  of  his  will,  as  to  that  portion  of 
his  property  willed  to  his  daughter,  A.  B.  Smith,  the 
testator  directed  that  his  executors  shall  hold  it  in 
trust,  and*  manage  and  deal  out  the  proceeds  thereof, 
for  her  and  her  family,  as  their  necessities  may  re- 
quire. 

This  will  was  written  by  the  testator  himself,  and 
bears  date  on  the  21st  of  April  1871.  The  codicil 
bears  date  on  the  15th  of  November  1871,  and  is  as 
follows :  If  my  estate  should  have  to  pay  the  debt,  or 
any  part  thereof,  in  the  lawsuit  brought  by  Miller's 
administrator  against  Dr.  Wm.  B.  Lewis'  estate,  I 
hereby  will  and  direct,  that  my  daughter  M.  R.  Lewis 
is  to  forfeit  all  interest  in  my  estate,  and  is  to  inherit 
nothing  under  this  my  will. 

The  bond  referred  to  in  the  above  codicil  bears  date 
the  16th  of  November  1858.  It  was  executed  by 
Lewis,  with  E.  W.  Henry  as  his  surety,  to  George  M. 
T.  Miller,  for  the  sum  of  one  hundred  and  ninety-five 
dollars.  Dr;^  Lewis  having  died,  and  as  it  would  seem 
without  sufficient  assets  to  pay  his  debts,  an  action 
on  this  bond  was  brought  by  Miller's  administrator 
against  Mrs.  Lewis,  as  executrix  of  Dr.  Lewis,  and  a 
judgment  was  recovered  against  her  prior  to  the  15th 
of  April  1872.    No  action  was  instituted  upon  the 
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bond  agaiDBt  Mr.  Henry;  bat  after  the  judgment  was     '^7^ 
rendered  against  Mrs.  Lewis,  he  settled  with  the  ooan-    Term. 

«el  of  the  plaintiff,  by  giving  him  a  receipt  for  the 

amount  upon  a  claim  which  he  had  upon  an  estate  in       ^  ^ 
the  hands  of  the  counsel  of  Miller,  as  administrator,   Henry's 

'  executors 

4knd  tb^  bond  was  assigned  by  Miller's  administrator    &  ais. 
to  E.  W.  Henry,  Sr.,  without  recourse. 

In  January  1873  the  executors  of  E.  W.  Henry,  Sr., 
and  E.  W.  Henry,  Jr.,  in  his  own  right,  instituted  a 
suit  in  equity  in  the  circuit  court  of  Charlotte  county, 
against  M.  R.  Lewis  and  the  other  daughters  of  E.  W. 
Henry,  Sr.,  and  the  husbands  of  those  who  were  mar- 
ried; in  which  they  set  out  the  foregoing  facts  and 
asked  the  advice  and  direction  of  the  court  in  the  ad- 
ministration of  their  testator's  estate.  The  points  on 
which  they  asked  for  instruction  were:  1st  Whether 
upon  the  facts  of  the  case  Mrs.  Lewis  had,  under  the 
codicil,  forfeited  her  share  of  the  testator's  estate. 
2d.  Whether  the  charges  made  against  Mrs.  Lewis 
and  Mrs.  Leighton  in  the  third  clause  of  the  will  were 
to  be  considered  as  affecting  the  division  of  the  per- 
sonalty directed  in  the  fourth  clause.  8d.  Whether, 
under  the  powers  vested  in  the  executors  in  the  fifth 
<^lau8e  of  the  will,  they  were  authorized  to  use  the 
principal  of  the  fund,  or  only  the  interest  and  profits 
thereof,  for  the  support  and  maintenance  of  Mrs.  A. 
B.  Smith  and  family.  And  if  she  should  wish  to  re- 
side on  the  land  devised  to  her,  to  what  extent  might 
the  money  coming  to  her  be  used  in  improving  by 
building,  &c.,  on  said  land,  or  any  other  land  selected 
for  her  home. 

Mrs.  Lewis  alone  answered  the  bill.  She  insisted, 
that  the  case  had  not  occurred  on  which  the  forfeiture 
of  her  interest  in  her  father's  estate  was  to  occur,  he 
never  having  been  sued  for  the  debt;  and  if  it  was 
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1877.     paid,  was  paid  by  him  in  his  lifetime,  though  ii)  fact 
Term,    he  had  paid  no  money.    But  if  the  codicil  created  a 


forfeiture,  it  was  upon  a  condition  subsequent;  and 

^^^    the  facts  must  come  precisely  up  to  the  terms  of  the 
Henry's  condition,  which  was  not  the  case  here,  and  moreover, 

executors 

&  ais.  it  lay  in  compensation;  and  she  brought  into  court  the 
amount  of  the  debt,  and  tendered  it  in  satisfaction 
thereof. 

On  the  question  of  the  charges  made  in  the  third 
clause  of  the  will,  she  insisted  they  were  to  be  con- 
fined to  the  real  estate  disposed  of  in  that  clause. 

The  cause  came  on  to  be  heard  on  the  2d  of 
April  1873,  when  the  court  held,  that  the  event  had 
occurred  upon  which  the  testator,  by  the  codicil  to  his 
will,  provided  for  the  forfeiture  of  Mrs.  Lewis'  interest 
in  his  estate,  and  she  had  no  interest  therein  beyond 
the  advancements  to  her  by  the  testator  in  his  life- 
time; and  that  the  portion  which  had  been  willed  to 
her  passed  to  the  other  children  mentioned  in  the  third 
and  fourth  clauses  of  the  will,  and  there  was  no  intes- 
tancy  thereof.  And  the  court  further  held,  that  Mrs.. 
Leighton  could  take  no  further  interest  in  the  estate, 
real  or  personal,  until  the  other  daughters  should  be 
made  equal  to  her  by  receiving  the  like  sum  of  $5,120. 

And  the  court  held,  that  by  the  5th  clause  of  said 
will  the  said  testator  did  not  intend  to  change  the  be- 
quest to  his  daughter,  Ada  B.  Smith,  but  only  to  place 
it  under  the  cdntrol  and  management  of  his  executors 
as  trustees  for  her  sole  use  and  benefit;  and  that,  in 
exercising  the  said  trust,  they  are  to  deal  out  the  pro- 
ceeds arising  as  well  from  sales  and  collections  as  from 
the  rents  and  profits,  according  as  in  their  discretion 
the  necessities  of  said  Ada  B.  Smith  and  family  may 
require;  and  that  the  said  trustees  are  at  liberty  to  give 
the  said  Ada  B.  Smith  the  possession  and  use  of  any 
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and  all  of  the  said  property,  if  in  their  discretion  the    Jl^7^ 
necessities  of  herself  and  family  require  it,  or  they    Term. 

may  purchase  for  her  such  property  as  they  may  deem ; — 

necessary  and  proper  for  the  use  of  herself  and  family,       ^ 
or  to  enable  her  to  cultivate  or  improve  the  real  estate   Henry's 

^  executors 

devised  to  her;  and  they  are  at  liberty,  in  the  exercise  &  ais. 
of  the  same  discretion,  to  erect  suitable  buildings  upon 
the  said  real  estate,  so  that  she  may  be  enabled  to 
reside  thereon  and  to  cultivate  the  same.  And  any 
personal  property  which,  in  the  exercise  of  their  dis- 
cretion, they  may  place  in  the  possession  of  the  said 
Ada  B.  Smith,  and  which  may  be  used,  wasted  or  lost 
while  in  her  possession,  shall  not  be  chargeable  to 
them,  the  said  trustees,  by  reason  thereof,  but  their 
responsibility  therefor  shall  cease  whenver,  in  the  ex- 
ercise of  their  discretion,  they  have  so  placed  her  in 
the  possession  thereof.  And  the  said  trustees,  if  in 
their  discretion  they  deem  it  best,  are  at  liberty  to  sell 
any  and  all  of  the  trust  subject,  and  use  or  reinvest  the 
proceeds,  or  any  part  thereof,  as  in  their  judgment  the 
necessities  of  the  said  Ada  B.  Smith  and  family  may 
require. 

From  this  decree  Mrs.  Lewis  applied  to  this  court 
for  an  appeal ;  which  was  allowed. 

Ould  ^  Carringtmj  for  the  appellant. 

W.  W.  Henry  and  Wood  BovMin^  Jr.^  for  the  ap- 
pellees. 

Christian,  J.,  delivered  the  opinion  of  the  court 

Two  questions  arise  in  this  case  for  our  consider- 
ation. Both  depend  upon  the  true  construction  to  be 
given  to  the  will  of  the  testator,  Edward  W.  Henry. 
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March        They  arise  under  the  third  and  fourth  clauses  of 

Term,    said  will,  and  under  the  codicil    executed    several 

]     months  after  the  date  of  the  will. 

V.  In  the  first  clause  of  his  will  the  testator  provides 

ex^tora  ^^^  *^^  payment  of  his  debts.    In  the  second  clause  he 

&  ais.     gives  to  his  son,  Ed.  W.  Henry,  a  tract  of  land  set  out 

by  metes  and  bounds  and  certain  personal  property. 

Then  follow  the  third  and  fourth  clauses  in  these 

words : 

^^  8d.  I  give  and  bequeath  to  my  daughters,  M.  R. 
Lewis,  S.  J.  Armistead,  Lucy  D.  Leighton,  Celine 
Catlett  and  A.  B.  Smith,  and  their  heirs,  the  balance 
of  my  landed  property,  to  be  equally  divided  between 
them;  but  my  daughter  Lewis  is  to  be  accountable  to 
the  rest  of  my  daughters  in  the  sum  of  $3,500,  and 
my  daughter  Leighton  $5,120,  ihese  being  the  amounts 
paid  for  homes  for  them. 

"  4th.  I  will  and  direct  that  all  my  household  and 
kitchen  furniture,  not  before  willed,  silverware,  all 
money  in  hand  and  due  me,  bonds,  accounts,  and 
everything  which  may  be  due  me  from  any  source, 
crops,  and  any  personal  property  which  may  be  herein 
omitted,  shall  be  equally  divided  between  my  son,  E. 
W.  Henry,  and  my  five  above-named  daughters." 

The  court  is  of  opinion,  that  reading  these  two 
clauses  together,  and  looking  to  the  general  scope  of 
the  will,  the  intention  of  the  testator  was  manifest  in 
making,  by  the  third  clause  of  his  will,  an  equal  dis- 
tribution of  the  balance  of  his  real  estate  (after  the  dis- 
position of  that  contained  in  the  second  clause  to  his 
son,  Edward  W,  Henry,)  among  his  daughters.  He 
had  in  his  lifetime  advanced  to  his  daughter,  Mrs. 
Lewis,  real  estate  to  the  value,  fixed  by  himself,  of 
$3,500,  and  to  his  daughter,  Mrs.  Leighton «  real  estate 
to  the  value,  also  fixed  by  himself,  of  the  sum  of 
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$5,120,  these  amonnts  being,  as  he  expresses  it  in  the  ^^77- 
third  clause  of  his  will  above  quoted,  "  the  amounts  paid  Tenn. 
for  homes  for  them"  

We  think  it  is  plain,  that  the  testator  disposing  of    ^"^ 
his  real  estate  among  his  five  daughters,  and  having   Henry's 
advanced  certain  real  estate  to  two  of  his  daughters  as     &  ais. 
homes  for  them  of  the  value  of  $3,500  to  one,  and 
$5,120  to  the  other,  intended  to  make  the  distribution 
of  this  real  estate  equal  by  requiring  his  advanced 
daughters  to  account  in  the  distribution  for  the  real 
estate  thus  advanced  at  the  price  fixed  by  the  testator. 

We  are  of  opinion  that  the  third  clause,  thus  dis- 
I>osing  of  his  real  estate,  is  entirely  independent  of, 
and  is  not  controled  by  the  fourth  clause  of  the  will. 
The  latter  clause  disposes  of  the  residuum  of  the  per- 
sonal  estate,  which  he  directs  '^  shall  be  divided  equally 
between  my  son,  E.  W.  Henry,  and  my  five  daughters." 

These  two  clauses  are  separate  and  independent. 
One  relates  to  the  disposition  of  his  real  estate,  the 
other  to  that  of  his  personal  estate. 

The  advancements  which  the  testator  in  his  lifetime 
had  made  to  his  daughters  were  in  real  estate,  ^*as 
homes  purchased  for  them."  In  disposing  of  his  real 
estate,  he  requires  an  equal  distribution;  and  in  order 
to  make  it  equal,  his  advanced  daughters  are  required 
to  account  in  th/it  distribution.  When  he  comes  to 
dispose  of  his  personal  estate  in  the  fourth  clause  of  his 
will,  the  objects  of  his  bounty  are  no  longer  his  daugh- 
ters alone,  but  he  divides  this  personal  property  equally 
among  his  son  and  his  five  daughters. 

We  think  it  is  plain,  that  the  testator  having  sepa- 
rated his  bequests  in  two  distinct  clauses  of  his  will, 
one  having  reference  to  real  estate  and  the  other  to 
personal  estate,  and  the  objects  of  his  bounty  being 
dififerent  persons  (in  the  one  his  daughters  only,  and 
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JL^77-  in  the  other  his  son  and  daughters),  it  was  not  his  in- 
Term.  tention  to  charge  the  advancements  to  his  two  married 
daughters  upon  both  the  real  and  personal  estate  de- 
vised and  bequeathed  to  them.  If  he  had  intended' 
Henry's  thcsc  advancements  to  be  a  charge  aeainst  both  real 

executors  °        ° 

&ais.  and  personal  estate,  he  would  not  have  created  this 
charge  by  putting  it  in  the  third  clause  of  his  will, 
which  related  to  real  estate  alone,  but  in  a  separate 
item,  general  in  its  terms,  and  without  qualification  of 
any  sort. 

The  court  is  therefore  of  opinion,  that  the  advance- 
ments made  by  the  testator  in  his  lifetime  are  made 
by  his  will  a  charge  only  upon  the  real  estate  disposed 
of  by  the  third  clause  of  the  will,  and  are  in  no  man- 
ner to.be  considered  in  the  distribution  of  the  personal 
estate  bequeathed  under  the  fourth  clause. 

The  second  and  most  important  question  we  have  to 
determine  arises  under  the  codicil  to  the  will  of  the  tes- 
tator, which  is  in  these  words  .*• 

"CODICIL. 

"If  my  estate  should  have  to  pay  the  debt,  or  any 
part  thereof,  in  the  lawsuit  brought  by  Miller's  ad- 
ministrator against  Dr.  Wm.  B.  Lewis'  estate,  I  hereby 
will  and  direct  that  my  daughter  M.  R.  Lewis  is  to  for- 
feit all  interest  in  my  estate,  and  is  to  inherit  nothing 
more  under  this  my  will." 

The  record  shows  that  this  codicil  had  reference  to 
a  bond  for  the  sum  of  $195.50,  executed  by  William 
B.  Lewis,  the  husband  of  Mrs.  M.  R.  Lewis,  payable 
to  George  M.  Y.  Miller,  with  the  testator  as  the  surety 
of  said  William  B.  Lewis,  dated  November  16th,  1858. 
In  the  year  1871  suit  was  instituted  on  this  bond,  and 
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Jadgment  in  favor  of  Miller's  administrator  against    ^^77- 
Mrs.  Lewis  as  executrix  of  her  husband.    But  it  does     Term. 


Levels 

V. 


not  appear  that  any  judgment  was  recovered  against 
the  surety  (the  testator),  E.  W.  Henry,  or  that  any  suit 
or  other  proceeding  was  ever  commenced  against  him   Hemy's 

^  ®  °  executors 

on  account  of  said  suretyship.  &  ais. 

But  it  appears  that  the  administrator  of  Miller,  the 
obligee  in  this  bond,  assigned  it  to  the  testator  and 
surety,  by  the  following  assignment  which  appears  in 
the  record:  *'For  value  received  I  assign  the  within 
bond  to  E.  W.  Henry,  8r.,  without  recourse."  Signed, 
C.  E.  Miller,  administrator  of  G.  M.  Y.  Miller,  by  W. 
W.  Henry,  attorney. 

It  further  appears  that  this  bond  thus  assigned  to 
the  testator,  E.  W.  Henry,  Sr.,  was  found  enfolded  in 
his  will. 

In  a  bill  filed  by  the  executors  of  E.  W.  Henry,  in 
the  circuit  court  of  Charlotte,  the  court  is  asked  to 
oonstrue  the  third  and  fourth  clauses  of  the  will  above 
referred  to,  and  also  to  construe  the  codicil;  and  the 
court  is  asked  to  say  "whether  on  the  facts  stated  (in 
the  bill)  the  contingency  mentioned  in  the  said  codicil 
has  not  happened;  so  that  Mrs.  M.  R.  Lewis  is  denied 
participation  in  the  estate  of  her  father;  no  part  of 
the  said  debt  having  ever  been  paid  by  her  or  the  es- 
tate of  W.  B.  Lewis." 

In  answer  to  this  bill,  Mrs.  Lewis,  after  denying  that 

her  fiEiilure  to  pay  the  debt  for  which  her  father  was 

bound  as  surety,  in  his  lifetime  worked  a  forfeiture  of 

her  interest  in  his  estate  under  his  will  and  codicil, 

produced  in  court  and  made  then  and  there  with  the 

filing  of  her  answer,  a  tender  of  the  whole  amount, 

principal,  interest  and  costs,  of  the  judgment  against 

her  husband,  for  which  her  father,  the  testator,  was 

bound  as  surety,  to  Miller's  administrator. 
Vol.  xxvin — 26 
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MfjJh        "^^^  circuit  court  decreed  "  that  by  the  codicil  an- 
Term,    nexed  to  his  will  the  testator  provided  for  a  forfeiture 
;      of  the  portion  of  the  estate  willed  to  his  daughter  Lewis 
V.       upon  the  happening  of  a  certain  event,  which  actually 
e?eaitora  ^^^'^'"^^^^  ^^  *^®  lifetime  of  the  testator;  and  upon  the 
&  ais.     happening  of  which  she  ceased  to  have  any  interest  in 
the  estate  of  the  testator  beyond  the  advancements  to 
her  by  the  testator  in  his  lifetime;   and  the  portion 
which  had  been  willed  to  her  passed  to  the  other  chil- 
dren mentioned  in  the  third  and  fourth  clauses;  and 
there  is  no  intestacy  thereof."  The  court  is  of  opinion 
that  the  decree  of  the  circuit  court  is  erroneous. 

The  condition  imposed  by  the  codicil  is  plainly  a 
condition  subsequent.  The  distinction  between  con-^ 
ditions  precedent  and  conditions  subsequent  is  well 
marked  and  clearly  defined  by  the  authorities.  The 
former  are  such  as  must  generally  happen  or  be  per- 
formed before  the  legacy  can  vest.  The  latter  are  such 
as  by  non-performance,  or  breach  of  them,  will  in 
most  instances  defeat  the  legacy  already  vested.  1  Ro- 
per on  Legacies  501.  In  other  words,  in  the  former 
the  performance  of  the  .condition  is  required  before 
the  estate  can  vest;  in  the  latter  the  failure  to  perform 
the  condition  will  divest  the  estate.  2  Redfield  on  the 
Law  of  Wills  288;  2  Jarman,  Ed.  1861-2. 

In  the  case  before  us,  the  testator,  by  his  will,  de- 
vised a  certain  part  of  his  real  estate  to  his  daughter. 
By  his  codicil,  executed  six  months  afterwards,  he  de- 
clares, "  If  my  estate  have  to  pay  the  debt,  or  any  part 
thereof,  in  the  lawsuit  brought  by  Miller's  administra- 
tor against  Dr.  W.  B.  Lewis*  estate,  I  hereby  will  and 
direct  that  my  daughter  M.  R.  Lewis  is  to  forfeit  all 
interest  in  my  estate,  and  is  to  inherit  nothing  more^ 
nnder  this  my  will.**' 

The  condition  here  imposed  is  by  its  very  terms  a 
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condition  subsequent.    Bj  it  Mrs.  Itewis  was  to  forfeit  all    JL^77. 
interest  in  the  testator's  estate  if  the  condition  was  not    Term. 


Lewis 

V. 


performed.  In  other  words,  she  was  to  forfeit,  or  be 
divested  of  all  interest  she  had  acquired  under  the 
will  if  the  condition  of  the  codicil  was  not  complied   Henry's 

^  executors. 

with.  &  als. 

Nothing  is  better  settled  than  that  in  conditions 
subsequent,  since  they  are  in  defeasance  of  interests 
already  vested,  courts  of  law  and  courts  of  equity 
are  strict  in  requiring  the  very  eventy  or^he  act  to  be 
done,  with  all  its  particulars,  which  is  to  defeat  the  in- 
terest previously  vested.  Roper  on  Legacies,  618, 614, 
and  cases  there  cited.  As  was  said  by  Lord  Alvanly^  5 
Vesey's  R.  209,  "where  there  are  clear  words  of  gift, 
creating  a  vested  interest,  the  court  will  never  permit 
the  absolute  gift  to  be  defeated,  unless  it  be  perfectly 
clear  that  the  very  case  has  happened  in  which  it  is 
declared  that  the  interest  shall  not  arise." 

Now  the  condition  imposed  by  the  codicil  is,  "If 
my  estate  have  to  pay  the  debt,"  &c.  Before  there  can 
be  a  forfeiture,  t\i%*very  events  to  wit,  the  payment  of 
the  debt,  for  which  the  testator  was  bound,  by  his  estate 
must  happen.  This  never  happened.  His  estate  never 
paid  one  dollar  of  the  debt.  It  was  paid,  principal^ 
interest  and  costs,  by  Mrs.  Lewis. 

The  fact  that  the  debt  was  assigned  to  the  testator, 
and  filed  by  him  in  his  will,  has  no  significance,  ex- 
cept to  show  that  he  intended  that  his  estate  should  not 
be  called  on  for  payment,  except  on  the  condition  of 
the  forfeiture  by  Mrs.  Lewis  of  her  interest,  provided 
for  her  and  vested  in  her  under  his  will.  As  long  as 
he  lived  he  had  the  control  of  the  debt.  If  he  had 
chosen  to  do  so,  he  could  have  made  its  payment  a 
condition  precedent  to  his  daughters  taking  any  part 
of  his  estate,  or,  because  of  non-payment  by  her,  have 
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1877.  (j^t  her  off  from  all  participation  in  his  estate.  But  he 
Term,  did  not  choosc  to  do  this;  but  taking  an  assignment  of 
the  debt  to  himself,,  he  did  not  change  his  will,  by 
which  he  made  Mrs.  Lewis  an  equal  beneficiary  with 
Henry's  \^\q  other  daughters,  but  filed  the  bond  with  the  will 

-executors  ° 

&ais.  and  codicil,  in  which  he  declared,  **ij^  my  estate  have 
to  pay  the  debt,  &c.,  then  his  daughter,  Mrs.  Lewis, 
should  forfeit  her  interest  in  his  property  devised  to 
her.  His  estate  has  never  paid  the  debt.  The  event 
has  never  happened.  The  contingency  has  never 
arisen.  A  court  of  equity,  always  slow  to  enforce  a 
forfeiture,  will  surely  be  quick  to  prevent  it  when 
there  has  not  only  been  a  substantial,  but,  as  in  this 
case,  literal  compliance  with  the  condition  imposed. 
That  condition  it  is  manifest  was  a  condition  subse- 
quent, made  in  ierrorem  to  secure  the  payment  of  the 
debt  for  which  the  testator  was  bound  as  surety. 

The  court  is  therefore  of  opinion  that  the  decree  of 
the  circuit  court  of  Charlotte  is  erroneous,  and  that 
the  same  be  reversed. 

The  decree  was  as  follows : 

The  court  is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  decree  of  the  circuit 
court  is  erroneous:  First,  in  holding  that  the  ad- 
vancements made  by  the  testator  to  his  daughters,  M. 
R.  Lewis  and  Lucy  D.  Leighton,  was  a  charge  upon 
both  the  personal  and  real  estate  devised  and  be- 
queathed to  his  said  daughters  in  the  third  and  fourth 
clauses  of  his  will.  Second,  in  declaring  that  under 
the  codicil  to  said  will  the  appellant,  Mrs.  M.  R.  Lewis, 
had  forfeited  her  interest  under  the  will,  because  of 
the  non-payment  by  her  in  the  lifetime  of  the  testator 
of  the  debt  of  her  husband  William  B.  Lewis  for 
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which  the  testator  was  bound  as  surety.    It  is  there-    ,i^77- 

''  March 

fore  decreed  and  ordered,  that  for  these  errors  the  said     Tenn. 

decree  of  the  said  circuit  court,  be  reversed  and  an- 

nulled,  (but  in  all  other  respects  be  aflSirmed);  and  the       ^^^ 
appellant  being  the  party  substantially  prevailing  in    Henry's 
this  court,  it  is  further  decreed  and  ordered,  that  she     &  ais. 
recover  of  the  appellees,  Edward  W.  Henry,  Jr.,  and 
James  S.  Buster,  executor  of  Edward  W.  Henry,  de- 
ceased, and  of  Edward  W".  Henry,  Jr.,  in  his  own 
right,  her  costs  by  her  expended  in  the  prosecution  of 
her  appeal  here. 

And  this  court  now  proceeding  to  enter  such  decree 
as  the  said  circuit  court  ought  to  have  entered,  it  is  or- 
dered, adjudged  and  decreed,  that  under  the  true  con- 
struction to  be  given  to  the  will  of  the  testator,  Ed- 
ward W.  Henry,  the  advancements  made  in  his  lifetime 
to  his  daughters,  M.  R.  Lewis  and  Lucy  D.  Leighton, 
are  only  to  be  considered  in  the  distribution  of  the 
real  estate  devised  to  his  five  daughters,  and  that  the 
personal  estate  bequeathed  under  the  fourth  clause  of 
said  will  to  his  son  and  five  daughters  should  be 
equally  divided  between  them  without  reference  to  the 
advancements  made  to  his  two  daughters,  M.  R.  Lewis 
and  Lucy  D.  Leighton,  mentioned  in  the  third  clause 
of  the  will. 

And  it  is  further  adjudged,  ordered  and  decreed,^ 
that  by  the  codicil  to  his  will  the  appellant,  Mrs.  M. 
R.  Lewis,  did  not  forfeit  her  interest  in  the  testator's 
estate  because  the  debt  of  William  B.  Lewis  for  which 
the  testator  was  bound  as  surety  was  not  paid  by  her 
in  the  lifetime  of  the  testator;  that  the  condition  im- 
posed by  the  will  was  a  condition  subsequent,  which 
was  fully  performed  by  her  in  the  payment  into  court 
of  the  principal,  interest  and  costs  of  said  debt  And 
this  performance  on  her  part  entitles  her  to  a  full  par- 
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JJ^    ticipatioQ  in  the  division  of  the  estate  of  her  father^ 
Term,    accordiog  to  the  terms  of  the  will. 

It  is  therefore  decreed  and  ordered,  that  the  decree 
of  the  said  circuit  court,  to  the  extent  in  which  it  is 
Henry's  herein  declared  to  be  erroneous,  be  and  the  same  is 

executors  ' 

&ais.  hereby  reversed  and  annulled;  and  that  the  cause  be 
remanded  to  the  said  circuit  court,  to  be  further  pro- 
ceeded in  in  accordance  with  the  principles  herein 
declared. 

Decree  reversed. 
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Roberts'  adm'or  v.  Cocke,  ^. 
Murphy  v.  Gaskins'  adm'or. 

March  i6. 

Absent,  Anderson  and  SiapleSy  J's. 

I.  Where,  dnring  the  late  war,  a  creditor  resided  within  the  territory  of       1877. 
one  of  the  belligerent  powers,  and  his  debtor  within  that  of  the     March 
other  of  said  powers,  such  debtor  would,  under  the  rules  of  pub- 
lic law,  be  entitled  to  an  abatement  of  interest  during  the  time  the 
war  lasted. 

a.  Where  the  debtor  and  creditor  resided  within  the  same  territory,  the 
mere  existence  of  war  does  not  alone  furnish  any  legal  ground  for 
the  abatement  of  interest  upon  contracts  during  the  time  such  war 
lasted. 

3.  In  contracts  for  the  payment  of  a  certain  sum  of  money,  interest  on 

the  principal  sum  is  a  legal  incident  of  the  debt,,  and  the  right  to 
it  is  foimded  upon  the  presumed  intention  of  the  parties. 

4.  Wherever  there  is  a  contract,  express  or  implied,  for  the  payment  of 

legal  interest,  the  obligation  of  the  contract  extends  as  well  to  the 
payment  of  interest  as  it  does  to  the  payment  of  the  principal  sum ; 
and  neither  the  courts  nor  the  juries  ever  had  the  arbitrary  power  to 
dispense  with  the  performance  of  such  contracts  either  in  whole  or  in 
port 

5.  The  laws  which  subsist  at  the  time  and  place  of  the  making  of  a  con- 

tract, and  where  it  is  to  be  performed,  enter  into  and  form  a  part  of 
the  contract ;  and  that  whether  such  laws  affect  its  validity,  construc- 
tion, discharge  or  enforcement. 

'6.  While  it  is  competent  for  the  state  to  alter  or  change  the  remedy  on  a 
contract,  this  can  only  be  done  where  the  change  does  not  impair 
substantial  rights. 

7.  The  act  of  the  general  assembly  approved  April  2, 1873,  entitled  *<  An. 
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Roberts' 
adm'r 

V. 

Cocke  &c. 

Murphy 

V.         8. 
Gaskins' 
adm'r. 


act  to  amend  and  reenact  J  14,  ch.  187,  of  the  Code  of  i860,  in  rela- 
tion to  interest/'  so  far  as  said  act  confers  upon  courts  and  juries,  in 
the  suits  therein  mentioned,  power  to  remit  interest,  as  therein  pro- 
vided, on  contracts  entered  into  prior  to  April  10,  1865,  which  said 
courts  and  juries  did  not  have  under  the  laws  in  force  at  the  time 
such  contracts  were  entered  into,  is  repugnant  to  the  constitution  of 
the  United  States,  and  of  this  state,  and  is  so  far  null  and  void. 

And  so  much  of  the  said  act  as  empowers  the  courts  to  review  judg- 
ments and  decrees,  upon  motion,  and  to  abate  interest  as  in  said  act 
provided,  is  repugnant  to  the  constitution  of  the  United  States,  and  of 
this  state,  and  therefore  void. 

The  cases  are  stated  by  Judge  BurkSy  in  his  opinion. 
F.  M.  Forbes,  for  the  appellants. 
HuntoUj  Brooke  ^  Scott,  for  the  appellees. 
Burks,  J.,  delivered  the  opinion  of  the  court. 


The  amounts  in  controversy  in  these  cases  are  small. 
Besides  the  costs,  in  the  first  case,  only  $182,  and  in 
the  second  $119.41,  not  sufficient  of  themselves  to  give 
this  court  jurisdiction  to  review  the  judgments  of  the 
court  below.  Our  jurisdiction  is  invoked,  however, 
upon  the  ground  set  out  by  the  plaintiffs  in  error  in 
their  petitions,  that  the  act  of  the  general  assembly, 
under  which  the  judgments  were  rendered,  is  uncon- 
stitutional and  void ;  and  we  have  given  to  the  ques- 
tion, thus  presented  for  our  determination,  that  con- 
sideration which  its  importance  demands. 

Throughout  our  deliberations,  terminating  in  the 
conclusion  to  which  we  have  come,  we  have  been 
guided  by  the  wise  and  salutary  rule  enunciated  by 
Chief  Justice  Marshall  as  long  ago  as  1810,  in  the 
leading  case  of  Fletcher  v.  Peck,  6  Cranch's  R.  87, 
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generally  followed  by  the  courts  of  last  resort  in  the    ^^7^ 
several  states  in  like  cases,  and  by  none  more  uni-    Teim. 

formly  and  implicitly  than  by  this  court.      Griffin's 

e3^(yr  v.  Cummghamj  20  Gratt.  31;  Homestead  Cases,  22  ^a""^' 
Gratt.  266. 

Cocke  &c. 

The  question,  says  the  chief  justice,  whether  a  law 
be  void  for  its  repugnancy  to  the  constitution,  is  at  all  ^  ^ 
times  a  question  of  much  delicacy,  which  ought  sel-  ^'^i^* 
dom  if  ever  to  be  decided  in  the  aflSirmative  in  a 
doubtful  case.  The  court,  when  impelled  by  duty  to 
render  such  a  judgment,  would  be  unworthy  of  its 
station  could  it  be  unmindful  of  the  solemn  obliga- 
tions which  that  station  imposes.  But  it  is  not  on 
slight  implication  and  vague  conjecture  that  the  legis- 
lature is  to  be  pronounced  to  have  transcended  its 
powers,  and  its  acts  to  be  considered  as  void.  The 
opposition  between  the  constitution  and  the  law 
should  be  such,  that  the  judge  feels  a  clear  and 
strong  conviction  of  their  incompatibility  with  each 
other.  • 

The  act,  the  validity  of  which  is  drawn  in  question 
in  these  cases,  w.as  approved  April  2,  1878,  and  is 
entitled  ^^  An  act  to  amend  and  reenact  section  14,  of 
chapter  187,  of  the  Code  of  1860,  in  relation  to  in- 
terest." The  section,  as  thus  amended  and  reenacted, 
constitutes  the  14th  section  of  chapter  173  of  the 
Code  of  1873,  p.  1120. 

The  amendment,  in  substance,  empowers  the  courts 
and  juries  in  all  suits  for  the  recovery  of  money 
founded  on  contracts,  express  or  implied,  or  on  causes 
of  action,  or  on  liabilities  which  were  entered  into  or 
existed,  or  where  the  original  consideration  accrued 
prior  to  the  10th  day  of  April  1866,  to  remit  the  in- 
terest upon  the  original  debts  found  to  be  due,  or  any 

part  thereof,  for  the  period  between  the  17th  day  of 
Vol.  xxvra— 27 
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M^JJh     ^P^^^  ^^^^'  ^^^  *^^  ^^^^  ^*y  ^^  "^P"^  ^®^^'  ^^  *^^  ^°^ 

Tenn.    portion  of  Said  period.   It  farther  empowers  the  court, 

in  which  any  judgment  or  decree  has  been  rendered 

^^    prior  to  the  passage  of  the  act,  on  motion  of  the  de- 
fendant, upon  ten  days'  notice  to  the  plaintiff,  to  re- 
view such  judgment  or  decree,  and  abate  the  same  to 
"^  ^   the  extent  of  the  interest  for  the  period  aforesaid. 
G^kins'       Jq  tjjg  fipat  of  the  cases  now  under  review  here,  the 

adm  r.  ' 

.  plaintiff  brought  an  action  of  debt  in  the  court  below 
upon  a  bond,  which  was  in  these  words : 

"$762. 

Nine  months  after  date,  for  value  rec'd,  we,  the 
undersigned,  promise  to  pay  to  C.  M.  Roberts,  or 
order,  seven  hundred  and  sixty-two  dollars,  with  int 
from  date. 

Witness    our    hands    and   seals  this  12th  day  of 

Decem'r,  1860. 

William  Cocke,     [Seal.] 

(Security)  Rich'd  H.  Carter,  [Seal.]" 

The  defendants  appeared  and  filed  three  pleas :  Ist. 
payment;  2d,  a  plea  averring  that  the  bond  sued  on 
was  entered  into  prior  to  the  10th  day  of  April  1865, 
and  praying  judgment  that  the  interest  on  the  bond 
from  the  17th  day  of  April  1861,  till  the  10th  of  April 
1865,  be  remitted  in  accordance  with  the  act  afore- 
said; and  3d,  a  plea  of  the  like  tenor  and  with  the 
like  prayer  as  the  2d,  with  the  further  averment  that 
^'  the  confasion  of  the  business  relations  of  the  coun- 
try incident  upon  the  secession  of  the  State  of  Vir- 
ginia from  the  United  States,  and  the  war  consequent 
thereupon  between  the  Confederate  States  and  the 
United  States  was  so  great  and  disorganizing  that  the 
principal  money  in  said  writing  obligatory  specified 
was  not  worth  any  interest  between  the  periods  afore- 
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flaid  to  the  defendants,  who  were  citizens  of  the  county    ,i^77. 

'  ^      March 

of  Fauquier,  which  was  occupied  from  time  to  time  by    Term. 
the  Federal  troops."  — 

The  plaintiff  took  issue  on  the  plea  of  payment  and  ^*^^' 
demurred  severally  to  the  other  two  pleas.  r  Z'  9, 

The  demurrers  were  overruled,  and,  neither  party 
demanding  a  jury,  the  whole  matter  of  law  and  fact      "^  ^ 
was  submitted  to  the  court;  and  the  bond  sued  on  be-  ^'^'Z^* 

'  adm'r. 

ing  given  in  evidence,  and  that  being  all  the  evidence,, 
the  court  gave  judgment  for  the  plaintiff  for  the  prin- 
cipal sum  specified  in  the  bond,  with  interest  from  the 
time  it  became  payable  until  the  17th  day  of  April 
1861,  and  from  the  10th  day  of  April  1865  until  pay- 
ment,  and  for  costs,  expressly  remitting  the  interest 
between  the  dates  aforesaid. 

In  the  second  case  the  plaintiff,  Frances  A.  Murphy, 
in  the  year  1869,  brought  an  action  of  covenant  in  the 
circuit  court  of  Fauquier  county,  upon  an  instrument 
xinder  seal  and  of  the  tenor  following: 

"Received,  Nov'r  26th,  1860,  of  Frances  A.  Mur- 
phy, five  hundred  dollars,  to  bear  interest  from  date. 
I  also  agree  to  and  put  a  negro  boy,  Abraham,  in 
pond  (meaning  in  pawn)  to  secure  the  payment  of  the 
same.  Whenever  the  five  hundred  dollars  is  paid  to 
Mrs.  Murphy,  with  legal  interest,  the  said  boy  no 
longer  belongs  to  the  said  Mrs.  Murphy,  but  the  title 
returns  back  to  me. 

Given  under  my  hand  and  seal  this  the  26th  day  of 
November,  1860. 

John  Gaskins,  [Seal.]" 

The  defendant  pleaded  to  this  action  "covenants 
performed"  and  "covenants  not  broken;"  upon  which 
pleas  issues  were  made  up,  and  neither  party  demand- 
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1877.    ing  a  jury,  the  issues  were  tried  by  the  court  on  the 
Term.    4th  day  of  April  1872,  and  judgment  was  rendered 

for  the  plaintiff  for  the  $500  in  the  covenant  specified,. 

-  adm'r     ^^^^  interest  from  the  date  thereof,  and  for  costs. 
J-  On  the  12th  day  of  April,  1873,  the  personal  repre- 

sentative  of  John  Gaskins  (the  defendant  in  error  here) 
"^  ^   pursuant  to  notice,  made  a  motion  in  the  circuit  court 

(^^ins'  ^f  Fauquier  county  for  a  review  of  the  judgment 
.  aforesaid,  and  an  abatement  of  the  interest  included 
therein  between  the  19th  day  of  April,  1861,  and  the 
10th  day  of  April,  1865;  and  the  court  rendered  judg- 
ment  accordingly,  abating  said  interest.  Upon  the 
hearing  of  the  motion  the  only  evidence  adduced  was 
the  record  of  the  first  judgment,  including  the  cove- 
nant on  which  it  was  rendered. 

We  will  exainine  the  case  of  Roberts^  admW  v.  Cocke 
^c.y  first,  and  when  we  have  disposed  of  that,  we  shall 
have  but  little  to  say  of  the  other  case. 

If  during  the  late  war  between  the  United  States 
and  the  Confederate  States,  the  defendant8  Cocke  and 
Carter  had  resided  within  the  territory  under  the  do- 
minion of  one  of  the  belligerent  powers,  and  their 
creditor  had  resided  in  the  territory  of  the  other  of 
said  powers,  they  would  have  been  entitled,  indepen- 
dently of  the  statute  in  question,  to  an  abatement  of 
the  interest  during  the  time  the  war  lasted.  Such  is 
the  rule  of  the  public  law  applicable  to  a  war  between 
independent  nations,  ana  at  an  early  period  after  the 
termination  of  the  late  war  between  the  states,  it  was 
applied  by  the  courts  to  that  war.  It  was  so  applied 
in  1866  by  the  district  court  of  appeals  of  Virginia  for 
the  first  judicial  district.  See  the  opinion  of  the  court 
delivered  by  Judge  Joynes  in  Tucker  v.  Watson^  McGHll 
^  Co.,  6  Amer.  Law  Register,  (N.  S.)  220;  citing 
among  other  authorities  McCaU  v.  Turner,  1  Call  138^ 
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aod  Brewer  v.  Hastk  Sr  Co..  8  Call  22;  and  this  court    ^J^77. 

^  '  March 

recognized  the  same  rule  in  the  case  of  Mc  Veigh  v.    Term. 
The  Bank  of  ihe  Old  Dominimy  26  Qratt.  188.  

The  supreme  court  of  the  United  States,  although     j^»r 
at  first  hesitating  as  to  this  application  of  the  rule,  r   7*  o. 
{Ward  V.  Smith,  7  Wall.  U.  S.  R.  447,)  finally  sane- 
tioned  it  by  their  decision  in  Brown  v.  HiattSy  16  Wall.      ^  ^ 
U.  S.  R.  177.  ^^^^^' 

If,  therefore,  Cocke  and  Carter  (the  defendants  in 
error)  had  been  alien  enemies  in  respect  of  their  cred- 
itor, they  would  have  been  entitled  to  an  abatement  of 
the  interest  on  their  debt  for  the  period  covered  by 
the  war,  and  might  have  made  their  defence,  certainly 
under  a  special  plea,  and  perhaps  under  the  plea  of 
payment,  as  was  allowed  to  be  done  in  McCaU  v.  Tur- 
nery supra. 

But  as  no  such  defence  was  made,  it  is  to  be  pre- 
sumed, if  indeed  it  may  not  be  inferred  from  the 
record,  that  the  facts  did  not  warrant  the  defence. 

The  averment,  which  seems  to  be  the  gist  of  the 
third  plea,  that  the  principal  money  "was  not  worth 
any  interest  to  the  defendants ''  during  the  war,  was 
no  bar  to  the  plaintiffs*  right  to  recover.  The  defend- 
ants by  their  bond  had  expressly  stipulated  for  contin- 
uing interest  on  the  debt  without  any  exception  of  the 
period  during  time  of  war,  should  one  occur,  and  the 
law  as  the  general  rule,  makes  no  such  exception 
where  the  contracting  parties  make  none.  It  may  be 
true,  that  the  defendants  derived  no  benefit  from  the 
use  of  the  principal  money  during  the  war.  This  may 
have  been  their  fault  or  their  misfortune ;  but  whether 
the  one  or  the  other,  the  contract  was  not  affected  by 
it.  They  were  at  liberty  under  the  contract  to  dis- 
charge the  obligation  at  any  time  by  payment,  accord- 
ing to  its  terms,  of  the  principal  sum  and  accrued 
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JL^77.     interest.     They  neither  paid  nor  oftered  to  pay  any 

Tenn.    part  of   either,  and  while   they  withheld    another's 

money  it  does  not  lie  in  their  mouths  to  say,  that  they 

Roberts' 

adm'r     derived  no  benefit  from  it,  and  therefore  should  not  be 

Cocke  &c  required  to  pay  for  the  use  of  it  that  compensation 

which  they  had  agreed  to  pay. 

^  It  remains  to  consider  whether  the  third  plea  strip- 

^^^,^'  ped  of  the  faulty  matter  which  has  been  passed  upon, 

aud  the  second  plea  entitled  the  defendants  to  the 

abatement  of  the  interest  which  they  claimed,  and 

which  by  the  judgment  of  the  court  was  allowed  and 

ordered.     The  solution  of  this  question  depends  upon 

the  answer  to  be  given  to  the  main  question  in  these 

cases:  Is  the  act  of  the  legislature,  by  force  of  which 

only  the  judgment  was  rendered,  valid  as  law?  Is  the 

act  repugnant  to  the  constitution  of  the  state,  or  to  the 

constitution  of  the  United  States? 

Section  1,  article  5,  of  the  constitution  of  this  state, 
is  in  these  words:  "The  legislative  power  of  this 
commonwealth  shall  be  vested  in  a  general  assembly, 
which  shall  consist  of  a  senate  and  house  of  delegates." 
Whatever  power  therefore  is  comprehended  in  the 
terms,  "the  legislative  power  of  this  commonwealth" 
is  vested  in  the  general  assembly  by  the  section  afore- 
said, subject  only  to  such  limitations  as  are  imposed 
by  other  parts  of  the  state  constitution  and  by  the 
constitution  of  the  United  States.  Amongst  the  limi- 
tations contained  in  the  latter,  section  10,  article  1, 
declares  that  "  no  state  shall  pass  any  law  impairing 
the  obligation  of  contracts;"  and  the  same  inhibition 
is  put  upon  the  general  assembly  by  the  constitution 
of  the  state,  article  5^  section  14. 

Speaking  of  this  clause,  Judge  Cooley  says:  "No 
clause  which  the  constitution  contains  has  been  more 
prolific  of  litigation,  or  ^ven  rise  to  more  animated 
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and  at  times  angry  controversy.    It  is  bnt  tw^ce  alia-    J{^7^ 
ded  to  in  the  papers  of  the  Federalist^  and  though  its    Term. 

great  importance  is  assumed,  it  is  evident  that  the 

writer  had  no  conception  of  the  prominence  it  was     adm'? 
afterwards  to  hold  in  constitutional  discussions,  or  of      ^' 
the  very  numerous  cases  to  which  it  was  to  be  applied 
in  practice.'*    Cooley's  Con.  Lim.  273.     And  Chief      "^  ^ 
Justice  Marshall  in  1827,  in  the  case  of  Ogden  v.  Saun-  ^^^* 
derSj  12  Wheat.  R.  213,  835,  responding  to  the  ques- 
tion, what  is  a  law  impairing  the  obligation  of  con- 
tracts  said,   "  that  in  solving   this  question   all  the 
acumen  which  controversy  can  give  to  the   human 
mind  has  been  employed  in  scanning  the  whole  sen- 
tence and  every  word  in  it." 

The  numerous  and  diversified  cases  which  have 
arisen  under  this  clause  of  the  constitution  from  time 
to  time  since  its  adoption  have  been  the  occasion  of  a 
great  multitude  of  decisions  by  the  supreme  court  of 
the  United  States  and  the  supreme  appellate  tribunals 
of  the  several  states. 

In  the  light  of  these  decisions,  let  us  first  see  what 
has  been  the  result  of  judicial  inquiry  as  to  the  true 
meaning  of  the  clause,  ''any  law  impairing  the  obli- 
gation of  contracts,"  and  we  can  then  determine  whe- 
ther the  act  of  the  legislature  in  question  is  such  a  law. 

The  clearest  and  most  satisfactory  construction  of 
this  clause  is  given  by  Chief  Justice  Marshall  in  1819 
in  the  opinion  pronounced  by  him  in  Sturges  v.  Crown" 
ingshield,  4  Wheat  R.  122, 197. 

**It  would  seem  difficult,"  said  he,  "to  substitute 
words  which  are  more  intelligible  or  less  liable  to  mis- 
construction than  those  which  are  to  be  explained.  A 
contract  is  an  agreement  in  which  a  party  undertakes 
to  do  or  not  to  do  a  particular  thing.  The  law  binds 
him  to  perform  his  undertaking ;  and  this  is,  of  course. 
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1877.     tjjg  obligation  of  his  contract.    In  the  case  at  bar,  the 
Term,    defendant  has  given  his  promissory  note  to  pay  the 

plaintiflF  a  snm  of  money  on  or  before  a  certain  day. 

adm?    The  contract  binds  him  to  pay  that  sum  on  that  day; 

and  this  is  its  obligation :  Any  law  which  releases  a 

part  of  this  obligation  must,  in  the  literal  sense  of  the 

^  ^    word,  impair  it-^much  more  must  a  law  impair  it 

^m'r^    which  makes  it  totally  invalid  and  entirely  discharges 

it." 

This  construction  of  the  clause  of  the  constitution 
and  interpretation  of  its  words  have  been  followed  by 
the  courts  ever  since  they  were  declared.  As  it  is  the 
law  binding  to  the  performance  of  the  contract  which 
constitutes  the  obligation^  it  has  accordingly  been  held, 
and  is  now  thoroughly  settled,  that  the  laws  which 
subsist  at  the  time  and  place  of  the  making  of  a  con- 
tract, and  where  it  is  to  be  performed,  enter  into  and 
form  a  part  of  it,  as  if  they  were  expressly  referred  to 
or  incorporated  in  its  terms:  and  this  principle  em- 
braces alike  those  which  affect  its  validity,  construc- 
tion, discharge  and  enforcement:  that  the  ideas  of  va- 
lidity and  remedy  are  inseparable,  and  both  are  parts 
of  the  obligation  guaranteed  by  the  constitution 
against  invasion:  that  while  the  remedy  may  be  al- 
tered or  changed  by  the  state,  yet  it  is  with  the  quali- 
fication that  the  change  shall  not  impair  substantial 
rights:  and  that  e  law  which  lessens  the  duty  under 
the  contract  on  the  one  side,  or  abridges  the  right  on 
the  other,  whether  such  law  acts  directly  on  the  con- 
tract or  indirectly  through  the  remedy,  impairs  the 
obligation  and  is  void.  Bronson  v.  Kinzie,  1  How.  U. 
S.  R.  811;  McOracken  v.  Hayward^  2  How.  U.  8.  R. 
608;  Von  Hoffman  v.  Oty  of  Quincy,  4  Wall.  U.  S.  R. 
586;  White  v.  Hart,  13  Wall.  U.  8.  R.  646;  Gtmn  v. 
Barry,  16  Wall.  U.  S.  R.  610;   Walker  v.  Whitehead,  16 
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Wall.  U.  S.  R  814;  The  Homestead  Cases,  22  Gratt.    JL«77. 

'  '  March 

266 ;  Bank  of  Old  Dominion  v.  Mc  Veigh,  20  Gratt.  647;     Tenn. 

Taylor  v.  Steams,  18  Gratt.  244.  

The  rule,  then,  being  that  the  laws  in  force  at  the     adm*r 
date  of  a  contract  enter  into  and  form  part  of  it,  it  is  ^  /•  „ 

•     '^         ,         '  Cocke  &c. 

pertinent  to  inquire  what  the  laws  of  Virginia  were 
touching  interest  prior  to  the  10th  day  of  April,  1866.  "Jf  ^^ 
For  a  reference  to  the  early  statutes  on  this  subject  ^^J^l"^' 
flee  note  to  1  Revised  Code,  878.  The  subsequent 
statutes  will  be  found  in  1  Revised  Code,  ch.  102, 
ch.  128,  §§  79,  80;  Code  of  1860,  ch.  141,  §§  4,  6,  et 
seq.,  ch..l71,  §  44;  Code  of  1878,  ch.  137,  ch.  178, 
§  14,  ch.  167,  §§  48,  44. 

It  has  always  beejn  lawful  in  Virginia  for  parties 
to  contract  for  the  payment  of  interest  for  the  use 
or  forbearance  of  money  within  the  limits  prescribed 
by  statute;  and  in  the  absence  of  any  express  agree- 
ment for  the  payment  of  interest,  in  obligations  for 
the  payment  of  a  certain  sura  of  money  on  demand  or 
on  a  given  day,  interest  on  the  principal  sum  from 
the  time  it  becomes  payable  is  "a  legal  incident  of 
the  debt,  and  the  right  to  it  is  founded  on  the  pre- 
sumed intention  of  the  parties."  Chapmxm's  adm'rs  v. 
Shepherd^s  adm'r  ^c,  24  Gratt.  877. 

Judge  Staples,  in  delivering  the  opinion  of  the  court 
in  the  case  just  cited,  speaking  of  the  defences  which 
may  be  made  to  the  recovery  of  interest  on  such  obli- 
gations as  we  have  mentioned,  says:  "It  is  true  that 
the  debtor  may  sometimes,  under  peculiar  circum- 
stances, avoid  the  payment  of  interest;  but  these  are 
matters  of  defence,  the  burden  of  which  is  upon  him 
in  all  cases.  They  are  offered  to  show  that  the  obliga- 
tion to  pay  the  interest  has  been  discharged,  and  not 
that  it  did  not  originally  exist.    If  no  valid  ground  of 

defence  is  shown,  the  judgment  is  as  certainly  ren- 
VoL.  XXVIII — 28 
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1877.     cljred  for  the  interest  as  for  the  principal.     In  con- 
Tenn.    tracts  of  the  character  just  mentioned,  it  is  apparent^ 

therefore,  that  interest  is  not  given  as  damages  at  the 

adm'r  discretion  of  the  court  or  jury,  but  as  an  incident  of 
the  debt,  which  the  court  has  no  discretion  to  refuse." 
Wherever  there  is  a  contract,  express  or  implied,. 
^  ^  for  the  payment  of  legal  interest,  the  obligation  of  the 
contract  extends  as  well  to  the  payment  of  the  interest 
as  it  does  to  the  payment  of  the  principal  sum,  and 
neither  the  courts  nor  the  juries  ever  had  the  arbitrary 
power  to  dispense  with  the  performance  of  such  con- 
tract, either  in  whole  or  in  part. 

Such  being  the  law  binding  upon  parties  to  con- 
tracts, and  upon  the  courts  and  juries  prior  to  the  10th 
day  of  April  1865,  was  it  competent  for  the  legislature 
to  change  the  law,  and  by  giving  it  a  retrospective 
action  to  deprive  a  party  to  a  contract  of  the  benefit 
to  which  he  was  entitled  under  it  ?  It  will  not  be  pre- 
tended that  the  legislature  could  by  a  statute,  acting 
either  directly  upon  the  contract  or  indirectly  through 
the  remedy,  release  the  principal  sum  or  any  part  of 
it;  and  this  because  the  law  binds  the  debtor  to  the 
performance  of  his  undertaking,  which  is  the  payment 
of  such  principal  sum ;  and  for  the  same  reason  it 
would  seem  equally  clear  that  the  interest,  when  a 
part  of  the  contract,  and  its  payment  as  much  a  part 
of  the  undertaking  of  the  debtor  as  the  payment  of 
the  principal,  cannot  by  legislative  action,  direct  or 
indirect,  be  remitted,  released,  or  discharged. 

If  by  the  laws  in  force  prior  to  the  10th  day  of 
April  1865,  when  the  contracts  were  entered  into,  upon 
which  the  act  of  April  1873  is  intended  to  operate,  the 
courts  and  juries  had,  as  some  seem  to  suppose,  abso- 
lute control  over  the  subject  of  interest,  and  were 
invested  with  fall  power  in  their  discretion  to  allow  or 
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disallow  interest  in  all  cases  coming  before  tbem,  what    ji^^i 
necessity  was  there  for  the  act  of  April  2, 1878?   Why    Term. 

pass  an  amendatory  act  merely  to  confer  upon  them  a 

power  which  they  already  had  under  the  law  without     adm'r 
amendment  ?  r^  /*  a. 

Cocke  &c.- 

It  would  be  unjust  to  the  general  assembly  to  im- 
pute such  a  purpose  to  them.  ^  ^ 

We  must  conclude,  therefore,  that  the  object  of  pass-  ^^\^' 
ing  the  act  was,  and  if  the  acts  were  valid,  its  effect 
would  be  to  confer  upon  the  courts  and  juries  a  power 
over  the  subject  of  interest  connected  with  past  trans- 
actions not  possessed  by  them  under  the  law  at  the  • 
time  such  transactions  took  place — the  power  to  ^^  re- 
mit the  interest  upon  the  original  debt  found  to  be  dm^ 
on  any  part  thereof"  from  the  17th  day  of  April  1861 
to  the  10th  day  of  April  1865.  The  power  to  "remit" 
is  a  power  to  release.  It  is  conferred  by  the  act  with- 
out any  limitation  except  the  discretion  of  those  upon 
whom  it  is  conferred;  a  discretion  not  controlled  by 
the  settled  principles  and  established  rules  of  our  ju- 
risprudence, but  to  be  exercised  according  to  the 
pleasure  of  the  courts  and  juries.  In  other  words,  it 
is  an  arbitrary  power,  the  exercise  of  which  can  hardly 
be  called  a  judicial  inquiry. 

The  dates,  17th  April  1861  and  10th  April  1865,  in- 
dicate  the  commencement  and  termination  of  the  late 
war.  The  first  was  the  day  on  which  Virginia  passed 
her  ordinance  of  secession,  and  the  last  the  day  after 
that  on  which  General  Lee  and  the  Confederate  army 
surrendered  at  Appomattox  Court-house.  It  is  to  be 
inferred  therefore,  that  the  remission  of  interest  was 
authorized  by  reason  of  the  existence  of  the  war.  But 
the  mere  existence  of  war  does  not  abrogate  debts,  nor 
does  it  ordinarily  stop  the  running  of  interest  on  debts, 
except,  as  before  stated,  between  alien  enemies.     Ta 


Digiti 


ized  by  Google 


^20  COURT    OP   APPEALS    OP   VIRGINIA. 

-i^77-  make  the  war,  therefore,  the  occasion,  under  all  cir- 

March  '  ^  ' 

Term,  cumstances,  for  the  remission  of  interest  on  antece- 


Murphy 

V. 


dent  debts  and  contracts,  would  be  ffivinff  it  a  con- 

adm'r     trolling  character  as  a  fact  in  determining  the  rights 

^,  j^-  „  of  parties  which  it  did  not  have  under  the  law  at  the 
time  such  contracts  were  entered  into,  and  would  thus 
substantially  impair  the  obligation  of  such  contracts, 
^ad^n'  ^^  ^^®  ^^®  ^^  McCaU  V.  Turner,  1  Call  133,  there 
are  expressions  in  the  opinions  of  several  of  the 
judges,  which  might  indicate,  that  under  the  law  as  it 
then  stood,  they  thought  that  the  juries  were  invested 
•  with  discretion  to  abate  interest  in  all  cases  during 

war.  But  these  expressions  are  mere  dicta^  and  have 
no  controlling  influence  as  authority.  The  case  de- 
cided was  a  controversy  between  parties  who  were 
considered  as  occupying  the  relation  to  each  other  of 
alien  enemies  during  the  revolutionary  war,  and  the 
interest  during  the  war  was  therefore  properly  abated. 
Ambler's  ex'ors  ^c.  v.  Macon  ^c,  4  Call  605,  decided 
in  1803,  contains  a  dictum  of  Judge  Pendleton,  that 
"interest  during  the  war  ought  not  in  justice  and 
equity  to  have  been  allowed  on  debts  due  to  domestic 
creditors  no  more  than  to  foreign;  but  since  it  has 
not  been  attended  to  either  in  practice  or  judicial  de- 
cisions until  so  much  business  has  been  otherwise 
adjusted,  it  would  be  unjust  at  this  late  era  to  intro- 
duce it  in  a  particular  case,  unless  in  one  attended 
with  peculiar  circumstances."  Afterwards,  in  1804, 
came  on  the  case  of  Hawkins'  ex' or  v.  Minor  ^.,  5  Call 
118,  which  was  an  appeal  from  a  decree  pronounced 
by  Chancellor  Wythe  in  the  high  court  of  chancery. 
One  of  the  errors  assigned  on  the  appeal  was,  that  the 
chancellor  had  disallowed  interest  for  the  period  of 
the  revolutionary  war  in  a  case  where  both  creditor 
^nd  debtor  resided  during  the  war  in  Virginia;  and 
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this  court  unanimously  held  that  the  disallowance  by    ,1^77- 

^      March 

the  chancellor  of  interest  for  said  period  was  erro-     Tenn. 
neous.  


In  the  case  of  Ormsihiw  v.  Siegfried,  24  Gratt  272,  ^^^' 
one  of  the  questions  decided  by  this  court  was,  that  it  ^  ,^-  , 

.  •'  Cocke  &c^ 

was  error  in  the  court  below  to  deduct  interest  during 
the  war  on  a  bond  given  before  the  war  for  the  pay-  "Jf  ^ 
ment  of  a  sqm  of  money  with  interest  from  date.  As  ^^^^^"^ 
the  decree  by  which  this  deduction  was  made  was  pro- 
nounced prior  to  the  passage  of  the  act  of  the  legisla- 
ture the  validity  of  which  is  drawn  in  question  in  the 
cases  now  before  us,  this  court  did  not  in  that  case 
pass  upon  the  validity  of  said  act.  But  Judge  Monr 
cure,  in  delivering  the  opinion  of  the  court,  said: 
"  Certainly  the  use  of  money  is  a  valuable  and  legal 
consideration  for  a  promise  to  pay  legal  interest 
thereon ;  and  even  an  act  of  the  legislature  passed  to  an- 
nul or  impair  such  a  promise  would  be  unconstitutional  and 
void.  Of  course  a  decree  declaring  such  a  promise  to 
be  void,  even  in  the  absence  of  such  an  act,  must 
therefore  be  erroneous." 

Our  conclusion  is,  that  the  act  of  the  general  assem- 
bly, approved  April  2, 1878,  entitled  "  an  act  to  amend 
and  reenact  section  14  of  chapter  187  of  the  Code  of 
1860,  in  relation  to  interest,"  so  far  as  said  act  confers 
upon  courts  and  juries,  in  the  suits  therein  mentioned, 
a  power  to  remit  interest,  as  therein  provided,  on  con- 
tracts entered  into  prior  to  the  10th  day  of  April, 
1865,  which  said  courts  and  juries  did  not  have  under 
the  laws  in  force  at  the  time  such  contracts  were  en- 
tered into,  is  repugnant  to  the  constitution  of  the 
United  States,  and  to  the  constitution  of  this  state, 
and  is  so  far  null  and  void.  And  we  are  further  of 
opinion,  that  the  mere  existence  of  the  late  war  be- 
tween the  United  States  and  the  Confederate  States 
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Jj^'^V  does  not  alone  furnish  any  legal  ground  for  the  abate- 
Term,    ment  of  interest  on  debts  upon  contracts  during  the 

time  such  war  lasted.    We  do  not  mean  to  say,  how- 

adm'?  e^QTj  that  there  may  not  be  special  cases,  attended 
r  k  *  &  ^^^  circumstances  connected  with  or  growing  out  of 
the  war,  which  would  furnish  legal  cause  for  abate- 
^  ^  ment  of  interest.  When  such  cases  arise,  they  must 
^dm"^'  be  decided  according  to  the  law  applicable  to  the  pecu- 
liar facts  and  circumstances  of  each  case.  We  can 
only  lay  down  the  general  rule. 

It  follows  from  what  has  been  said,  that,  in  our 
opinion,  the  judgment  of  the  circuit  court  of  Fau- 
quier county,  in  Roberts^  admW  v.  Cbcie,  ^.,  the  first  of 
the  cases  considered  by  us,  based  as  it  is  solely  on  the 
act  of  the  legislature  aforesaid,  is  erroneous,  and  should 
be  reversed  and  annulled. 

Our  reasoning,  in  the  first  case,  leaves  us  but  little 
to  say  in  the  second. 

Blackstone,  in  his  commentaries,  divides  contracts 
of  debt  into  three  classes:  debts  of  recordy  debts  by 
special  and  debts  by  simple  contract.  "  A  debt  of 
record  is  a  sum  of  money,  which  appears  to  i)e  due 
by  the  evidence  of  a  court  of  record.  Thus  when  any 
specific  sum  is  adjudged  to  be  due  from  the  defendant 
to  the  plaintiff  in  an  action  or  suit  at  law,  this  is  a 
contract  of  the  highest  nature^  being  established  by  the 
sentence  of  a  court  of  judicature."  1  Chitty's  Black., 
book  2,  side  p.  456. 

With  us  decrees  for  money  are  of  the  same  nature 
and  dignity  as  judgments. 

Judgments  and  decrees  for  money  being  contracts  of 
the  highest  character,  of  course  and  for  the  reasons 
before  stated,  to  abate  any  portion  of  the  interest  in- 
cluded in  them,  would  necessarily  impair  their  obliga- 
tion.   Moreover,  by  such  judgments  and  decrees  the 
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rights  of  the  parties,  in  whose  behalf  they  were  ren-    J'^'^J: 
dered,  to  the  money  ordered  to  be  paid,  whether  prin-    Term. 

cipal  or  interest,  have  become  vested^  and  cannot  be 

<lxcesied^  as  provided  by  the  act  of  the  general  assem-    adm'r 
bly.     GrxffirCs  eoi^or  v.  Cunningham^  20  Qratt.  31. 

We  therefore  conclude,  that  so  much  of  the  act 
aforesaid  as  empowers  the  courts  to  review  judgments 
and  decrees  upon  motion,  and  abate  interest  as  in  said 
act  provided,  is  repugnant  to  the  constitution  of  the 
United  States  and  to  the  constitution  of  this  state,  and 
is  therefore  void;  and  it  follows  that  the  judgment  of 
the  circuit  court  of  Fauquier  county  in  the  second 
case,  Murphy  v.  Oaskins'  admWj  based  upon  said  act,  is 
erroneous,  and  must  be  reversed  and  annulled. 

Judgments  reversed. 


Cocke  &c. 
Murphy 

V. 

Gaskins* 
adm'r. 
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^itMmA. 


Barksdalb  ^  als.  v.  White  ^  als. 

March  i6. 

1877.      *•  Testator,  by  five  separate  clauses  of  his  will,  gives  to  his  five  daugh- 
March  ^^^  ^y  name,  five  slaves,  and  certain  other  personal  property,  and 

$i,Soo  in  money  "to  her  and  her  heirs  forever."  By  the  ninth 
clause  he  gives  all  the  balance  of  his  estate,  both  real  and  personal^ 
to  be  equally  divided  among  his  children  before  named,  which  he 
lends  to  them  during  their  lives,  and  at  their  death  to  be  equally 
divided  among  their  children;  "but  should  either  or  any  of  his 
daughters  die  without  an  heir  of  their  own  body,  it  is  his  will  that 
all  the  property  loaned  or  given  them  be  equally  divided  among  his 
grandchildren  " — Held:  The  daughters  each  take  the  property  and 
money  given  them  in  the  first  seven  clauses  absolutely;  and  their 
right  thereto  is  not  cut  down  or  restricted  by  the  concluding  pro- 
visions of  the  ninth  clause;  that  only  applies  to  the  property  em- 
braced in  that  clause. 

2.  "Where  property  is  clearly  given  absolutely  by  one  clause  of  a  will,  the 
right  thereto  will  not  be  limited  or  restricted  by  a  separate  clause, 
unless  the  language  of  the  second  clause  is  as  clear  and  explicit  as 
the  terms  embraced  in  the  first  clause.  It  is  not  sufficient  to  create  a 
doubt  from  other  terms  in  another  part  of  the  instrument — Possi- 
bilities and  even  probabilities  will  not  avail.  If  the  benefit  is  to  be 
taken  away  it  must  be  by  express  words  or  necessary  implication. 

This  was  a  suit  in  equity  instituted  in  the  circuit 
court  of  Halifax  county,  by  David  H.  White  and 
others,  grandchildren  of  James  McCargo,  to  have  a 
construction  of  the  will  of  said  McCargo.  It  appears 
that  Martha  McCargo,  one  of  the  children  of  James 
McCargo,  married  John  J.  Watson,  and  surviving  him 
died  without  children;  and  the  question  intended  to 
be  raised  is,  which  of  the  grandchildren  of  James 
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McCargo  were  entitled  to  the  property  bequeathed  to    jL^77- 
the  said  Martha  in  the  third  clause  of  his  will.     The    Tenn. 

will  is  set  out  in  the  opinion  of  Judge    Christian^ 

except  a  codicil,  which  this  court  held  did  not  affect    &  ais.  * 
the  previous  bequests.    There  was  a  decree  in  the       y- 
circuit  court  which  held  that  the  specific  property  bo-      ais. 
qaeathed  to  Martha  McCargo  passed  under  the  ninth 
clause  of  the  will  to  the  grandchildren  of  James  Mc- 
Cargo living  at  the  death  of  Martha;  and  there  was  a 
second  decree  which  held  that  the  money  part  of  the 
legacy  was  hers  absolutely.  The  appellants  afterwards 
filed  a  bill  to  review  the  last  decree;  but  upon  the 
hearing  the  bill  was  dismissed.    And  they  thereupon 
applied  to  this  court  for  an  appeal;  which  was  allowed. 

Jones  ^  BoiddiUj  for  the  appellant. 

W.  W.  Henry  J  for  the  appellees. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

The  question  in  this  case  depends  altogether  upon 
the  construction  of  the  will  of  James  McCargo. 

The  testator,  after  directing  the  payment  of  his 
debts  and  after  making  a  liberal  provision  for  his  wife, 
made  the  following  disposition  of  his  property  for  the 
benefit  of  his  daughters : 

3d.  I  give  to  my  daughter,  Martha  McCargo,  five 
choice  negroes,  such  as  she  may  think  proper  to  select 
from  my  estate,  one  yoke  oxen,  four  cows  and  calves, 
one  best  horse,  saddle  and  bridle,  ten  head  sheep,  two 
sows  and  pigs,  four  hundred  pounds  pork,  two  beds 
and  furniturq,  one  black  walnut  bureau,  one  small 
Vol.  xxvin — 29 


Digiti 


ized  by  Google  


226  COURT    OP  APPEALS   OP  VIRGINIA, 

1877.     chest  of  drawers,  six  sitting  chairs,  and  fifteen  hun- 
Term.    drcd  dollars  in  money  to  her  and  her  heirs  forever. 


4th.  I  give  to  my  daughter,  Jane  McCargo,  five 

&  ais.     negroes,  such  as  she  may  select  from  my  estate,  one 

WhUe  &  yoke  oxen,  four  cows  and  calves,  one  best  horse,  sad- 

^-      die  and  bridle,  ten  head  sheep,  two  sows  and  pigs,  four 

hundred  pounds  pork,  two  beds  and  furniture,  one 

black  walnut  bureau,  one  small  chest  —  drawers,  six 

sitting  chairs,  and  fifteen  hundred  dollars  in  money,  to 

her  and  her  heirs  forever. 

5th.  I  give  to  my  daughter,  Mary  Magdalen  White, 
all  the  property  that  I  have  heretofore  possessed  her 
of,  to  her  and  her  heirs  forever. 

6th.  I  give  to  my  daughter,  Francis  Booth,  all  the 
property  that  I  have  heretofore  possessed  her  of,  to 
her  and  her  heirs  forever. 

7th.  I  give  to  my  daughter,  Cicily  Elliotte,  all  the 
property  that  I  have  heretofore  possessed  her  of,  to 
her  and  her  heirs  forever. 

8th.  It  is  my  will  and  desire,  immediately  after  my 
death,  that  all  money  due  me,  by  bond  or  otherwise, 
be  collected,  and  the  legacies  hereinbefore  named 
paid,  and  the  balance  laid  out  in  land,  to  be  divided  as 
hereafter  directed;  and  I  hereby  request  and  appoint 
my  friends,  Hezekiah  McCargo,  Thomas  Roberts, 
John  Coleman,  Richard  Russell  and  William  Bacon, 
to  make  the  purchase. 

9th.  The  balance  of  my  estate,  both  real  and  per- 
sonal, that  I  now  possess,  or  that  may  be  purchased 
after  my  death,  of  what  nature  or  kind  soever  it  may 
be,  not  hereinbefore  particularly  disposed  of,  I  desire 
may  be  equally  divided  among  my  several  children 
before  named,  which  I  lend  to  them  for  and  during 
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-the  term  of  their  natural  lives,  and  after  their  death     '^77.   , 

'  March 

to   be   equally   divided   among  their  children;   but    Term. 

should  either  or  any  of  my  daughters  die  without  an 

heir  of  their  own  body,  it  is  my  will  and  desire  that  &  ais.  * 
^11  the  property  loaned  or  given  them  be  equally  T-  ^ 
divided  among  my  grandchildren.  aU. 

The  question  we  have  to  determine  is,  whether  the 
bequests  contained  in  the  third,  fourth,  fifth,  sixth  and 
seventh  clauses,  are  to  be  controlled  or  restricted  by 
the  latter  part  of  the  ninth  clause.  In  the  first  named 
five  clauses,  the  property  bequeathed,  by  terms  plain 
and  unequivocal,  is  given  to  the  donee  respectively, 
absolutely  without  any  restriction  whatever.  The 
words  used  in  each  clause  are  the  appropriate  and 
technical  words  to  create  an  absolute  estate.  In  each 
clause  the  bequest  is,  "to  her  and  her  heirs  forever.*' 

It  is  a  settled  rule,  in  the  constrnction  of  instru- 
ments, that  if  an  estate  is  conveyed,  an  interest  given, 
a  benefit  bestowed  in  one  part  by  clear,  unambiguous, 
explicit  words,  upon  which  no  donbt  could  be  raised 
to  destroy  or  annul  that  estate,  interest  or  benefit,  it  is 
not  sufiicient  to  raise  a  mist  or  create  a  doubt  from 
other  terms  in  another  part  of  the  instrument.  Possi- 
bilities and  even  probabilities  will  not  avail. 

The  terms  to  rescind  or  cut  down  the  estate  or  in- 
terest before  given,  must  be  as  clear  and  decisive  as 
the  terms  by  which  it  was  created.  If  the  benefit  is  to 
be  taken  away  it  must  be  by  express  words,  or  by 
necessary  implication.  This  rule  of  construction  thus 
etated  in  the  clear  and  comprehensive  terms  of  the 
Lord  Chancellor  in  ThomkUl  v.  HaUy  8  Bligh's  R.  88, 
107,  has  been  substantially  adopted  by  this  court,  as  it 
is  the  established  rule  of  the  English  chancery.    See 
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1877.     Mooberry  v.  MaryCj  2  Munf.  453;  Bayjkld  ^  mfe  v. 
Term.     QaineSj  17  Gratt.  1.    In  the  last  named  case  Judge 


Joynes,  delivering    the  opinion  of  the  court,  said  t 

&  ak.  ^  "  Clear  and  unambiguous  provisions  expressly  made 
T-  cannot  be  controlled  by  mere  inference  and  argument 
ais.  from  general  or  ambiguous  provisions  in  other  parts 
of  the  will."  See  also  2  Lomax  Ex'ors,  ch.  11,  §  1,  p. 
11;  Collet  V.  LawrencCj  1  Vesey,  Jr.,  R.  269;  Blake  v. 
Bunbury,  1  Vesey,  Jr.,  R.  194,  note  4,  and  cases 
therein  cited;  Jones  v.  Colbeshy  8  Vesey  R.  38. 

Now  applying  these  principles  and  rules  of  con- 
struction to  the  case  before  us,  it  is  plain  that  the  tes- 
tator by  the  3rd,  4th,  5th,  6th,  and  7th  clauses  of  his 
will,  gave  to  his  daughters  an  absolute  estate  in  the 
property  bequeathed  to  them  by  clear  unambiguous 
and  explicit  words.  Are  these  bequests  controlled  or 
limited  by  the  8th  and  9th  clauses  of  the  will  which 
follow,  and  as  before  quoted,  are  in  these  words : 

8th.  It  is  my  will  and  desire,  immediately  after  my 
death,  that  all  money  due  me  by  bond  or  otherwise  be 
collected,  and  the  legacies  hereinbefore  named  paid, 
and  the  balance  laid  out  in  land,  to  be  divided  as  here- 
after directed;  and  I  hereby  request  and  appoint  my 
friends,  Hezekiah  McCargo,  Thomas  Roberts,  John 
Coleman,  Richard  Russell  and  William  Bacon,  ta 
make  the  purchase. 

9th.  The  balance  of  my  estate,  both  real  and  per- 
sonal, that  I  now  possess,  or  that  may  be  purchased 
after  my  death,  of  what  nature  or  kind  soever  it  may 
be,  not  hereinbefore  particularly  disposed  of,  I  desire 
may  be  equally  divided  among  my  several  children 
before  named,  which  I  lend  to  them  for  and 'during 
the  term  of  their  natural  lives,  and  after  their  death,  to 
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be  equally  divided  among  their  children ;  but  should    J^^ 
■either  or  any  of  my  daughters  die  without  an  heir  of    Term. 

their  own  body,  it  is  my  will  and  desire  that  all  the 

property  loaned  or  given  them  be  equally  divided    ^  ^is.  * 
-among  my  grandchildren. 


White  & 
als. 


The  court  is  of  opinion,  that  the  absolute  estate 
-conferred  upon  his  daughters,  given  **to  them  and 
their  heirs  forever,"  by  the  preceding  clauses,  is  not 
affected  or  limited  by  the  9th  clause. 

That  clause  is  limited  in  its  operation,  in  express 
terms,  to  property  "  not  hereinbefore  particularly  dis- 
posed of.'* 

The  latter  provision  of  the  ninth  clause,  in  the 
words,  "but  should  any  or  either  of  my  daughters 
<lie  without  an  heir  of  their  own  body,  it  is  my  will 
^nd  desire  that  all  the  property  loaned  or  given  them 
be  equally  divided  among  my  grandchildren,*'  has  no 
reference  to  the  absolute  estate  already  given  to  his 
daughters  in  the  previous  clauses  of  the  will,  but  is 
plainly  limited  to  that  devised  in  the  ninth  clause. 
These  words,  incorporated  in  the  ninth  clause,  have 
reference  only  to  such  estate  as  "is  not  hereinbefore 
particularly  disposed  of — that  is,  to  the  property  men- 
tioned in  that  clause,  and  not  to  that  in  which  the  tes- 
tator, by  clear,  explicit  and  technical  words,  had 
already  created  an  absolute  fee  simple  estate. 

In  Mooberry  and  others  v.  Marye  {supra)  the  testator 
gave  to  his  daughters  certain  lands,  decribing  them. 
He  then  gave  them,  in  separate  clauses,  certain  slaves 
which  had  in  his  lifetime  been  delivered  to  them  and 
deeds  of  gift  recorded.  The  eighth  clause  of  his  will, 
out  of  which  the  controversy  arose  in  that  case,  was  as 
follows:     "8th  Item.  In  case  of  either  of  my  daugh- 
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1877.     tors'  death  before  they  marry,  that  then  their  parts  be^ 
Term,     equally  divided  among  the  surviving  sisters." 


The  court  held,  that  though  the  words  "their  parte  "" 
&  ais.  were  broad  enough  to  cover  the  lands  devised  to  them. 
White  &  y®t  it  was  to  be  confined  to  the  slaves,  upon  the  ground 
^'  that  this  limitation,  being  connected  with  clauses  of  * 
the  will  having  reference  to  the  slaves,  could  not  aflect 
the  devisees  in  fee  of  the  land  contained  in  previous 
clauses.  Judge  Boane  said,  p.  463:  "After  havings 
dismissed  one  subject  and  taken  up  another,  he  will 
not  be  construed  to  have  resumed  the  former  unless 
his  expressions  to  that  effect  be  cleat*  and  unequivo* 
cal."  This  remark  may  be  applied  with  equal  force^ 
to  the  case  before  us.  Here  the  testator,  after  having 
disposed  of  the  property  bequeathed  to  his  daughters 
in  the  previous  clauses  of  his  will,  "to  them  and  their 
heirs  forever,"  may  be  said  to  have  "  dismissed  that 
subject  from  his  mind  and  taken  up  another,"  to-wit, 
that  which  he  had  directed  to  be  invested  in  land,  and 
which  "  had  not  been "  therein  "  before  disposed  of."^ 
It  was  to  that  and  that  alone  to  which  the  latter  part 
of  the  ninth  clause  evidently  has  reference. 

In  ThomhiU  v.  Hall  (supra)  the  testator,  after  mak- 
ing certain  provision  for  his  daughters,  married  and 
unmarried,  devised  to  his  son  R  the  profit  rent  in 
Blachouse;  and  then  provided,  "and  ftirther,  if  any  of 
the  above  legatees  should  die,  or  die  unmarried,  then 
the  property  bequeathed  to  them  to  be  divided  equally 
among  the  survivors  of  them."  It  was  held,  that  the 
devise  to  his  son  R  (who  died  unmarried)  was  not  cut 
down  to  a  life  estate  by  the  clause  of  survivorship 
(though  in  terms  it  applied  to  all  of  the  legatees);  but 
that  the  words  of  this  clause  applied  to  his  unmarried 
daughters  only.  » 
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This  case  was  afterwards  taken  by  appeal  to  the    J^^^ 
House  of  Lords;  and  the  lord  chancellor,  then  Lord    Term. 

Brougham^  said  (and  I  quote  his  language  as  most  ap- 

posite  to  the  case  before  us):  **My  lords,  I  hold  it  to  &  ais.  ^ 
be  a  rule  that  admits  of  no  exception  in  the  construe-  ^^T^  ^ 
tion  of  written  instruments,  that  where  one  interest  is  ais. 
given,  where  one  estate  is  conveyed,  where  one  benefit 
is  bestowed,  in  one  part  of  an  instrument,  by  terms 
clear,  unambiguous,  liable  to  no  doubt,  clouded  by  no 
obscurity,  by  terms  upon  which,  if  they  stood  alone, 
no  man  breathing,  be  he  lawyer  or  be  he  layman, 
could  entertain  a  doubt,  in  order  to  reverse  that  opi- 
nion to  which  the  terms  would  of  themselves  and 
standing  alone  hav«  led,  it  is  not  suflicient  that  you 
should  raise  a  mist,  it  is  not  suficient  that  you  should 
create  a  doubt,  it  is  not  sufficient  that  you  should 
show  a  possibility,  it  is  not  even  sufficient  that  you 
should  deal  in  probabilities;  but  you  must  show  some- 
thing in  another  part  of  that  instrument  which  is  as 
decisive  the  one  way  as  the  other  terms  were  decisive 
the  other  way;  and  that  the  interest  first  given  cannot 
be  taken  away  either  by  taciturn  or  by  duhium  or  by 
possibiUy  or  even  by  probabUe;  but  that  it  must  be 
taken  away,  and  can  only  be  taken  away,  by  expressum 
ei  certum.''    2  Clarke  &  Finn.  R.  22,  86. 

Applying  these  principles  of  the  English  chancery, 
and  of  this  court,  to  the  case  before  us,  we  are  inevi- 
tably led  to  the  conclusion,  that  the  absolute  estate 
vested  in  the  daughters  of  the  testator  by  the  five 
clauses  of  the  will  above  quoted,  cannot  be  limited  or 
contracted  by  the  subsequent  provision  in  the  latter 
part  of  the  ninth  clause,  that  limitation  being  confined 
to  the  property  devised  in  the  ninth  clause  only. 

Nor  is  there  anything  in  the  codicil  to  alter  this  con- 
struction or  to  show  a  different  intention  of  the  tes- 


Digiti 


ized  by  Google 


232  COURT    OF  APPEALS    OF  VIRGINIA. 

'^77-     tator.    It  is  plain  that  the  testator  by  his  codicil  only 
Term.'  designed  that  the  land  to  be  purchased  should  stand  in 

place  of  the  money  before  absolutely  bequeathed,  if 

&  ais.  ^  ^^^  occasion  should  arise  for  such  substitution ;  but  in 
Whit  &  P^i^*  ^^  f^c*  °^  ®^ch  substitution  was  ever  made. 
ais.  We  are  therefore  of  opinion,  that  there  is  no  error 

in  the  decree  of  the  circuit  court  upon  the  construc- 
tion of  the  will  of  the  testator;  and  the  same  be 
affirmed. 

Degaeb  affirmed. 
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Term. 


XJtterback's  admW  v.  Cooper. 

March  i6. 

1.  Although  at  common  law  the  appointment  by  a  creditor  of  his  debtor       1877. 

as  executor,  operated,  as  against  legatees  and  distributees,  with  cer-     March 
tain  exceptions,  as  a  release  of  the  debt,  this  rule  never  applied  to  a 
debtor  who  was  appointed  administrator  of  his  creditor. 

2.  If  the  obligor  of  a  bond  take  out  administration  to  the  obligee,  and 

dies,  the  administrator  de  bonis  non  of  the  obligee  may  maintain  an 
action  for  such  debt  against  the  executor  of  the  obligor.  And  so  if  the 
debtor  administrator  is  removed  from  his  office  the  action  may  be 
maintained  against  him  by  the  administrator  de  bonis  non  of  the 
obligee. 

3.  A  lien  given  to  secure  the  debt  due  from  an  executor  or  administrator 

to  his  testator  or  intestate,  is  of  course  discharged  when  the  debt  is 
actually  paid  to  the  creditors  or  legatees  and  distributees  of  the 
creditor;  but  the  introducing  the  debt  into  an  administration  account, 
as  a  charge  to  the  executor  or  administrator,  is  not  sufficient  to  dis- 
charge the  lien,  either  as  against  creditors,  legatees  or  distributees  of 
the  creditor,  or  as  against  the  sureties  of  the  executor  or  administra- 
tor. 

4.  A  sold  to  his  son  U  a  tract  of  land,  taking  his  bonds  for  the  purchase 

money,  and  a  deed  of  trust  on  the  land  to  secure  them.  He  died, 
and  his  son  U  qualified  as  his  administrator.  Shortly  afterwards  U 
obtained  a  loan  of  money  and  stock  from  C,  and  gave  a  deed  on  this 
same  land  to  secure  it.  Upon  a  bill  by  C  against  the  adm'r  de  bonis 
non  of  A,  and  U  and  his  sureties  on  his  official  bond,  to  enforce  his 
lien;  the  court  being  of  opinion,  from  all  the  evidence,  that  U  had 
not  paid  any  part  of  his  debt  to  A,  though  he  represented  to  C  he  had 
done  it,  and  that  he  was  fraudulently  trying  to  get  rid  of  the  lien  in 
favor  of  A,  in  order  to  raise  money  for  his  own  purposes,  and  that  C 
either  knew,  or  might  have  known,  if  he  had  wished  it,  the  facts,  and 
made  the  loan  with  a  knowledge  of  them,  or  in  willful  ignorance — 
Held  in  favor  of  A*s  estate  and  U*s  sureties,  that  the  lien  to  secure  A*s 
debt  was  a  valid  subsisting  lien,  and  had  preference  of  the  lien  of  C. 

Vol.  xxvin — 30 
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March        ^^^^  ^^®  ^  ®"^*  ^°  equity  in  the  circuit  court  of  Fau- 
Term,    quier  county,   brought  in  February  1868  by  E.  T. 
Cooper,  of  Baltimore,  to  enforce  the  execution  of  a 
adm'r     ^^^^  ^f  ^rust  exccutcd  in  July  1866  by  Charles  H.  Ut- 
^'  ^    terback,  by  which  said  Utterback  conveyed  to  R.  W. 
L.  Basin  a  tract  of  land  in  the  county  of  Fauquier,  in 
trust  to  secure  to  Cooper  the  payment  of  a  note  of 
$11,000.     Charles  H.  Utterback,  Charles  T.  Green, 
administrator  de  bonis  non  of  Armistead  Utterback, 
deceased,  and  others,  were  defendants.    The  undis- 
puted facts  in  the  case  are  as  follows: 

On  the  2d  of  February  1^69  Armistead  Utterback 
conveyed  a  tract  of  land  in  Fauquier  county  to  his  son 
Charles  H.  Utterback,  for  the  price  of  $6,254.34;  and 
Charles  T.  executed  to  his  father  six  bonds,  each  for 
the  sum  of  $1,042.39,  payable  on  the  first  of  January 
1863-'64,  '66,  '66,  '67,  '68,  with  interest  from  January 
1st,  1863;  and  at  the  same  time  he  executed  a  deed 
conveying  the  land  to  John  P.  Phillips,  as  trustee,  to 
secure  the  payment  of  the  bonds. 

Armistead  Utterback  died  intestate  in  December 
1862,  and  no  administration  was  taken  on  his  estate 
until  the  25th  of  September  1865,  when  Charles  H. 
Utterback  qualified  as  administrator;  executing  hia 
official  bond  with  three  sureties.  On  the  5th  of  July 
1866  Charles  H.  Utterback  conveyed  the  said  land  to 
R.  W.  L.  Rasin,  in  trust  to  secure  the  payment  of  a 
loan  of  $11,000,  with  interest,  made  by  E.  K.  Cooper 
to  the  said  Charles  11.  Utterback.  The  facts  in  rela- 
tion to  the  loan  of  this  money,  and  the  knowledge  of 
Cooper  and  his  conduct  in  relation  to  it,  was  the  im- 
portant question  in  the  cause;  and  on  this  subject  the 
judges  of  this  court  differed;  and  their  views  will  be 
seen  in  the  opinions  of  Judges  Moncure  and  Staples. 
Prior  to  February  1867,  Charles  H.  Utterback  was 
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removed  from  the  administration  of  Armistead  Utter-    -i^77- 

March 

back's  estate,  and  on  that  day  Charles  T.  Green  .quali-    Term. 
fied  as  administrator  de  bonis  non. 


There  was  a  decree  in  fitvor  of  Cooper,  and  an  ap-     adm'r  * 
peal  by  Armistead  Utterback's  administrator  to  this   ^J-  ^ 
court. 


Wm.  Greerij  for  the  appellant. 
John  S.  Mosby^  for  the  appellee. 

MoNCURE,  P.  This  case  has  been  argued  very  elab- 
orately and  ably  by  the  learned  counsel  on  both  sides, 
who  have  quoted  and  commented  on  a  great  many 
authorities,  but  in  my  view  of  the  case,  it  will  not  be 
necessary  to  consider  many,  if  any  of  them,  as  I  think 
it  depends  upon  facts  and  principles  which  admit  of 
little  or  no  controversy.    And, 

First,  in  regard  to  the  facts  of  the  case.  On  the 
6th  of  July  1866,  Charles  H.  Utterback,  of  the  county 
of  Fauquier,  Virginia,  executed  his  negotiable  note 
for  eleven  thousand  dollars,  payable  two  years  after 
date,  to  the  order  of  Edward  K.  Cooper  of  the  city 
of  Baltimore,  at  the  National  bank  of  Baltimore; 
and  also  executed  his  four  other  negotiable  notes, 
each  for  the  sum  of  three  hundred  and  thirty  dol- 
lars, payable,  respectively,  six,  twelve,  eighteen  and 
twenty-four  months  after  date,  to  the  same  order, 
at  the  said  bank;  the  said  last  mentioned  sum  being 
the  amount  of  the  semi-annual  interest  on  the  said 
first  mentioned  sum.  And  on  the  same  day  and  year 
the  said  Charles  H.  Utterback,  by  deed  bearing  the 
same  date,  conveyed  to  Robert  W.  L.  Rasin,  of  Balti- 
more, a  certain  tract  of  land  in  said  county,  containing 
312  acres,  2  roods  and  84  perches  of  land,  which  was 
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Mar^    conveyed  to  said  Charlee  by  his  late  father,  Armistead 

Term.    Utterback,  by  deed  bearing  date  on  the  2nd  day  of 

-  February  1859,  and  admitted  to  record  in  the  clerk's 

adm'r    office  of  the  said  county  on  the  following  day.     Also 

^-  ^    another  tract  of  land  in  said  county,  described  in  first 

mentioned  deed,  as  containing  131  acres,  8  roods  and 

4  poles,  in  trust  to  secure  the  payment  of  the  said  five 

negotiable  notes. 

At  the  time  of  the  execution  of  the  said  deed  of 
trust  of  the  6th  day  of  July  1866,  there  remained  of 
record  in  the  clerk's  office  of  the  said  county  of  Fau- 
quier, and  unreleased,  a  deed  of  trust  on  the  said  tract 
of  land  containing  312  acres,  2  roods  and  34  perches, 
dated  the  2d  day  of  February  1859,  between  said 
Charles  H.  Utterback  of  the  first  part,  John  P. 
Phillips  of  the  second  part,  and  said  Armistead  Utter- 
terback  of  the  third  part;  executed  to  secure  the  pay- 
ment of  six  bonds,  each  for  the  sum  of  $1,042.39  with 
interest  from  the  1st  day  of  January,  1863,  payable 
on  the  first  days  of  January  1868,  1864,  1865,  1866, 
1867  and  1868,  respectively,  and  given  by  the  said 
Charles  to  the  said  Armistead  for  the  said  last  men- 
tioned tract  of  land. 

The  controversy  in  this  case  is  about  the  said  312 
acres,  2  roods  and  34  perches  of  land,  and  is  between 
the  said  Edward  K.  Cooper  on  the  one  side,  and  those 
claiming  the  estate  of  Armistead  Utterback  on  the 
other;  the  former  claiming  a  lien  upon  it  under  the 
said  deed  of  trust  of  the  5th  day  of  July  1866,  freed 
and  discharged  from  the  lien  under  the  said  deed  of 
trust  of  the  2d  day  of  February  1859;  the  debt  se- 
cured by  the  last  mentioned  lien,  having,  as  he  insists, 
been  paid  and  satisfied;  and  the  latter,  on  the  other 
hand,  claiming  a  lien  under  the  said  deed  of  the  2d 
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day  of  February  1859,  the  debt  secured  by  that  lien     ■J^7^ 
not  having,  as  they  insist,  been  paid  and  satisfied.  Tenn. 

The  said  note  for  $11,000  was  given  for  $5,000,  mo- 

ney  borrowed,  and  eighty-five  shares  of  Navassa  Phos-  ^din'r  * 
phate  Company's  stock,  bou£:ht  at  $70  per  share,  by  ^• 
the  said  Charles  H.  Utterback  through  the  agency  of 
Henry  M.  Willis,  a  property  broker  of  Baltimore, 
from  the  said  Edward  K.  Cooper.  The  parties  to  the 
said  loan  and  sale  were  total  strangers  to  each  other  at 
the  time  the  negotiation  of  the  transaction  commenced, 
to-wit,  in  May  or  June  1866.  At  that  time  Charles  H. 
Utterback  came  from  his  home  In  Fauquier  county, 
Virginia,  to  the  city  of  Baltimore,  and  proposed, 
through  his  said  agent,  to  the  said  Cooper,  to  borrow  the 
money  and  purchase  the  stock  on  the  terms  aforesaid, 
and  to  secure  the  payment  of  the  amount  which  would 
become  due  on  the  transaction  by  a  deed  of  trust  on 
bis  said  two  tracts  of  land  in  the  said  county,  which 
he  represented  as  ample  security  for  the  said  amount, 
after  paying  the  only  existing  encumbrances  upon  the 
said  land,  which  he  represented  as  consisting  of  some 
judgments  of  comparatively  small  amount.  Cooper 
replied  that  he  "would  accept  the  proposition,  pro- 
vided that  on  examination  the  property  proved  to  be 
sufficient  to  secure  the  loan  and  purchase  money  and 
the  title  proved  satisfactory  to  Mr.  Ridgely,''  the  coun- 
sel of  Cooper  in  Baltimore.  Cooper  "  sent  James  M. 
Basin  to  Virginia  to  report  to "  him  "  his  estimate  of 
the  value  of  the  property,  and  on  his  return  was  satis- 
fied of  its  sufficiency  in  value.  Mr.  Ridgely  in  the 
meantime  discovered  that,  in  addition  to  judgments 
against  the  property,  there  was  a  deed  of  trust  or 
mortgage  1o  secure  the  payment  of  certain  alleged 
indebtedness  to  Armistead  Utterback.''  The  said 
Charles,  "on  having  his  attention  called  to  this,  stated 
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M^ch    ^^^^  ^*  ^*®  ^^'^  *^  apparent,  not  an  actual  indebted- 
Term,    ness;   that  the    said  Armistead  Utterback  was    his 

father,  and  was  dead;  that  he,  the  said  Charles  H.  Ut- 

adm'r  ^  terback,  was  the  administrator  of  the  said  Armistead; 
-  ^-       that  he  had  paid  off  all  the  other  distributees  of  the 

Cooper.  *^ 

estate  and  all  the  debts  thereof,  and  only  awaited  the 
meeting  of  the  court  to  have  the  account  formally 
closed  and  the-apparent  lien  released."  Cooper  took 
him  to  said  Ridgely,  who  was  acting  as  the  former's 
counsel.  "  Utterback  returned  to  Virginia,  and  brought 
back  with  him  certain  papers,  which  he  exhibited  to 
Mr.  Ridgely  in  confirmation  of  what  he  had  said  to" 
Cooper;  "and  the  transaction  was  finally  consum- 
mated." The  foregoing  account  of  it  is  extracted 
from  the  deposition  of  said  Cooper  in  the  case.  The 
following  is  extracted  from  the  deposition  of  said 
Ridgely,  who,  as  the  plaintiff's  attorney,  was  requested 
to  examine  the  title  and  prepare  the  papers.  "I  ap- 
plied to  Mr.  Utterback  for  the  title  papers,  and  the 
information  he  had  to  communicate  about  the  title, 
lie  produced  to  me  a  recorded  deed  to  himself  from 
his  father,  and  a  certificate  from  Mr.  Jennings,  the 
clerk  of  Fauquier  county  court,  showing  the  existence 
of  several  judgments  against  himself.  He  showed  me 
also  another  deed  for  a  small  portion  of  the  property 
adjoining  his  principal  farm.  He  also  stated  that 
copies  of  the  judgments,  with  the  orders  of  the  re- 
spective counsel  to  enter  the  same  satisfied,  were  in 
the  possession  of  the  Farmers  and  Merchants  Na- 
tional Bank;  that  it  would  take  about  $1,700  or  $1,800 
to  pay  off  these  incumbrances,  and  that  was  to  be  done 
out  of  the  money  to  be  received  from  Captain  Cooper. 
I  told  him  that  the  certificate  was  but  partial,  and  that 
there  was  no  certificate  about  deeds  or  mortgages 
given  by  him.    He  said  that  there  was  no  other  in- 
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cumbrance  on  the  property,  but  the  judgments  of     '^77- 
which  he  bad  given  me  a  list    I  told  him  that  I  could    Term. 

not  pass  the  title  without  an  examination  of  the  land 

records,  and  that  he  must  bring  me  a  certificate  from  "^rn'r  ^ 
Mr.  Jennings,  the  clerk,  showing  that  there  were  no  ^• 
deeds  of  trust  or  mortgages.  Reluctantly  he  ac- 
quiesced and  submitted,  and  returned  to  Virginia  to 
procure  the  necessary  certificates."  "About  the  6th 
of  July  he  returned,  and  produced  Mr,  Jennings'  ceiv 
tificate,  showing  that  he  had  conveyed  the  property  by 
deed  of  trust  in  favor  of  his  father  to  secure  the  pay- 
ment of  six  notes  of  a  little  ove^  $1,000  each,  with 
the  interest  thereon.  He  explained  the  deed  of  trust 
as  practically  satisfied.  He  said  that  be  bad  paid  the 
three  first  notes,  and  took  them  up  in  the  lifetime  of 
his  father,  but  that  in  the  ups  and  downs  of  the  war 
they  had  been  lost.  In  regard  to  the  other  three  notes 
he  explained  that  they  had  been  paid  by  himself  as 
administrator  of  his  father's  estate,  and  would  be  duly 
entered  satisfied  at  the  next  terra  of  the  court.  He 
also  produced  to  me  a  certificate  from  the  commis- 
sioner in  chancery  of  Fauquier  county"  "confirming 
this  statement,  and  that  the  property  would  be  relieved 
from  the  lien  of  those  notes  mentioned  in  the  deed  of 
trust  in  favor  of  his  father,  Armistead  Utterback,  at 
the  next  term  of  the  court  He  said  that  he  had  more 
than  paid  to  the  other  distributees  of  his  father's 
estate  their  proportion  thereof,  and  was  a  creditor  of 
the  estate.  He  also  produced  a  note  to  himself  from 
his  counsel,  Mr.  Brooke,  in  which  he  said  that  he  sent 
him  the  deeds  referred  to  in  my  testimony,  and  the 
certificate  from  the  commissioner  in  chancery,  and 
asked  what  more  could  Cooper's  counsel  here  in  Bal- 
timore require  in  consummation  of  the  title;  and  on 
the  faith  of  it  all  I  passed  the  title.    A  deed  of  trust, 
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1877.     being  that  referred  to  in  the  interrogatory,  was  execu- 
Term,    ted  to  Mr.  Basin,  to  secare  the  promissory  notes  men- 

tioned  in  the  interrogatory.     The  $5,000  was  applied 

admV  ^  by  me  to  the  payment  of  the  judgments  against  the 
^-  estate,  amounting  to  $1,686.57;  broker's  commissions^ 
my  fee  of  fifty  dollars,  costs  of  stamps,  and  other  inci- 
dental costs  of  the  deed,  were  paid  out  of  the  fund,  and 
the  balance  of  $2,683.43  was  paid  to  Utterback;  and 
on  the  26th  day  of  July  1866 1  delivered  to  him  eighty- 
six  shares  of  said  I^avassa  Phosphate  company,  which^ 
at  the  stipulated  price  of  seventy  dollars  a  share,  pro- 
duced $6,020,  and  he  returned  to  me  twenty  dollars 
for  Captain  Cooper.  The  consideration  for  the  promis- 
sory notes  and  deed  of  trust  referred  to,  was  the  loan 
of  the  $5,000  by  Cooper  to  Utterback,  as  heretofore 
explained,  and  eighty-six  shares  of  I^Tavassa  Phosphate 
company  sold  by  Cooper  to  him." 

The  commissioner's  certificate,  referred  to  by  the 
witness  Ridgely,  is  in  these  words : 

"Commissioner's  Office, 
WarrmUm^  Va.,  July  2d,  1866. 

This  will  certify  that  Charles  H.  Utterback,  adminis- 
trator of  Armistead  Utterback,  has  filed  before  me,  as 
commissioner  in  chancery  for  the  county  court  of  Fau- 
quier county,  three  bonds  for  $1,042.39  each,  due  re- 
spectively on  the  first  day  of  January  1866,  first  Janu- 
ary 1867,  and  first  January  1868,  as  vouchers  in  the 
settlement  of  his  administration  account  of  said  Armis- 
tead Utterback's  estate,  and  the  said  Charles  H.  Utter- 
back has  directed  me  to  credit  the  amounts  of  the  said 
three  bonds  in  his  said  administration  account,  as 
receipts  which  have  come  into  his  hands  as  assets  of 
said  estate,  and  the  same  will  be  entered  in  said  ac- 
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coant  as  having  been  paid  by  said  Charles  H.  Utter-     '^ 
back  to  the  estate  of  his  said  intestate.  Term.  * 

Given  under  my  hand,  as  commissioner  aforesaid, 

the  2d  day  of  July,  1866.  ^"dm'r^'* 

John  W.  Pugh."       ^  ^• 

Cooper. 

Under  the  above  is  a  certificate  in  these  words: 

"  I,  William  A.  Jennings,  clerk  of  the  county  court 
of  Fauquier  county,  do  certify  that  John  W.  Pugh  is 
a  duly  appointed,  authorized  and  acting  commissioner 
in  chancery  of  Fauquier  county  court,  as  such  author- 
ized by  law  to  settle  account  of  administrators  and 
other  fiduciaries,  and  that  his  signature  to  the  above 
certificate  is  genuine. 

Given  under  my  hand  this  3d  July,  1866. 

William  A.  Jennings,  C,  C/' 

The  note  to  Charles  H.  Utterback,  from  his  counsel, 
Mr.  Brooke,  referred  to  by  the  witness  Ridgely,  is  in 
these  words : 

"  Warrbnton,  July  4, 1866. 

Dear  Charles:— I  enclose  you  the  deeds  from 
Saunders  &  Schanot,  Mr,  Pugh's  certificate,  to  which 
is  added  the  clerk's  certificate  of  your  qualification, 
and  his  certificate  about  Saunders'  debt.  You  have 
already  his  certificates  of  all  the  judgments,  and  I  do 
not  see  what  you  need  further  to  show  your  title. 
You  must  stamp  the  deed,  and  cancel  them  by  writing 
the  initials  of  the  name  and  date  of-  the  deed.  Saun- 
ders' deed  will  take  four  dollars,  and  Schanot's  will 
take  fifty  cents.  The  justice's  certificates  and  the 
clerk's  certificates  ought  also  to  have  five  cent  stamps 
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JL^77-     attached.    I  have  no  stamps  on  hand,  but  yoa  can  buy 

•  Term.     them. 


Yours, 


^"J^.^^  James  V.  Brooke." 


V. 

Cooper. 


The  administration  account  of  Charles  H.  Utter- 
back  on  the  estate  of  his  father,  Armistead  Utterback, 
was  never  in  fact  settled  by  commissioner  Pugh,  be- 
cause the  said  Charles  H.  countermanded  the  direc- 
tion he  had  given  to  said  commissioners  in  regard  to 
said  settlement,  and  withdrew  the  papers  he  bad  left 
in  bis  hands  for  that  purpose,  especially  his  last  three 
bonds  to  his  father  for  the  purchase  money  of  the 
land,  which  bonds  he  afterwards  handed  to  the  admin- 
istrator de  bonis  non  of  his  father.  And  the  said 
Charles  H.  Utterback  having  made  default  in  the  pay- 
ment of  such  of  his  said  notes  to  E.  K.  Cooper  as  had 
become  payable,  except  the  one  for  the  first  semi- 
annual interest,  which  became  payable  six  mouths 
after  date,  the  said  Cooper,  in  February  1868,  institu- 
ted this  suit  for  redress.  In  his  bill,  filed  at  March 
rules  1868,  he  stated  the  facts  of  the  case  on  which  he 
relied,  made  Charles  H.  Utterback  in  his  own  right, 
and  as  former  administrator  of  Armistead  Utterback, 
deceased,  Charles  T.  Green,  administrator  de  bonis  non 
of  said  A.  Utterback,  R.  W.  L.  Rasin,  and  W.  H. 
Gaines,  administrator  of  John  P.  Phillips,  deceased, 
defendants  to  the  bill,  and  prayed  for  a  decree  for  the 
sale  of  the  said  land,  for  the  payment  of  the  debt  due 
to  him  as  aforesaid,  and  for  general  relief.  Various 
proceedings  were  afterwards  had  from  time  to  time  in 
the  said  suit,  including  the  following,  which  alone  are 
material  now  to  be  mentioned,  though  some  of  the 
others  may  be  hereinafter  noticed. 

In  April  1868,  the  defendant,  Charles  T.  Green, 
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administrator  d.  b.  n.  of  A.  Utterback,  filed  his  an-    ,1^77. 

March 

€wer,  in  which  he  not  only  claimed  the  said  three    Term. 

bonds  which  had  been  handed  to  him  by  0.  H.  Utter- 

back  as  still  remaining  'due  and  unpaid  to  the  estate  ^ "^'r^^ 
of  A.  Utterback,  but  insisted  that  the  other  three,    ^  v- 

'     Cooper. 

alleged  by  the  complainant  to  have  been  long  since 
paid,  were  in  fact  wholly  unpaid. 

On  the  same  day,  to  wit:  on  the  13th  day  of  April 
1868,  Louis  Shumate,  Robert  E.  Utterback,  and  Addi- 
son W.  Utterback,  sureties  of  C.  H.  Utterback  as  ad- 
ministrator of  A.  Utterback,  on  their  petition,  which 
they  filed  by  leave  of  the  court,  were  admitted  as 
parties  defendant  in  the  cause. 

On  the  17th  of  April  1868,  C.  H.  Utterback  filed 
his  answer,  in  which,  among  other  things,  he  stated 
that  the  money  loaned  by  complainant  to  him  was 
not  the  sum  of  $11,000;  on  the  contrary  he  averred 
**  that  all  the  money  loaned  by  the  said  complainant 
was  $4,980,  and  that  the  balance  of  the  consideration 
of  said  bond  consisted  of  86  shares  of  Nevassa  Phos- 
phate stock,  fraudulently  represented  to  this  respon- 
dent to  be  saleable  in  the  market  at  the  rate  pf  55  per 
<:€nt  (per  share),  and  which  this  respondent,  under 
this  representation,  was  induced  to  take  at  70  per  cent 
(per  share),  making  for  the  86  shares,  the  sum  of 
$6,020,  which,  with  the  above  sum  of  $4,980,  consti- 
tuted the  consideration  of  the  said  note  of  $11,000." 
Respondent  charged  that  *'  said  E.  K.  Cooper  was  a 
party  to  these  false  representations,  and  was  himself 
connected  with  the  said  Navassa  Phosphate  company. 
This  respondent  was  not  a  dealer  in  the  stock  market, 
and  had  no  use  for  Navassa  Phosphate  or  any  other 
stock,  except  as  a  means  of  raising  money,  which  be 
needed;  and  finding  it  impossible  to  procure  the  loan 
of  money,  even  on  the  most  undoubted  security,  with- 
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1877-     out  submitting  to  some  extortion,  he  voluntarily  agreed 
Tenn.    to  shoulder  the  loss  between  the  70  per  cent,  which  he 

allowed  for  the  stock,  and  the  55  per  cent,  represented 

adm'r  ^  ^  1^8  market  value.  This  respondent  did  not  dream 
^-  however  that  he  was  duped  so  egregiously  as  he  was^ 
until,  upon  trial,  he  ascertained  that  the  highest  price 
he  could  obtain  in  the  market  for  said  stock  was  2& 
fer  cenLy  and  at  this  price  he  was  compelled  to  sell'* 
Ac,  **It  will  thus  appear  that  this  respondent  only  in 
fact  received  (either  in  money  or  value,)  the  sums  of 
$4,980,  $2,236,  in  all  $7,216;  and  that  this  was  all 
which  the  plaintiflT  gave  for  this  respondent's  note  of 
$11,000;  and  this  respondent,  insisting  that  the  said 
transaction  is  not  only  tainted  with  fraud,  but  also 
with  usury,  relies  as  fully  upon  both  said  grounds  of 
defence  as  if  fully  and  specially  pleaded."  "This  re- 
spondent admits,  as  stated  in  said  bill,  that  at  the  time 
of  the  pendency  of  negotiations  of  said  loan,  his  real 
estate  was  encumbered  by  a  deed  of  trust  executed  by 
him  to  John  P.  Phillips,  to  secure  six  several  bonds 
executed  by  him  to  Armistead  Utterback,  only  three 
of  whiclj  were  due,  the  rest  having  been  discharged.'* 
"His  real  estate  was  also  encumbered  by  several  judg- 
ments for  a  large  amount,  and  these  incumbrancea 
this  respondent  was  required  to  remove.  With  this 
view  this  respondent  did  consult  his  counsel  named  in 
said  bill,  and  under  the  advice  of  said  counsel  pro- 
ceeded as  follows:  With  regard  to  the  judgments,  he 
made  arrangements  with  the  creditors  that  the  amount 
of  their  respective  judgments  should  be  deposited  to 
their  credit  in  a  Baltimore  bank,  and  that  when  this 
was  done  the  judgments  should  be  considered  as  dis- 
charged. This  plan  was  adopted,  and  the  judgments 
satisfied  out  of  the  $4,980  aforesaid.  With  regard  to 
the  deed  of  trust,  this  respondent  supposed  that,  as  a 
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-debtor,  he  had  a  right  to  pay  the  debt  he  owed  his     '^77- 
&ther'8  estate,  and  being  the  administrator  of  that    Term. 

estate,  he  could  pay  no  one  but  himself,  and  could  pay 

himself  as  administratop  only  by  giving  the  estate  ^drn'r 
-credit  in  his  administration  account.  He  accordingly 
laid  his  papers  before  the  commissioner,  as  stated  in 
said  bill,  and  directed  the  commissioner  to  charge  him 
as  administrator,  with  the  amount  of  said  three  out- 
standing bonds  in  an  account  to  be  settled  by  said 
commissioner/'  "This  respondent  then  believed,  and 
now  believes,  that  when  he  laid  his  accounts  before 
the  commissioner  for  settlement,  directing  himself  to 
be  charged  as  administrator  of  the  estate  of  A.  Utter- 
back,  deceased,  with  the  debt  he  owed  as  aforesaid,  he 
was  doing  what  he  had  the  right  to  do,  and  that  the 
effect  thereof  was  to  discharge  the  lien  of  the  deed  of 
trust  given  to  secure  said  debt;  and  if  a  different 
result  has  followed,  it  has  not  been  through  the  agency 
or  by  the  direction  of  his  said  counsel,  but  in  conse- 
quence of  the  loss  aforesaid,  and  the  consequent  defeat 
of  his  plans  and  purposes."  Bespondent  also  made  a 
statement  in  regard  to  the  receipts  for  $1,000  each, 
given  to  him  by  three  of  the  distributees,  but  it  is 
unnecessary  to  set  out  the  same  here. 

Notice  having  been  given  by  the  plaintiff  of  a  mo- 
tion for  a  receiver  in  the  case,  and  sundry  depositions 
taken  and  filed  in  reference  thereto,  a  decree  was  ac- 
cordingly made  for  such  an  appointment  on  the  24th 
of  April  1868,  and  the  said  C.  H.  Utterback  was  in- 
joined  from  committing  waste  of  the  said  land. 

Many  depositions  were  taken  in  behalf  of  the  plain- 
tiff, and  were  filed  in  September  1868;  all  of  them 
were  taken  in  Baltimore,  and  of  persons  residing 
there,  except  that  of  commissioner  Pugh,  which  was 
taken  in  Fauquier  county,  where  he  resided.    Among 
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"877.     tjje  persons  examined  as  witnesses  in  behalf  of  the- 
Term,    plaintiff  were,  H.  M.  Willis,  the  person  who  as  agent 

for  the  defendant,  C.  H.  TJtterback,  proposed  and  nc- 

a^'r  ^gotiated  the  loan  and  purchase  aforesaid;  James  M. 
^  ^-  Rasin,  who,  as  said  plaintiff's  agent,  went  to  Fauquier 
to  examine  the  land  proposed  to  be  conveyed  and  re- 
port upon  its  value;  R.  W.  L.  Rasin,  trustee  in  the 
deed  executed  by  C.  H.  TJtterback  to  secure  the  said 
debt  to  E.  K.  Cooper;  the  said  E.  K.  Cooper  himself; 
Charles  W.  Ridgely,  the  counsel  of  said  Cooper,  to 
whom  was  referred  the  question  of  title  to  the  property 
proposed  to  be  conveyed  for  the  security  of  the  debt, 
and  who,  as  counsel  and  agent  of  the  plaintiff,  carried 
his  arrangement  aforesaid  with  C.  H.  CTtterback  into 
effect;  and  S.  Teakle  Wallis,  who,  as  a  legal  expert, 
testified  as  to  the  law  of  Maryland  on  the  subject  of 
usury.  Only  one  person  was  examined  as  a  witness 
in  behalf  of  the  defendants,  and  that  was  the  defend- 
ant C.  H.  TJtterback  himself.  It  is  unnecessary,  at 
least  for  the  present,  to  state  any  part  of  the  testimony 
of  any  of  the  witnesses  or  of  the  substance  thereof;^ 
but  so  much  of  the  same  as  may  be  necessary  to  be 
noticed  in  this  opinion  will  be  noticed  therein  here- 
after. 

On  the  9th  of  September  1868,  Robert  E.  and  A. 
W.  TJtterback,  two  of  the  sureties  of  C.  H.  as  admin- 
istrator of  Armistead  TJtterback,  and  also  two  of  the 
children  and  distributees  at  law  of  said  Armistead, 
filed  their  answers;  and  on  the  17th  day  of  the  same 
month  Lewis  Shumate,  the  other  surety  of  the  said 
administrator,  filed  bis  answer. 

On  the  18th  of  September  1868  the  cause  came  on 
to  be  heard;  when  the  court,  without  deciding  any 
other  matters  involved  in  the  cause,  decreed  that  an* 
issue  be  made  up  and  tried  on  the  common  law  side- 
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of  the  court,  before  a  jury  to  be  impannelled  therefor,     '^77- 
to  ascertaiD :    First,  whether  the  consideration  of  the    Tenn. 

note  of  $11,000  aforesaid  was  a  loan  from  the  said 

Cooper  to  said  Utterback,  and,  if  so,  whether  said  loan  ^'drn'r  ^ 
was  npon  a  consideration  usnrious  in  law;  and,  sec-  ^• 
ondly,  whether,  if  the  jury  find  that  the  plaintiff  sold  to 
the  said  Charles  H.  Utterback,  on  the  5th  day  of  Joly 
1866,  eighty-six  shares  of  Kavassa  Phosphate  stock, 
and  that  the  purchase  money  of  the  said  stock  entered 
into  and  formed  a  part  of  the  consideration  of  said 
note  of  $11,000,  there  were  any  false  representations 
or  frandalent  devices  npon  the  part  of  the  said  plain- 
tiff, by  means  whereof  the  said  C.  H.  Utterback  was 
induced  to  become  the  purchaser  of  said  stock,  and,  if 
80,  to  what  extent  the  said  C.  H.  Utterback  hath  suf- 
fered damages  by  reason  of  said  false  representations 
or  fraudulent  devices;  in  which  issues  the  said  Utter- 
back shall  have  the  right  to  open  and  conclude. 

On  the  1st  of  October  1870  another  decree  was 
made  in  the  cause  appointing  commissioners  to  sell 
the  land  in  controversy. 

On  the  10th  of  November  1870  a  copy  of  the  ver-  • 
diet  rendered  by  the  jury  upon  the  issue  ordered 
in  the  cause  was  filed,  from  which  it  appeared  that 
the  said  verdict  was  as  follows:  "We,  the  jury, 
find,  first,  that-  the  consideration  of  the  note  for 
$11,000,  executed  by  the  defendant  Charles  H.  Utter- 
back to  E.  K.  Cooper,  the  plaintiff,  dated  5th  July 
1866,  and  payable  two  years  after  date,  and  secured 
by  deed  of  trust  from  said  Utterback  to  R.  W.  L.  Ra- 
sin,  of  date  of  5th  July  1866,  was  a  loan  of  money 
and  sale  of  stock  by  said  Cooper  to  said  Utterback, 
and  that  said  loan  was  upon  a  consideration  not  usu- 
rious in  law;  we  further  find,  secondly,  that  there 
was  no  false  representations  or  fraudulent  device  on 
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March    ^^^  ^^^^  ^^  *^®  ®^^^  ■^'  ^'  Cooper,  the  said  plaintiff, 

Term,    bj  means  whereof  the  said  Charles  H.  Utterback  was 
induced  to  become  the  purchaser  of  said  stock  called  • 

g^'r  ^Navassa  Phosphate  stock;  and  that  said  Charles  H. 

^'  ^  Utterback  has  suffered  no  damage  by  reason  of  any 
representation  or  device  of  said  E.  K.  Cooper.  J.  W. 
James." 

And  it  further  appeared  that  the  court,  being  satis- 
fied with  said  verdict,  ordered  the  same  to  be  certified 
to  the  circuit  court  of  Fauquier  county  sitting  in  chan- 
cery. 

And  it  further  appeared  that  afterwards,  during  the 
same  term  at  which  said  verdict  was  rendered,  a  mo- 
tion was  made  by  the  defendants  to  set  it  aside  for 
misconduct  of  the  jury;  which  motion  was  overruled; 
to  which  ruling  of  the  court  a  bill  of  exceptions  was 
tendered  by  the  defendants  and  made  a  part  of  the 
record  by  the  court. 

On  the  23d  of  September  1871  the  cause  came  on  to 
be  heard,  on  the  papers  formerly  jead  and  the  receiv- 
er's report  returned  on  the  2d  of  March  1870  and  the 
verdict  of  the  jury  aforesaid.  "On  consideration 
whereof,  and  for  reasons  contained  in  a  written  opi- 
nion of  the  court,  then  filed  and  ordered  to  be  made  a 
part  of  the  record  in  the  cause,  the  court,  being  of 
opinion,  in  accordance  with  the  verdict  aforesaid,  that 
there  was  no  fraud  or  usury  in  the  contract  between 
the  plaintiff  and  the  defendant  Charles  H.  Utterback, 
and  that  under  the  circumstances  shown  by  the  evi- 
dence in  the  cause  the  debt  due  by  Charles  H.  Utter- 
back to  Armistead  Utterback  in  the  lifetime  of  the 
latter,  and  secured  by  the  deed  of  trust  of  the  2d  Feb- 
ruary 1859,  became  assets  in  the  hands  of  the  said 
Charles  H.  Utterback  npon  his  qualification  as  the  ad- 
ministrator of  the  said  Armistead  Utterback  deceased 
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(the  court  not  expressing  any  opinion  upon  the  ques-     '^ 
tion  as  to  whether  the  said  Charles  H.  Utterback  did     Tenn. 

or  did  not  pay  any  portion  of  said  debt  to  the  said 

Armistead  Utterback  in  his  lifetime);  and  being  fur-  adm»r  * 
ther  of  opinion  that  upon  the  debt  aforesaid  so  be- 
coming assets  in  the  hands  of  the  said  Charles  H. 
Utterback,  administrator  as  aforesaid,  the  said  deed 
of  trust  ceased  to  operate  or  exist  as  a  security  there- 
for, and  that  the  plaintiff  is  entitled  to  subject  the 
real  estate  conveyed  by  the  said  Charles  H.  Utter- 
back to  Robert  W.  L,  Rasin  by  his  deed  of  trust  of 
the  5th  day  of  July  1866  to  the  satisfaction  and  dis- 
<;harge  of  the  debt  thereby  secured;"  decreed  that 
«aid  receiver's  report  be  confirmed,  and  that  one  of 
the  commissioners  of  the  court  take  an  account  of  the 
amount  then  due  to  the  plaintiff  of  the  debt  secured 
by  the  deed  of  trust  aforesaid,  and  make  report  to  the 
<K)urt. 

On  the  29th  of  March  1872  commissioner  Pollock 
made  a  report  under  the  last  mentioned  decree;  on 
the  20th  of  April  1872  the  commissioners  appointed 
to  sell  the  land  in  controversy  made  their  report  of 
said  sale,  showing  that  E.  K.  Cooper  bad  become  the 
purchaser  of  the  land  at  $25  per  acre,  making  the 
whole  purchase  money  amount  to  $7,813.25,  and  that 
the  purchaser  had  not  been  required  by  the  commis- 
eioners  to  comply  with  the  terms  of  the  decree,  as  by 
the  decision  of  the  court  he  was  entitled  to  receive  the 
purchase  money  of  the  land;  and  on  the  day  and  year 
last  aforesaid  the  cause  came  on  to  be  further  heard, 
when  the  court,  without  passing  upon  anything  con- 
tained in  the  report  of  commissioner  Pollock,  ratified 
and  confirmed  the  sale  of  land  to  E.  K.  Cooper,  as  re- 
portedy  there  being  no  exception  to  said  report  of  sale. 

Afterwards  Charles  T.  Green,  administrator  de  bonis 
Vol,  xxvni — 82 
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M^^^    ^^^  ^^  Armistead  Utterback,  deceased,  presented  a 
Term,    petition  addressed  to  the  judges  of  this  court,  com- 

plaining  of  being  aggrieved  by  the  decrees  and  pro« 

adm'r     cccdings  in  the  said  suit,  and  praying  for  an  appeaV 
^-       therefrom,  which  appeal  was  accordipgly  allowed  by 
one  of  the  said  judges. 

The  only  question  in  controversy  in  this  case  is,  aa 
we  have  seen,  whether  Edward  K.  Cooper  is  entitled 
to  the  benefit  of  the  Uen  of  the  deed  of  trust  to  Ro- 
bert W.  L.  Easin,  of  the  5th  day  of  July  1866,  on  the 
three  hundred  and  twelve  acres,  two  roods  and  thirty- 
four  perches  of  land  in  the  proceedings  mentioned, 
freed  and  discharged  from  the  lien  under  the  deed  of 
trust  to  John  P.  Phillips  of  the  2d  day  of  February 
1859,  on  the  same  land?  In  other  words,  whether  the 
debt  provided  for  by  the  last  mentioned  deed  has  been 
paid  and  satisfied,  or  at  least  must  be  considered  so  to 
have  been,  so  far  as  concerns  any  claim  of  the  said  E. 
K.  Cooper  under  the  first  mentioned  deed? 

My  opinion  is,  that  this  question  inust  be  answered 
in  the  afiirmative. 

I  do  not  consider  it  necessary  in  this  case  to  decide^ 
the  question,  whether  the  qualification  of  Charles  H^ 
TTtterback,  as  administrator  of  Armistead  Utterback, 
deceased,  ipso  facto  and  propria  vigore^  operated  a  pay- 
ment and  satisfaction  of  the  debt  due  by  the  former  to 
the  estate  of  the  latter  at  the  time  of  such  qualifica- 
tion. 

I  think  it  very  probable,  from  the  facts  and  circum- 
stances of  this  case,  that  the  very  and  only  purpose  of 
Charles  H.  Utterback,  in  qualifying  as  administrator  of 
his  father,  was  thereby  to  extinguish  the  debt  he  owed 
to  his  father,  or  rather  to  discharge  himself  indi- 
vidually from  liability  for  that  debt,  and  to  becomo 
liable  therefor  in  his  character  of  administrator,  so  as- 
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to  release  the  land  from  the  lien  of  the  deed  of  trust     '^77- 

March 

of  the  2d  day  of  February  1869,  and  to  enable  Charles    Term. 


H.  Utterback  to  sell  the. land  and  convey  a  title  to  the 

♦purchaser  free  from  that  lien.  adm»r  ^ 

If  such  were  the  facts  and  circumstances,  and  there    ^  ^• 

'  Cooper* 

was  no  fraud  in  the  transaction,  I  think  a  purchaser 
of  the  land  from  Charles  H.  Utterback  would  have 
acquired  a  good  title  against  the  lien  of  the  said  deed 
of  trust  of  the  2d  of  February  1859,  and  especially 
as  against  the  sureties  of  the  said  administrator,  if 
they  became  such,  as  they  probably  did  in  this  case, 
for  the  very  purpose  of  promoting  the  object  which 
the  administrator  had  in  view  in  becoming  such,  to 
wit:  to  free  his  land  from  incumbrance,  and  thus 
enable  him  to  sell  it ;  and  especially  also  as  against 
such  of  the  distributees  of  the  intestate  as  may  have 
&cilitated  a  sale  of  the  land  by  the  administrator  free 
from  the  said  incumbrance,  as  some  of  them  seem  in 
this  case  to  have  done  by  giving  him  receipts  for  large 
sums  on  accouiit  of  their  distributive  portions  of  the 
estate,  which  receipts  were  to  be  exhibited  to  the  pur- 
chaser. 

But  it  is  unnecessary  in  this  case  to  decide  even  the 
question  which  would  arise  on  the  facts  and  circum- 
stances as  last  supposed;  for  the  case  itself  is  infinitely 
stronger  in  favor  of  the  purchaser  than  would  be  the 
case  supposed.  In  this  case,  not  only  is  it  probable 
that  Charles  H.  Utterback  qualified  as  administrator 
of  his  father,  and  his  sureties  as  such  joined  him,  to 
enable  him  to  convey  the  land  free  from  incumbrance; 
and  that  some  of  the  distributees  gave  him  receipts 
for  $1,000  each  on  account  of  their  distributive  in- 
terests in  the  estate,  for  the  same  purpose;  but  also 
the  money  was  loaned  by  E.  K.  Cooper  to  Charles  H. 
Utterback  with  the  express  understanding  and  agree- 
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1877.     ment  between  them,  that  all  prior  incumbrances  on 

March  *^ 

Tenn.    the   land,   whether   by   judgment,  deed   of  trust  or 

~ Otherwise,  should  be  paid  out  of  the  said  money,  as  a 

adm'r  ^  condition  of  the  loan  of  it,  and  an  amount  of  the  said* 
^-  money  more  than  equal  to  the  whole  amount  of  the 
said  prior  incumbrances,  was  actually  paid  into  the 
hands  of  the  said  administrator,  who  was  in  duty 
bound  to  apply  the  same  to  the  payment  of  the  said 
incumbrances;  and  therefore  the  said  debt  due  by  him 
to  his  intestate's  estate,  and  the  incumbrance  on  the 
said  land  therefor,  was  then  at  least,  if  not  before, 
fully  paid  and  satisfied  by  Charles  H.  Utterback  as 
an  individual  to  himself  as  administrator  of  his  father. 
Now  in  this  case,  it  must  be  remembered,  that  there 
was  no  fraud  on  the  part  of  E.  K.  Cooper  in  this  trans- 
action; nor  any  usury.  -As  we  have  seen,  the  jury  in 
this  case,  to  which  the  present  administrator  de  bonis 
non  of  Armistead  Utterback  was  a  party,  so  expressly 
found;  and  the  judge  who  presided  at  the  trial  of  the 
issue,  certified  that  he  was  satisfied  with  the  verdict; 
and  the  court  of  chancery  decreed  accordingly. 

The  cause  must,  therefore,  be  considered  precisely 
as  if  the  whole  amount  of  the  note  for  $11,000  had 
been  loaned  in  money  by  E.  K.  Cooper  to  C.  H.  Utter- 
back, and  there  had  been  no  sale  of  stock  by  the 
former  to  the  latter,  in  part  of  the  consideration  of 
the  note. 

.  Suppose  such  had  actually  been  the  case;  could 
there  have  been  any  doubt,  that  the  debt  due  by  the 
administrator  or  individually  to  his  intestate,  would 
have  been  considered  as  paid  and  satisfied ;  at  least  so 
far  as  E.  K.  Cooper  was  concerned  ?  Could  the  sure- 
ties of  the  administrator  or  the  distributees  of  the 
intestate,  and  especially  those  who  signed  the  thou- 
sand dollar  receipts,  have  doubted  it?     Could  the 
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honorable  couDsel  of  C.  H.  Utterback  who  wrote  to    ^1^77- 

March 

him  the  note  of  the  4th  of  July  1866,  hereinbefore     Term. 

referred  to  and  recited,  have  doubted  it?  

•  The  only  ground  on  which  a  doubt  has  since  been  ^dm'r  * 
expressed  is,  that  there  was  fraud  on  the  part  of  E.  K.  ^• 
Cooper  in  the  sale  of  the  sk>ck,  and  that  there  was 
usury  in  the  transaction.  But  both  of  these  charges 
have  been  negatived  by  the  verdict  of  the  jury  and  the 
decree  of  the  court;  and  the  only  ground  of  objection 
on  the  part  of  the  defendants  has  thus  been  swept 
from  beneath  them. 

Suppose  commissioner  Pugh  had  settled  the  admin- 
istration account  of  Charles  H.  Utterback  on  the  estate 
of  his  fether,  according  to  the  papers  and  vouchers 
which  were  placed  in  his  hands  and  the  instructions 
which  were  given  him  by  C.  H.  Utterback  and  his 
counsel,  and  the  report  .of  the  commissioner  had  been 
confirmed  by  the  court,  could  it  have  then  been  denied 
that  the  debt  was  paid  and  satisfied?  And  how  would 
that  case  have  difiered  in  substance  from  the  case  as  it 
is  ?  The  settled  account  would  not  have  been  itself  a 
payment,  but  only  evidence,  however  strong,  of  the 
fact  of  payment.  That  fact,  however  proved,  has  the 
same  force  and  effect. 

That  E.  K.  Cooper  required  the  debt  due  by  the  ad- 
ministrator, C.  H.  Utterback,  to  his  intestate's  estate  to 
be  paid;  that  the  administrator  positively  agreed  with 
E.  K.  Cooper  to  make  such  payment,  as  a  condition  of 
the  loan  and  sale  made  to  him  by  Cooper;  and  that  he 
derived  from  such  loan  and  sale  ample  means  to  make 
such  payment,  are  facts  expressly  proved  in  the  case, 
and  proved  by  the  evidence  of  C.  H.  Utterback  him- 
self. 

E.  K.  Cooper  seems  to  have  used  an  extraordinary 
degree  of  caution  in  the  transaction.    He  was  a  total 
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1877.     stranger  to  C.  H.  Utterback  and  his  property  and  af- 
Tenn.    fairs;  sent  an  agent  to  Virginia  to  examine  the  land; 

and  employed  counsel  in  Baltimore  to  advise  him  as 

^a^'T^  to  the  title,  to  prepare  the  papers,  and  to  carry  the 
^  ^-       whole  arrangement  into  effect.     And  he  acted  on  the 

Cooper.  ° 

information,  and  with  Ihe  assistance,  thus  received. 
And  he  acted  in  good  faith,  and  without  any  fraud 
or  usury.  How  then  can  it  be  said,  that  he  is  not 
entitled  to  the  benefit  of  the  lien  for  which  he  con- 
tracted? 

Can  it  be  said  that  he  was  bound  to  see  to  the  appli- 
cation of  the  money  which  the  administrator  derived 
from  him?  Certainly  not.  An  administrator  is  the 
legal  representative  of  his  intestate,  and  is  entitled  to 
receive,  and  bound  to  apply  in  a  due  course  of  admin- 
istration, all  debts  due  to  the  estate  of  such  intestate, 
whether  due  by  the  administrator  himself  or  any  other 
person.  No  person  who  pays  him  the  money  is  bound 
to  see  to  its  application.  A  person  who  participates 
in  a  breach  of  trust  or  devastavit  of  an  administrator, 
is  of  course  liable  as  the  administrator  is;  but  it  is  not 
pretended  that  E.  K.  Cooper  was  guilty  of  such  a  par- 
ticipation in  this  case. 

That  the  debt  in  this  case  was  due  by  the  adminis- 
trator as  an  individual  to  himself  as  administrator  can 
make  no  difference.  Surely  the  administrator  whose 
land  was  bound  under  a  deed  of  trust  to  secure  the 
payment  of  his  debt  to  his  intestate,  had  a  right  to 
pay  off  his  own  debt  and  to  redeem  his  land  from  the 
incumbrance,  so  that  he  might  make  sale  of  it.  To 
whom  was  he  to  make  such  payment?  To  whom  but 
himself,  who  was  the  only  legal  representative  of  the 
creditor?  How  is  a  vendee  from  him  to  acquire  title 
to  the  land  but  by  stipulating  with  him  that  so  much 
of  the  purchase  money  as  was  necessary  should  be 
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applied  to  the  payment  of  the  debt,  and  by  paying  it    J^77- 
to  the  administrator  for  that  purpose.     And  if  the  ad-    Tenn. 

ministrator  receives  it  with  that  understanding  and  for 

that  purpose,  is  not  the  debt  paid,  however  the  admin-    a^*r  ^ 
istrator  may  actually  apply  the  money;  unless,  indeed,   ^• 
the  person  who  pays  it  fraudulently  participates  in  the 
misapplication,  or  at  least  has  notice  of  an  intention 
to  misapply  it  when  he  makes  the  payment? 

An  administrator  is  a  complete  legal  representative 
of  his  intestate,  and  has  power,  and  is  in  duty  bound, 
to  settle  the  affairs  of  his  intestate's  estate.  Such  a 
settlement,  fairly  made,  is  as  conclusive  as  if  made  by 
the  intestate  himself  in  his  lifetime.  Though  the 
administrator  make  such  a  settlement  with  intent  to 
misapply  the  funds  of  the  estate,  and  actually  misap- 
ply them,  those  who  deal  with  him  are  not  liable  for 
such  misapplication,  unless  they  participate  therein,  or 
have  notice  thereof.  It  is  contended  by  the  counsel  of 
the  appellant,  that  all  six  of  the  bonds  of  Charles  H. 
Utterback  to  his  father,  secured  by  the  deed  of  trust 
to  Phillips,  remained  unpaid  when  the  money  was 
borrowed  by  Charles  H.  Utterback  from  Cooper.  The 
said  Charles  proves  that  only  the  last  three  of  said 
bonds  remained  unpaid,  and  those  only  were  handed 
by  him  to  the  appellant  as  administrator  de  bonis  non  of 
Armistead  Utterback.*  This  proof  is  conclusive  of 
that  fact;  but  if  it  were  not,  Charles  H.  Utterback, 
while  he  was  administrator  of  his  father,  declared  that 
such  was  the  fact,  and  made  his  settlement  upon  that 
basis  with  Cooper,  who  acted  fairly  in  the  transaction, 
and  advanced  his  money  upon  the  faith  of  the  truth  of 
such  declaration,  which  cannot  therefore  be  now  de- 
nied as  to  him.  Charles  H.  Utterback  had  a  deed  for 
the  land  from  Armistead  Utterback,  subject  only  to 
the  lien  of  the  deed  of  trust  to  Phillips  to  secure  the 
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1877.     bonds  for  the  purchase  money.     Of  course  Charles  H* 
Tenn.     Utterback  had  a  perfect  right  to  sell  the  land  and 

make  a  good  title  to  the  purchaser,  subject  only  to  the 

adm'r  ^  p^yKient  of  the  prior  lien  to  Phillips,  and  his  only 
^'  means  of  discharging  that  lien  was  by  selling  or  in- 
cumbering the  land.  He  could  discharge  the  lien  only 
by  paying  the  amount  of  it  to  the  legal  representative 
of  his  father,  and  he  was  himself  such  legal  represen- 
tative. He  could  therefore  lawfully  make  such  pay- 
ment to  himself  as  such  representative,  and  could  in 
fact  only  make  it  in  that  way.  If  he  had  borrowed  the 
whole  amount  of  the  eleven  thousand  dollars  men- 
tioned in  his  bond  in  money,  stipulating  as  he  did  with 
Cooper  that  the  prior  lien  should  be  discharged  out 
of  the  money  borrowed,  nobody  can  doubt  that  the 
lender  would  have  acquired  a  lien  on  the  land 
free  from  the  incumbrance  of  the  deed  of  trust 
to  Phillips.  But  he  realized  from  the  transaction 
a  sufficient  amount  of  money  to  discharge  the  said 
incumbrance  with  all  the  other,  incumbrances  on 
the  land;  and  it  was  an  express  condition  of  the 
loan  to  him  by  Cooper  that  he  should  do  so. 
Is  not  that  precisely  the  same  thing  in  effect  as  if 
the  whole  amount  of  the  loan  had  been  made  in 
money,  at  least  so  far  as  concerns  this  case?  There 
was  enough  loaned  in  money  to  pay  the  pric^r  lien  and 
a  stipulation  for  such  payment  by  the  borrower.  The 
whole  amount  of  the  loan,  beyond  what  was  necessary 
to  pay  the  prior  lien,  belonged  to  Charles  H.  Utter- 
back,  who  might  receive  it  in  such  commodity  and  on 
such  terms  as  he  pleased.  That  is  a  matter  between 
him  and  the  lender,  with  which  the  estate  of  Armi- 
stead  Utterback  has  nothing  to  do. 

It  seems  to  me  that  the  foregoing  views  are  conclu- 
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sive  of  this  case,  and  steer  clear  of  most  of  the  diffi-  ^1^77. 

^  March 

culties  raised  in  the  case  by  the  argument  of  counsel.  Term. 

I  am  therefore  of  opinion  that  there  is  no  error  in 

the  decree  and  proceedings  complained  of,  and  that  ^^^>^  * 
they  ought  to  be  affirmed. 


V. 

Cooper. 


The  foregoing  opinion  was  written  some  time  ago, 
and  was  read  in  conference  during  the  last  term  of 
the  court,  but  a  majority  of  the  judges  not  concurring 
in  it.  Judge  Staples^  one  of  the  majority,  was  charged 
with  the  duty  of  writing  an  opinion  for  them.  His 
opinion  was  read  in  conference  on  Tuesday  last,  the 
day  before  yesterday,  before  which  time  I  had  neither 
seen  it  nor  heard  it  read,  nor  heard  anything  of  its 
contents.  I  have  no  doubt  he  prepared  it  as  soon  as 
he  could,  and  read  it  in  conference  as  soon  thereafter 
as  he  could.  I  do  not  complain,  and  have  no  cause  to 
complain  of  him;  and  mention  what  I  have  just  done 
only  to  show  why  I  do  not  tnake  more  fully  an  expla- 
nation which  his  opinion  seems  to  make  necessary  or 
proper  in  regard  to  mine.  I  did  not  ask  to  delay  the 
decision  of  the  case  for  the  purpose,  as  it  has  already 
been  very  long  delayed,  but  will  now  give  the  expla- 
nation as  well  as  I  can  consistently  with  the  pressure 
of  my  present  engagements.  But  it  must  necessarily 
be  brief  and  imperfect,  though  I  may  hereafter,  if  I 
have  time  before  the  case  is  reported,  enlarge  and  try 
to  improve  it. 

It  will  be  observed  that  my  opinion  is  based  on  the 
existence,  among  other  things,  of  three  facts  which  I 
think  are  fully  sustained  by  the  record ;  though  I  do 
not  mean  to  admit,  by  any  means,  that  the  existence 
of  all  of  them  is  necessary  to  the  success  of  the  appel- 
lee Cooper  in  this  cause.  Those  three  facts,  with  such 
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1877-     brief  commentaries  as  I  deem  necessary,  are  as  fol- 

Term.      loWS : 

"" Ist.  There  was  no  usury  nor  fraud  in  the  transac- 

adm'r  ^  ^^^^  ^^  *^^  proceedings  mentioned  between  Cooper 
-  ^-       and  Charles  H.  Utterback.     On  the  18th  of  Septem- 

Cooper.  '^ 

ber  1868  a  decree  was  made  in  the  cause  that  an  issue 
be  made  up  and  tried  on  the  common  law  side  of  the 
court,  before  a  jury  to  be  empannelled  therefor,  to  as- 
certain :  first,  whether  the  consideration  of  the  note  of 
$11,000,  executed  by  the  defendant  Charles  H.  Utter- 
back  to  E.  K.  Cooper,  the  plaintiff,  dated  on  the  5th  day 
of  July  1866,  and  payable  two  years  after  date,  and  se- 
cured by  deed  of  trust  from  said  Utterback  to  R.  W. 
L.  Easin,  of  date  the  5th  July  1866,  was  a  loan  from 
the  said  Cooper  to  said  Utterback,  and  if  so,  whether 
said  loan  was  upon  a  consideration  usurious  in  law; 
and,  secondly,  whether,  if  the  jury  find  that  the  plain- 
tiff sold  to  the  said  Utterback  on  the  5th  day  of  July 
1866,  eighty-six  shares  of  Navassa  Phosphate  stock, 
and  that  the  purchase  money  of  said  stock  entered 
into  and  performed  a  part  of  the  consideration  of  said 
note  of  $11,000,  there  were  any  false  representations 
or  fraudulent  devices  upon  the  part  of  the  said  plain- 
tiff, by  means  whereof  the  said  Utterback  was  induced 
to  become  the  purchaser  of  said  stock;  and  if  so,  to 
what  extent  the  said  Utterback  hath  suffered  damages 
by  reason  of  the  said  false  representations  or  fraudu- 
lent devices — in  which  issues  the  said  Utterback  shall 
have  the  right  to  open  and  conclude.  In  September 
1870  the  said  issue  was  tried,  and  a  verdict  was  found 
iri  these  words:  "We  the  jury  find,  first,  that  the  con- 
sideration of  the  note  for  $11,000,"  Ac,  describing  it, 
"was  a  loan  of  mpney  and  sale  of  stock  by  said 
Cooper  to  said  Utterback,  and  that  said  loan  was  upon 
a  Consideration  not  usurious  in  law;  we  further  find^ 
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secondly,  that  there  was  no  false  representation  or  ^^77. 

fraudulent  device  on  the  part  of  said  Cooper  by  means  Tenn. 
whereof  said  Utterback  was  induced  to  become  the 


purchaser  of  said  stock,  and  that  said  Utterback  has.  ^a^>r  ^ 


suffered  no  damage  by  reason  of  any  representation  or 
-device  of  said  Cooper."  And  the  court,  Judge  Keithj 
being  satisfied  with  said  verdict,  ordered  the  same  to 
be  certified  to  the  circuit  court  of  Fauquier  county, 
sitting  in  chancery.  On  the  23rd  of  September  1871, 
the  cause  came  on  to  be  heard  on  the  papers  formerly 
read,  Ac,  and  the  verdict  of  the  jury  aforesaid.  On 
consideration  whereof,  and  for  the  reasons  contained 
in  a  written  opinion  <Jf  the  court,  filed  and  ordered  to 
be  made  a  part  of  the  record  in  the  cause,  the  court 
being  of  opinion,  in  accordance  with  the  verdict  afore- 
said, that  there  was  no  fraud  or  usury  in  the  contract 
between  the  plaintiff  and  the  defendant  Utterback, 
and  that  under  the  circumstances  shown  by  the  evi- 
<lence  in  this  cause  the  debt  due  by  Charles  H.  Utter- 
back to  Armistead  Utterback  in  the  lifetime  of  the 
latter,  and  secured  by  deed  of  trust  of  the  2nd  of 
February  1859,  became  assets  in  the  hands  of  the  said 
Charles,  &c.,  and  being  further  of  opinion  that  there- 
upon the  said  deed  of  trust  ceased  to  operate  as  a  se- 
<;urity  for  said  debt,  and  that  the  plaintiff  in  entitled 
to  subject  the  real  estate  conveyed  by  said  Charles  H. 
Utterback  to  said  Basin  by  said  deed  of  the  5th  of 
July  1866  to  the  satisfaction  of  the  debt  thereby  se- 
cured, proceeded  to  decree  accordingly,  Now  it  thus 
<5learly  appears  that  the  fact  that  there  was  no  fraud 
or  usury  in  the  transaction  aforesaid  between  said 
Cooper  and  Utterback  is  res  adjvdicata^  and  cannot  be 
denied  by  any  of  the  parties  to  this  cause,  as  to  all 
of  whom,  therefore,  it  must  be  regarded  as  conclusive. 
I  have  therefore  so  treated  it  in  the  foregoing  opinion. 


Cooper. 
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1877.      .  2dly.  There  was  no  intention  on  the  part  of  Cooper 
Term,    in  his  transactions  with  Charles  H.  Utterback  to  de- 

fraud  or  injure  in  any  respect  the  estate  of  Armistead 

aSn'r  ^  XJtterback.  As  said  before,  he  and  said  Charles  were 
^'  perfect  strangers  when  they  commenced  dealing  with 
each  other  in  this  transaction,  one  living  in  Baltimore, 
and  the  other  in  Fauquier  county,  Va.  Cooper,  so  far 
as  appears  from  the  record,  was  not  anxious  to  make 
the  loan,  and  declared  his  intention  not  to  make  it 
unless  or  until  all  the  liens  upon  the  land,  if  any,  were 
discharged  and  released.  He  required  proper  certifi- 
cates to  be  produced  in  regard  to  such  liens;  and  all 
the  judgment  liens  which  ap'J)eared  to  exist  were 
paid  out  of  the  purchase  money.  Not  satisfied  with 
Utterback's  account  of  the  matter,  or  even  with  the 
certificates  thus  produced,  he  employed  counsel  in 
Baltimore  to  come  to  Virginia  and  inquire  into  and 
investigate  the  title.  Upon  ascertaining  in  that  way 
the  existence  of  the  deed  of  trust  to  Phillips  to  secure 
a  debt  to  his  father,  Armistead  Utterback,  which  deed 
was  still  on  record  unreleased,  he  enquired  about  it  of 
said  Charles,  who  assured  him  that  the  said  debt  was 
satisfied ;  that  three  of  the  bonds  (one-half  of  the  debt) 
had  been  paid  to  his  father  in  hislifetinie;  that  he  was 
his  father's  administrator,  duly  appointed  and  quali- 
fied, as  was  the  fact;  that  he  and  his  two  brothers  and 
a  sister  were  the  next  of  kin  and  distributees  at  law  of 
his  father,  and  as  such  entitled  to  his  estate;  that  he 
had  paid  to  his  brothers  and  sister  their  portion,  and 
he  exhibited  a  receipt  of  each  of  them  to  himself  as 
administrator  on  account  of  their  distributive  portions 
for  the  sum  of  $1,000;  his  two  brothers  being  two  of 
the  three  sureties  in  his  administration  bond;  that  he 
had  placed  his  accounts  and  vouchers  in  the  hands  of 
a  commissioner  in  chancery  for  the  settlement  of  his 
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administration  account,  with  directions  to  charge  him     '^77- 
in  such  settlement  with  the  remaining  bonds  to  his     Term. 

fether,  which  he  placed  in  the  hands  of  said  commis- — 

eioner  for  the  purpose.     And  he  produced  and  de-    "^.^  ^ 
livered  to  said  Cooper  i  certificate  from  the  commis-   ^  ^• 

*  Cooper. 

sioner,  showing  him  that  his  representation  in  regard 
to  such  settlement  was  true,  and  that  the  commissioner 
would  make  and  return  the  settlement  accordingly. 
And  he  also  produced  and  delivered  to  said  Cooper 
the  letter,  of  which  a  copy  is  inserted  in  this  opinion, 
from  his  counsel,  Mr.  Brooke,  a  lawyer  of  distinction 
of  Virginia,  perhaps  well  known  by  reputation,  if  not 
to  Cooper  himself,  at  least  to  his  counsel.  On  the  pro- 
<luction  of  these  papers,  the  counsel  of  Cooper  in  Bal- 
timore did  not  hesitate  to  certify  the  title  of  Utterback 
to  the  land,  trusting,  as  well  he  might,  that  so  soon  as 
the  settlement  could  be  made  and  returned,  the  lien  of 
the  deed  of  trust  to  secure  the  debt  to  Armistead  Ut- 
terback would  be  released.  Accordingly  the  arrange- 
ment between  Cooper  and  Charles  H.  Utterback  was 
made  with  the  advice  and  under  the  direction  of  the 
counsel  of  the  former,  and  in  accordance  with  the 
opinion  of  the  counsel  of  the  latter.  Now  in  all  this 
transaction  certainly  Cooper  acted  in  the  most  perfect 
^ood  feith,  and  without  any  intention  to  defraud  or 
injure  in  any  respect  the  estate  of  Armistead  Utter- 
back, and  without  any  knowledge  of  any  such  inten- 
tion on  the  part  of  Charles  H.  Utterback,  if  any  such 
existed.  Charles  H.  being  the  complete  personal 
representative  of  Armistead  Utterback,  had  a  perfect 
legal  right  to  receive  debts  due  to  his  intestate's  estate, 
and  give  acquittances  for  the  same,  even  though  due 
by  himself,  and  all  persons  dealing  with  him  in  good 
iaith  must  be  perfectly  safe  in  so  doing,  even  though 
the  administrator  may  himself  have  been  guilty  of 
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1877.     fraud  in  regard  to  the  estate,  withoat  any  participation 
Term.    Or  knowledge  on  the  part  of  such  persons.    If,  there-^ 

fore,  Cooper  was  informed  and  verily  believed  either 

adm'r  ^^^^  Charles  H.  owed  nothing  to  the  estate  of  his 
^-  fether,  or  that  he  owed  nothing  beyond  the  amount  of 
money  actually  paid  by  Cooper  to  said  Charles  H., 
and  that  the  account  and  vouchers  of  said  Charles  H., 
as  administrator  of  his  father,  were  in  the  hands  of 
commissioner  Pugh  for  settlement,  showing  that  the 
administrator  had  fully  paid  all  that  he  owed  to  the 
estate  of  his  intestate,  and  that  the  report  of  the  com- 
missioner would  immediately  be  returned  to  and  con- 
firmed by  the  court;  and  if  the  honorable  counsel  of 
the  administrator  certified  that  his  title  to  the  land 
was  such,  as  that  Cooper  could  safely  purchase  it  from 
him,  surely  Cooper  was  safe  in  making  such  purchase, 
no  matter  what  was  the  actual  state  of  accounts  be- 
tween the  administrator  and  the  estate  of  his  intestate.^ 
As  between  the  administrator  and  Cooper,  the  land 
belonged  to  the  former,  and  he  could  convey  a  perfect 
title  to  the  latter.  He  could  sell  it  to  him  on  what* 
ever  terms  he  pleased. 

Thirdly.  But  even  if  the  debt  due  by  the  adminis- 
trator to  the  intestate  for  the  land  should  not  be  con- 
sidered, as  between  the  administrator  and  Cooper,  as 
having  been  fully  paid  at  the  time  of  the  sale  by  the 
former  to  the  latter,  an  ample  amount  of  the  purchase 
money  to  make  such  payment  was  paid  by  the  latter  to 
the  former,  whose  duty  it  was  to  apply  it  accordingly;, 
and  it  must  be  considered  in  law  as  having  in  fact  been 
so  applied,  so  tar  as  the  said  Cooper  is  concerned. 
After  making  such  application  the  surplus  belonged 
to  the  administrator  in  his  own  right,  who  might 
invest  it,  or  any  part  of  it,  in  the  purchase  of  stock  of 
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the  Navassa  Phosphate  compaDy,  or  anything  else  he    JL^^7- 

pleased.  Term. 

In  every  view  of  the  case,  therefore,  I  am  of  opinion 

that  the  law  of  it,  and  also  the  equity  and  justice  of    ^dm^r  * 
it,  are  for  Cooper;  and  1  am  for  affirming  the  decrees       ^- 
appealed  from. 

Staples,  J.  This  case  was  first  heard  when  Judge 
Bouldin  was  a  member  of  this  court.  His  sickness 
and  death,  and  a  division  of  opinion  among  the  other 
judges  prevented  a  decision  at  that  time.  The  case 
has  again  been  argued  very  recently  before  a  full 
bench.  The  argument  on  both  occasions,  oral  and 
written,  was  able  and  exhaustive.  I  shall  not  attempt 
to  follow  the  learned  counsel  in  these  discussions. 
Such  an  undertaking  would  swell  this  opinion  into 
the  dimensions  of  a  volume.  I  propose  only  to  dis- 
cuss such  portions  of  the  evidence  as  may  be  deemed 
most  material,  and  to  state  the  principles  of  law  which 
in  my  judgment  control  the  case. 

It  may  be  well  in  the  beginning,  perhaps  necessary, 
to  state  some  of  the  more  material  facts  established 
by  the  testimony^  and  as  to  which  there  is  no  contro- 
versy. In  the  year  1859  Armistead  Utterback,  of  the 
county  of  Fauquier,  sold  and  conveyed  to  his  son, 
Charles  Utterback,  a  tract  of  land  in  that  county  at 
the  price  of  $6,254.34,  evidenced  by  six  bonds  of 
$1,042.39  each,  payable' annually,  the  first  falling  due 
the  1st  of  January  1868,  and  all  bearing  interest  from 
the  latter  date.  To  secure  the  payment  of  these 
bonds,  Charles  Utterback  executed  a  deed  of  trust 
upon  the  land,  which  was  duly  admitted  to  record. 
Armistead  Utterback  died  in  December  1862,  intes- 
tate, but  no  administration  was  taken  on-  his  estate 
until  the  25th  September  1865,  when  Charles  Utter- 


Digiti 


ized  by  Google 


264  COURT   OP  APPEALS    OP  VIRGINIA. 

March    ^^^^  qualified  as  his  administrator.    It  does  not  ap- 

Terni.     pear  that  he  ever  returned  any  inventory  of  the  estate, 

or  made  any  settlement  of  his  accounts  as  adminis- 

Utterb'k's  ^     . 

adm'r    trator. 

^^-  ^  In  May  1866,  Charles  Utterback  went  to  the  city 
of  Baltimore  to  borrow  money.  lie  there  met  with 
Edward  K.  Cooper,  the  plaintiff,  who  after  some 
negotiation,  to  be  hereafter  more  particularly  consid- 
ered, advanced  as  a  loan  in  money  and  stock  the  sum 
of  eleven  thousand  dollars.  In  order  to  secure  the 
payment  of  this  sum.  Cooper  took  a  deed  of  trust 
upon  the  same  tract  of  land  embraced  in  the  trust 
deed  Charles  Utterback  had  previously  executed  for 
the  benefit  of  his  father.  This  loan  as  claimed  by 
Cooper,  was  based  not  only  upon  the  fact  that  Charles 
Utterback  was  administrator  of  his  creditor,  but  upon 
certain  representations  made  by  him,  and  papers  pro- 
duced tending  to  show  that  the  debt  due  Armistead 
Utterback's  estate  was  satisfied,  and  the  deed  of  trust 
discharged. 

It  may  be  well  here  to  mention  that  in  February 
1867  Charles  Utterback  was  removed  from  his  oflice 
of  administrator,  and  Charles  T.  Green  was  appointed 
administrator  de  bonis  non  of  Armistead  Utterback. 
The  controversy  in  this  case  is  between  Cooper  on  the 
one  hand,  asserting  the  priority  of  his  deed  of  trust, 
and  the  administrator  de  bonis  non  and  the  sureties  of 
Charles  Utterback  on  the  other,  claiming  that  the  debt 
of  Charles  Utterback  to  his  father's  estate  has  never 
been  paid  and  the  deed  of  trust  in  nowise  released  or 
affected. 

The  cause  coming  on  to  be  heard  at  the  September 
term,  1870,  of  the  circuit  court  of  Fauquier,  the  judge 
of  that  court  was  of  opinion,  that  under  the  circum- 
stances   shown    by  the   evidence,   the  debt    due  by 
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Oharles  Utterback  to  bis  fatber's  estate  became  assets     '^77- 

March 

Id  the  bands  of  tbe  said  Cbarles  U.  Utterback  upon    Tenn. 

his  qoalificatioD  as  administrator;  and  that  upon  the 

debt  aforesaid  so  becoming  assets  in  tbe  bands  of  tbe  adm'r  ^ 
said  Cbarles  H.  Utterback,  tbe  said  deed  of  trust  ^  ^* 
ceased  to  operate  as  a  security,  and  that  Cooper,  the 
plaintiff,  was  therefore  entitled  to  subject  tbe  real 
estate  embraced  in  the  deed  of  trust  to  the  payment 
of  his  debt;  and  he  decreed  accordingly.  From  that 
decree  an  appeal  was  taken  to  this  court. 

Tbe  counsel  for  tbe  appellee,  in  support  of  the  deci- 
sion of  tbe  circuit  court,  maintains,  that  when  admin- 
istration is  granted  the  debtor  upon  the  estate  of  his 
creditor,  tbe  administrator,  being  the  person  to  pay 
and  to  receive,  is  considered  as  having  paid  the  debt 
and  as  holding  the  amount  in  bis  hands  as  assets;  and 
the  debt  having  once  become  assets,  no  act  of  tbe 
party  can  return  them  back  as  an  obligation.  Tbe 
necessary  result  of  all  which  is,  the  debt  being  gone, 
the  security  for  its  payment  is  also  gone.  That  this 
position  is  untenable  can,  I  think,  be  demonstrated 
both  upon  authority  and  upon  principle. 

At  common  law,  the  appointment  of  the  debtor  as 
executor  operated  as  a  release  or  extinguishment  of 
tbe  debt.  Various  reasons  have  been  assigned  for  this 
rule.  By  some  it  is  said  that  the  appointment  sus- 
pends the  right  of  action,  and,  being  once  suspended 
by  the  voluntary  act  of  the  creditor,  is  gone  forever. 
By  other  judges  it  has  been  said  that  the  appointment 
is  to  be  regarded  in  the  light  of  a  specific  legacy  to 
the  debtor  for  the  purpose  of  discharging  the  debt. 
But  whatever  may  have  been  tbe  reasons  for  the  rule, 
tbe  rule  itself  was  subject  to  well  established  excep- 
tions.   For  example,  it  never  applied  as  against  the 

<;reditor8  of  the  testator,  unless  there  were  suflSicient 
Vol.  xxvin — 84 
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1877.     assets  to  pay  the  debts;  because  courts  of  equity  would 

Tenn.    Dot  permit  the  testator  voluntarily  thus  to  withdraw 

from  his  estate  funds  necessary  for  the  payment  of  hia 

Utterb'k's  •,., 

adm'r    Creditors. 
^'  The  rule  did  not  apply  where  a  diflferent  intent  waa 

manifest  on  the  face  of  the  will,  as  where  a  distinct 
legacy  was  given  by  the  same  instrument  to  the  exec- 
utor.  Lord  Thurlow  in  Carey  v.  Ooodinge^  8  Brown 
Ch.  Cas.  110,  and  Sir  Wm.  Grant  in  Berry  v.  UsheVy 
11  Ves.  R.  87,  90,  held  that  the  appointment  of  a 
debtor  to  be  executor  is  no  mort  than- a  parting  with 
the  action,  and  should  not  operate  as  a  release  even 
against  legatees.  It  will  thus  be  seen  that  courts  of 
equity  would  not  permit  an  extinguishment  of  the  debt 
even  in  the  case  of  executors;  and  I  think  there  is  aa 
little  doubt  but  that  in  favor  of  the  creditors  and  lega- 
tees, they  would  when  necessary  keep  alive  and  enforce 
all  liens  given  for  its  payment.  The  rule  itself  haa 
been  long  since  abolished  in  Virginia  by  statute,  and 
it  is  now  provided,  **  The  appointment  of  a  debtor  ex- 
ecutor shall  not  extinguish  the  debt."  Code  of  1860^ 
page  597.  No  such  provision  was  made  with  reference 
to  administrators  because  none  was  necessary.  The 
granting  of  administration  being  the  act  of  law,  its 
acceptance  by  the  debtor  was  never  permitted  to  work 
a  release  or  extinguishment  of  the  debt. 

This  distinction  is  recognized  by  the  best  authori- 
ties everywhere.  In  2  Williams  on  Executors,  page 
1126,  the  doctrine  on  this  subject  is  thus  laid  down : 
*'It  must  be  remarked  that  where  the  debtor  is  ap- 
pointed executor,  the  suspension  of  the  remedy  is  the 
voluntary  act  of  the  creditor,  and  therefore  the  action 
is  gone  forever.  But  the  effect  is  different  where  the 
remedy  is  suspended  by  the  act  of  the  law.  Thus 
if  administration  of  the  effects  of  a  creditor  be  com* 


Digiti 


ized  by  Google 


COUKT    OP  APPEALS    OP  VIRGINIA.  26 T 

initted  to  the  debtor,  this  being  the  act  of  the  law,  is    j^^ 
only  a  temporary  privation  of  the  remedy.    Therefore    Term. 
if  the  obligor  of  a  bond  takes  out  administration  to  the 
obligee,  and  dies,  the  administrator  de  bonis  non  of  the     adm'r  ^ 
obligee  may  maintain  an  action  for  such  debt  against    ^  ^' 
the  executor  of  the  obligor.    In  1  Toller  on  Ex'rs  348, 
an  author  of  acknowledged  merit  and  accuracy,  the 
eame  doctrine  is  laid  down  in  language  equally  em- 
phatic.    I  might  quote  to  the  same  effect  the  unani- 
mous decision  of  the  court  of  common  pleas,  when 
Sir  Edward  Coke  was  chief  justice,  Needham  case^  8 
Eep.;  S.  C,  Browne  62,  64;  also  the  opinion  of  Lord 
SardwickCy  the  greatest  of  English  chancellors,  Hvdson 
V.  Hudson,   1  Atky.  R.  460;    1  West  R  Hardwicke 
156,  7,  8;  but  I  will  content  myself  with  a  simple  re- 
ference to  these  cases. 

This  precise  question  has  not  been  adjudicated  by 
this  court;  but  we  have  in  2  Lomax  on  Ex'rs  100,  and 
in  Robinson's  Practice  an  unqualified  approval  of  the 
English  rule.  In  the  last  named  work,  the  author 
quoting  the  authorities  states:  ^'But  after  the  adminis- 
tration shall  be  no  longer  in  force,  either  because  of 
its  repeal  or  of  the  administrator's  death,  then  an 
action  may  lie,  for  the  debt  has  all  along  subsisted,  and 
then  there  may  be  a  proper  plaintiff,  viz :  the  adminis- 
trator of  the  first  intestate."  See  also  Kelsey  v.  Smithy 
1  How.  Miss.  K  68-86:  Bacon  v.  Fairmany  6  Conn.  R. 
121. 

In  opposition  to  these  cases,  the  .learned  counsel  for 
the  appellee  has  cited  a  number  of  decisions,  or, 
rather,  the  dicta  of  certain  judges.  They  are,  how- 
ever, confined  to  two  or  three  states,  principally  Ohio 
and  Massachusetts.  In  one  of  the  Ohio  cases,  adminis- 
trators are  placed  on  the  same  ground  with  executors ; 
and  the  reason  assigned  is,  that  as  the  same  hand  is  to 
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^^77.     pay  and  receive,  the  right  of  action  is  suspended,  and 
Term,    being  once  suspended  is  always  suspended.     Bigdow^s 

ez'r  V.  Bigelow's  adrn'r^  4  Ohio  R.  138.     The  learned 

adm'r  ^  court  Utterly  misconceives  the  principle  upon  which 
^'  the  appointment  of  the  debtor  as  executor  operated  to 
extinguish  the  debt  at  common  law.  It  was  because 
the  right  of  action  was  suspended  by  the  voluntary  act  of 
the  party.  But  as  the  granting  administration  is  the 
act  of  the  law,  and  as  the  law  does  not  permit  its  act 
to  work  a  wrong,  the  remedy  is  only  temporarily  sus- 
pended when  the  debtor  becomes  administrator.  In 
regard  to  the  Massachusetts  cases,  the  learned  counsel 
for  the  appellant  has  demonstrated  that  the  opinions  of 
judges  there  fully  sustain  both  views  of  this  question. 
A  careful  examination  of  the  decision  will  show  that 
neither  Chief  Justice  Shaw  nor  Chief  Justice  Parker 
held  to  the  view  laid  down  in  the  Ohio  case  just  cited. 
The  opinion  of  Chief  Justice  Shaw  seems  to  have  been, 
that  as  the  same  hand  is  to  pay  and  to  receive,  the  law 
presumes  as  against  the  debtor  himself y  that  he  has  done 
that  he  was  legally  bound  to  do.  The  persons  benefi- 
cially interested  in  the  estate  may  require  the  adminis- 
trator to  account  for  his  debt  as  assets,  and  to  credit  it 
in  his  administration  account.  They  are  not  bound  to 
do  so;  they  may,  if  they  please,  waive  this  right,  and 
proceed  upon  the  original  security  for  the  debt.  Si- 
goumey  v.  Wetherill^  6  Mete.  R.  553;  Goswkk  Man. 
Comp.  V.  Story y  5  Mete.  R.  310;  Stephen^ s  admW  v.  Oay- 
lordy  11  Mass.  R.  256;  Winship  v.  Bass,  12  Mass.  R. 
194;  Kinney  v.  Ensign,  18  Pick.  R.  232. 

In  the  state  of  New  York  they  have  a  statute  like 
ours,  abolishing  the  common  law  rule  in  regard  to 
executors;  but  it  further  provides,  that  the  debt  shall 
be  included  in  the  inventory  among  the  credits  and 
effects  of  the  deed,  and  the  executor  shall  be  liable  for 
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the  same  as  so  much  monev  at  the  time  the  debt  be-    ,i^77- 

"  March 

comes  doe.  Term. 

In  the  recent  case  of  Loverhill  v.  Suydam^  59  New 

Tork  R.  140,  decided  in  1874,  the  court  of  appeals  in  ^  a^'?  *^ 
construing  this  statute  say,  that  when  an  executor  in  ^• 
the  performance  of  his  trust  pays  the  amount  due  from 
him  to  the  estate,  his  debt  and  all  the  liens  on  his  in- 
dividual property,  by  which  the  debt  was  secured,  will, 
of  course,  be  discharged.  But  before  this  is  done,  it 
was  not  the  intention  of  the  legislature,  while  preserv- 
ing the  debt,  to  discharge  the  liens  by  which  it  might 
be  secured.  Subjecting  the  executor  as  between  him 
and  those  interested  in  the  estate  to  liability  for  his 
debt,  as  for  so  much  money  in  his  hands,  does  not 
necessarily  discharge  a  lien  on  the  real  estate  by  which 
the  debt  may  be  scoured.  That  provision  merely 
superadds  to  his  original  obligation  a  liability  to  ac- 
count as  executor  for  the  amount  of  the  debt,  and  was 
intended  to  facilitate  the  administration,  and  for  the 
benefit  of  the  estate,  and  not  for  that  of  his  individual 
creditors,  who  may  have  subsequent  liens  on  the  pro- 
perty." In  my  judgment  nothing  could  be  more  just 
and  sensible  than  the  view  here  presented.  Every 
word  that  is  said  applies  with  equal  force  to  the  case 
of  an  administrator.  The  New  York  statute  made  no 
provision  for  the  latter,  not  because  it  was  intended  to 
place  the  administrator  upon  a  higher  ground  than  an 
executor,  but  because,  as  already  stated,  his  appoint- 
ment was  never  deemed  a  release  or  discharge  of  the 
debt 

It  is  very  true  that  an  administrator,  while  his  let- 
ters of  administration  remain  in  force,  cannot  at  law 
be  sued  for  the  debt,  because  in  these  courts  a  party 
cannot  be  both  plaintiff  and  defendant.  But  I  can  see 
no  good  reason  why  those  interested  in  the  estate^ 
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r«77-     creditors  and  legatees,  or  distributees,  cannot  brinff 

March  <=»  '  ^  » 

Term,    him  to  account,  and  enforce  all  the  securities  he  has 

given  for  the  payment  of  the  debt.    Is  it  possible  that 

^  adm'r^  ^  i°  ^^^^  *  ^^^  ^^  ^^"  iusist  that  the  individual  debt  is 
^-  paid,  and  the  lien  discharged  bj  his  qaalification  as 
administrator;  that  his  sureties  shall  answer  for  a  de-- 
vasiavit  if  he  is  insolvent;  and  if  they  are  insolvent, 
creditors  and  legatees  shall  sustain  the  loss.  But  if  on 
technical  grounds  there  is  any  difficulty  on  this  point, 
surely  there  is  none  where  the  administration  is 
revoked,  and  an  administrator  de  bonis  non  has  been 
appointed.  In  the  language  of  Chief  Justice  Shaw^  in 
Kinney  v.  Ensign^  18  Pick.  R.  232,  the  holding  the  fact 
of  a  debtor  taking  administration  upon  the  estate  of  a 
creditor  to  be  a  payment,  may  be  deemed  a  XegeX  fiction 
adopted  for  purposes  of  justice,  and  convenience,  but 
such  a  legal  fiction  will  never  be  allowed  to  go  so  fer 
as  to  work  wrong  and  injustice. 

It  is  the  duty  of  a  commissioner  to  charge  the  execu- 
tor or  administrator  with  all  solvent  debts  due  the  estate, 
with  or  without  direction.  It  is  the  duty  of  the  exec- 
utor or  administrator  to  charge  himself  in  such  case. 
When  the  debt  he  owes  the  estate  is  well  secured, 
parties  interested  in  the  estate  may  properly  require 
he  shall  account  for  it  as  assets;  and  thus  superadd  to 
his  individual  obligation  that  of  administrator.  But 
the  mere  fact  that  the  debt  is  credited  in  the  adminis- 
tration account  cannot  destroy  the  original  security 
given  for  the  payment.  That  security  will  be  kept 
alive  by  a  court  of  equity  so  long  as  the  debt  is  un- 
paid, particularly  if  the  debtor  has  no  other  means  of 
discharging  the  obligation.  It  would  be  most  unjust 
to  hold  that  the  sureties  upon  the  administration  bond 
are  liable  for  the  administrator's  debt  as  assets  re- 
x^eived  whenever  he  charges  himself  with  the  debt^ 
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and    at   the  same  time  hold  that  all  the  securities    .1^77. 

March 

which  made  the  debt  solvent  are  by  the  same  act  ex-    Term. 

tinguished.    In  the  case  of  Ipswich  Man.  Co.  v.  Story ^ 

executory  5  Mete.  R.  810,  814,  a  decision  much  relied  ^^'r  * 
on  by  the  appellee,  Chief  Justice  Shaw  concedes  that  ^• 
where  the  administrator  has  accounted  for  the  debt  as 
assets,  and  it  is  so  credited  to  the  estate  without  ohjec- 
iioriy  yet  if  the  administrator  were  to  die  or  be  removed 
from  office  before  a  decree  of  distribution  Or  satisfac- 
tion of  such  decree,  and  it  should  turn  out  the  admin- 
istrator has  no  means  to  satisfy  the  amount  due  on  his 
administration  account,  a  court  of  equity  might  hold 
•even  in  favor  of  the  sureties  on  the  administration 
bond,  that  a  mortgage  given  to  secure  the  debt  should 
not  be  deemed  to  be  discharged. 

It  is  only  remarkable  there  should  ever  have  been 
any  doubt  upon  the  point.  In  the  case  of  Smith  v. 
Gregory^  26  Gratt.  248,  this  court  expressed  its  entire 
disapprobation  of  the  doctrine  which  accords  to  a 
fiduciary,  at  his  pleasure,  the  right  to  change  his  lia- 
bilities, by  charging  himself  in  a  particular  character 
with  a  debt,  and  thus  throw  the  burden  on  one  set  of 
sureties  to  the  relief  of  another.  A  good  deal  of  what 
is  there  said  applies  very  strongly  to  the  case  under 
<;onsideration. 

Bearing  these  principles  in  mind,  it  may  be  affirmed 
with  entire  confidence,  that  when  the  negotiation  with 
Cooper  for  a  loan  commenced  in  Baltimore,  the  debt 
which  Charles  H.  Utterback  owed  the  estate  of  his 
father,  Armistead  Utterback,  was  still  subsisting  as 
an  individual  liability,  and  the  deed  of  trust  given  by 
him  for  its  payment  was  in  full  force  and  effect.  It  is 
very  true  that  Charles  being  the  administrator  of  that 
estate,  the  right  of  action  was  temporarily  suspended; 
but  the  obligation  of  the  contract  remained.    When, 
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March    '^^  February  1867,  the  administration  was  revoked  and 
Term,     an  administrator  de  bonis  non  appointed,  the  right  of 

action  revived,  and  all  the  remedies  and  securities  for 

adm'r     ^^^  ^^^t  werc  as  complete  as  though  Charles  H.  XJtter- 
^  ^'       back  had  not  been  the  administrator.    This  is  so,  indis- 

Cooper.         •  ' 

putably,  unless  in  the  meantime  some  act  was  done 
which  operated  as  an  extinguishment  of  the  individual 
liability  and  a  consequent  discharge  of  the  deed  of 
trust.  Conceding  for  the  present  that  the  acts  done 
by  Charles  H.  XJtterback  as  administrator,  if  bona  fde 
done,  would  extinguish  his  individual  liability  and  fix 
it  upon  him  as  administrator  and  upon  the  sureties  to 
his  official  bond,  it  must  also  be  conceded  that  these 
acts,  if  done  mahfidej  would  have  no  such  eflPect,  even 
so  far  as  Cooper  is  concerned,  provided  the  latter  had 
notice  of  the  fraudulent  purpose  on  Utterback's  part 
In  the  language  of  Lord  Thurlow^  in  Scott  v.  Tyler^  2 
Dickens'  R.,  "fraud  and  covin  will  vitiate  any  trans- 
action and  turn  it  into  a  mere  color.  If  one  concerts 
with  an  executor  by  obtaining  the  testator's  effects  at 
a  nominal  price,  or  at  a  fraudulent  undervalue,  or  by 
applying  the  real  value  to  the  purchase  of  other  sub- 
jects in  his  behalf,  or  in  extinguishing  the  private  debt  of 
the  executory  or  in  any  manner  contrary  to  the  duties  of  the 
office  of  executor y  such  conduct  will  involve  the  seeming 
purchaser  and  make  him  liable  for  the  full  value." 
But  it  must  never  be  forgotten,  it  is  not  necessary  that 
the  person  so  concerting  with  the  fiduciary  shall  have 
actual  knowledge  of  the  facts.  If  there  be  circum- 
stances which  in  the  exercise  of  common  reason  and 
prudence  ought  to  put  a  man  upon  a  particular  in- 
quiry, he  will  be  presumed  to  have  made  that  inquiry, 
and  he  will  be  charged  with  notice  of  every  feet  which 
that  inquiry  would  give  him.  And  this  conclusion  is 
a  just  and  necessary  one;  for  if  a  party  means  to  deal 
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fairly,  self  interest,  the  strongest  principle  of  action,  will     '^77- 
prompt  him  to  the  inquiry;  and  if  he  means  to  deal    Term. 

fraudulently,  the  rule  prevents  him  from  voluntarily 

shutting  his  eyes  and  saying  he  had  no  notice.    This  is  ^"dm'r^  * 
the  doctrine  laid  down  by  this  court  in  Graff  v.  Castle-    ,,  ^• 

Cooper. 

7/uzn,  5  Rand.  195,  and  affirmed  over  and  over  again  in 
other  cases.  But  further:  I  understand  the  rule  to  be, 
that  if  a  man  has  notice  that  property  is  subject  to  an 
incumbrance,  he  deals  with  it  at  his  peril;  for  he  is 
affected  with  constructive  notice  of  every  fact  to  a 
knowledge  of  which  he  would  have  been  led  by  an 
inquiry  after  the  incumbrance  itself,  or  other  circum- 
stance affecting  the  property  of  which  he  had  actual 
notice.    Kerr  on  Frauds  and  Mistake,  237,  note. 

How  strongly  these  principles  apply  to  the  pres- 
ent case  is  now  to  be  seen.  Upon  the  arrival  of 
Charles  TJtterback  in  Baltimore,  in  May  1866,  in 
pursuit  of  money,  he  was  told  that  Edward  K. 
Cooper  would  accommodate  him  if  he  would  take 
part  of  the  loan  in  money,  that  is  to  say,  $5,000, 
and  the  balance  in  the  stock  of  the  "Navassa  Phos- 
phate company,"  that  is  to  say  eighty-six  shares  at  $70 
per  share,  the  whole  amounting  to  the  sum  of  eleven 
thousand  dollars.  Now  what  this  Navassa  Phos- 
phate company  was,  what  was  its  precise  business, 
its  capital  stock,  who  were  its  stockholders,  or  when 
it  was  established,  this  record  does  not  inform  us. 
The  only  information  we  have  is  derived  from  Mr. 
Edward  K.  Cooper  himself,  or  those  in  his  interest. 
And  he  and  they  have  not  deemed  it  necessary  to  en- 
lighten us  upon  these  points.  He  tells  us  he  was  one 
of  the  executive  committee,  and  originally  owned 
9,000  shares,  of  which  he  had  sold  five  thousand. 
The  greater  part  of  which  he  had  disposed  of  in  con- 
nection with  real  estate — the  owner  or  vendor  receiv- 
VoL.  xxvni — 86 
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I87^     ing  a  certain  proportion  in  money  and  the  balance  in 
Term,    the  "  ISfavaBsa  Phosphate  stock."    Indeed  Mr.  Cooper, 

according  to  his  own  account,  seems  to  have  been  ex- 

a^'r  ^  tensively  engaged  in  buying  and  selling  this  stock  in 
^'  a  private  way,  never  paying  less  than  |45  nor  more 
than  $50  per  share.  A  Henry  M.  Willis,  who  figured 
first  as  XJtterback's  agent  in  negotiating  the  loan  for 
Utterback,  and  afterwards  as  Cooper's  witness — and  a 
most  liberal  witness  he  is — gravely  tells  us  that  in 
1866  he  believes  he  could  have  purchased  one  half  the 
city  of  Baltimore,  by  giving  that  stock  in  part  pay- 
ment, on  as  favorable  terms  as  Utterback  took  it.  We 
have  nothing  in  the  record  to  show  how  much  one 
half  the  city  of  Baltimore  is  worth,  with  its  400,000 
iohabitants,  and  we  cau,  therefore,  only  conjecture  the 
magnitude  of  this  calculation.  And  yet  in  the  face  of 
this  assertion  it  is  in  proof,  that  whenever  the  stock 
was  ofifered  in  market,  the  price  varied  from  $26  to 
$35  per  share.  In  but  one  single  instance  besides  the 
present,  was  it  ever  sold  for  as  much  as  $70  per  share, 
and  that  was  to  a  citizen  of  Virginia,  who  was  anxious 
to  borrow  $10,000,  but  could  only  obtain  the  accom- 
dation  by  taking  one-half  in  stock  at  $70  per  share : 
a  desperate  expedient  to  which  a  needy  borrower  was 
no  doubt  forced  to  submit  by  inexorable  necessity. 
To  show  the  estimate  Cooper  himself  placed  upon  the 
stock  when  Utterback  was  hawking  his  eighty-six 
shares  about  the  streets  of  Baltimore,  unable  to  find  a 
purchaser,  he  oflfered  it  to  Cooper  at  $55  per  share; 
but  the  latter  declined  to  have  anything  to  do  with  it, 
saying  he  had  as  much  as  he  wanted,  and  Utterback 
at  last  sold  the  whole  of  it  at  $26  per  share  in  the  same 
market.  What  Cooper  himself  paid  for  the  stock 
originally,  he  does  not  tell  us.  If  it  cost  him  as  much 
as  $50  per  share,  which  is  very  improbable,  he  realized 
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by  the  transaction  with  Utterback  a  profit  of  nearly     '^77. 
#1,800.    It  is  not  surprising  he  sent  an  agent  all  the    Term. 

way  to  Virginia,  at  his  own  expense,  to  examine  the 

land  and  "  report  whether  it  would  be  a  sufficient  se-    "^mV  *^ 


xjurity  for  the  debt." 

I  am  aware  that  a  jury  empannelled  in  the  circuit 
<Jourt  to  try  an  issue  between  Cooper  and  Utterback, 
have  found  that  this  transaction  is  not  usurious.  How 
such  a  verdict  could  have  been  found  upon;  the  evi- 
dence furnished  by  Cooper  himself — I  say  it  with  all 
respect — does  indeed  excite  emotions  of  astonishment. 
It  is  proved  by  the  plaintiflPs  own  witnesses — it  stands 
out  indelibly  impressed  upon  every  feature  of  the  trans- 
action— that  the  purchase  of  the  stock  was  a  necessary 
consideration  of  the  loan.  However,  it  does  not  con- 
cern me  to  combat  the  finding  of  the  jury  on  this 
point.  At  all  events  it  was  a  hard  and  most  unrea- 
sonable bargain  imposed  upon  an  improvident  and 
insolvent  man,  anxious  to  obtain  money,  reckless  of 
the  means  by  which  it  was  obtained,  and  utterly  indif- 
ferent to  the  consequences  which  might  flow  from  his 
conduct. 

The  terms  of  the  loan  being  agreed  on,  the  next 
question  was  as  to  the  security.  .Utterback  repre- 
sented himself  as  the  owner  of  two  farms  in  Virginia. 
He  produced  a  recorded  deed  from  his  father  for 
one  of  them.  (The  other  does  not  concern  us  here, 
for  although  he  had  a  deed  for  that  also,  he  had 
not  paid  for  it.)  He  also  produced  a  certificate  of 
the  clerk,  showing  judgment  liens  on  the  property 
amounting  to  some  $1,700  or  $1,800.  The  certificate 
said  nothing  about  deeds  of  trust  and  mortgages,  and 
he  declared  there  was  no  other  incumbrances  on  the 
property  besides  the  judgments.  He  made  no  allusion 
to  the  deed  of  trust  he  had  given  his  father  in  1859; 


Cooper. 
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1877.     he  deliberately  suppressed  all  information  touching  its 
Term,    existence.     This  conduct  was  of  itself  sufficient  to  put 


Utterb'k's 


Cooper  on  his  guard.  Of  course  if  he,  Utterback,  was 
a^'r^^  so  unscrupulous  as  to  deny  the  deed,  he  would  not 
^-  hesitate  to  make  any  representation  which  might  show 
it  was  satisfied.  Cooper  did  find  out  in  some  way 
there  was  such  a  deed,  and  he  called  Utterback's  at- 
tention to  the  fact.  Let  us  see  how  Utterback  met 
the  difficulty.  I  give  his  account  in  Cooper's  own 
words:  ''Utterback,  on  having  his  attention  called  ta 
this  (the  deed  of  trust),  stated  that  it  was  only  an  ap- 
parent not  an  actual  indebtedness,  that  the  said  Arm- 
istead  Utterback  was  his  father  and  was  dead;  that 
he,  the  said  Charles  Utterback,  was  the  administrator 
of  the  said  Armistead;  that  he  had  paid  off  all  the 
distributees  of  the  estate,  and  all  the  debts,  and  only 
awaited  the  meeting  of  the  court  to  have  the  account 
formally  closed  and  the  apparent  lien  released.  Utter- 
back then  went  back  to  Virginia,  and  brought  back 
with  him  certain  papers,  which  he  exhibited  to  Mr. 
Ridgley  (Cooper's  counsel)  in  confirmation  of  what  he 
said  to  me."  The  transaction  was  then  consummated* 
This  is  Cooper's  account.  Now  what  were  these 
papers  brought  back  from  Virginia  by  Utterback  in 
confirmation  of  what  he  had  said  ?  First,  the  deed  of 
trust  to  his  father.  lie  also  produced  a  certificate  of 
his  letters  of  administration,  granted  on  the  25th  Sep- 
tember 1865;  a  private  letter  from  his  attorney,  writ- 
ten in  Fauquier,  and  a  certificate  of  John  W.  Pugh,  a 
commissioner  in  chancery  for  that  county,  as  follows: 

"  Commissionbr's  Officb, 
Warrentonj  Va.,  July  2df  1866. 

This  will  certify  that  Charles  H.  Utterback,  adminis- 
trator of  Armistead  Utterback,  has  filed  before  me,  as 
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ijommissioner  in  chancery  for  the  county  court  of  Fau-    JJ^77. 
<juier  county,  three  bonds  for  $1,042.89  each,  due  re-     Term. 

spectively  on  the  first  day  of  January  1866,  first  Janu- 

ary  1867,  and  first  January  1868,  as  Vouchers  in  the  ^ad^*r** 
settlement  of  his  administration  account  of  said  Armis-    ^  ^• 

Cooper. 

tead  Utterback's  estate,  and  the  said  Charles  H.  Utter- 
back  has  directed  me  to  credit  the  amounts  of  the  said 
three  bonds  in  his  said  administration  account,  as 
receipts  which  have  come  into  his  hands  as  assets  of 
«aid  estate,  and  the  same  will  be  entered  in  said  ac- 
xjount  as  having  been  paid  by  said  Charles  H.  Utter- 
back  to  the  estate  of  his  said  intestate. 

Given  under  my  hand,  as  commissioner  aforesaid, 
the  2d  day  of  July,  1866. 

(Signed)  John  W.  Pugh. 


ff 


Now  it  will  be  observed  that  this  certificate  says 
nothing  about  the  payment  of  creditors  and  distribu- 
tees. It  makes  no  reference  to  the  first  three  bonds 
embraced  in  the  deed  of  trust,  those  due  in  1863, 1864, 

1865.  It  only  mentions  the  three  last,  those  due  in 

1866,  7  and  '8.  What  had  become  of  the  three  first 
would  be  the  natural  inquiry?  Utterback  was  ready 
^ith  his  answer.  I  give  it  in  the  words  of  Mr.  Ridg- 
ley.  Cooper's  attorney :  "  He  said  that  he  had  paid  the 
first  three  notes,  and  took  them  up  in  the  lifetime  of 
his  father,  but  that  in  the  ups  and  downs  of  the  war 
they  had  been  lost.  In  regard  to  the  other  three  notes, 
they  had  been  paid  by  himself  as  administrator  of  his 
father,  and  would  be  duly  entered  satisfied  at  the  next 
term  of  the  court.  He  said  that  he  had  more  than 
paid  to  the  other  distributees  of  his  father's  estate 
their  proportion  thereof,  and  was  a  creditor  of  the 
-estate."  This  was  his  statement  upon  his  second  visit 
•to  Baltimore.    It  will  be  remembered  that  upon  his 
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1877.     flrgi;  visit,  when  questioned  as  to  the  trust  deed,  he^ 
Term,    said  nothing  about  the  payment  of  the  first  thre& 

■  bonds  to  his  father  in  his  lifetime;  he  never  hinted  at 

a^'r  ^  ^**  His  pretension  then  was,  that  he  had  paid  all  the^ 
^-  creditors  and  distributees,  and  that  he  would  produce 
satisfactory  evidence  of  the  fact,  and  thus  show  that 
the  deed  of  trust  represented  only  an  apparent  not  an 
actual  indebtedness/'  Does  any  one  suppose  that 
these  men,  client  and  attorney,  shrewd,  sagacious^ 
thoroughly  conversant  with  all  business  transactions,, 
were  at  all  deceived  by  these  statements,  that  they  did 
not  at  once  detect  their  palpable  inconsistency?  Is  any 
one  so  credulous  as  to  believe  they  did  not  see  through 
the  transparent  device  by  which  this  man  was  seeking 
to  use  his  office  as  a  means  of  perpetuating  a  grosa 
fraud  upon  the  estate  he  represented?  Scarcely  a  word 
of  his  statement  was  true.  He  had  not  paid  the  credi- 
tors of  his  father's  estate.  At  that  very  time  its  liabili- 
ties exceeded  $10,000.  He  had  not  settled  with  the 
distributees,  or  any  of  them,  so  far  as  the  record  shows* 
It  is  very  true  that  Utterback  obtained  from  two  of  the 
distributees  receipts  showing  payments  made  to  them; 
but  it  is  not  pretended  that  any  money  was  in  feet  paid, 
nor  was  Cooper  ever  misled,  because  he  never  saw  the 
papers.  He  had  returned  no  inventory  of  the  estate; 
he  had  made  no  settlement.  If  he  ever  paid  bis  father 
the  first  three  bonds,  or  either  of  them,  he  has  nothing 
to  show  it  except  his  own  unsupported  statement,  and 
that  is  so  improbable  and  contradictory  as  to  deprive 
it  of  all  claim  to  belief,  even  conceding  he  is  a  compe- 
tent witness. 

Armistead  Utterback  died  in  1862  intestate;  and  we 
are  to  believe,  without  a  word  of  proof,  that  at  some 
period  not  stated  Charles  Utterback  actually  paid  three 
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bonds  amouDting  to  nearly  $4,000  years  before  their    ^"^V 
maturity.  Term. 

But  this  is  not  all.     Throwing  out  of  view  all  the  -; 

contradictions  and  inconsistencies  so  palpable  to  any  a^^^'r  * 
man  of  ordinary  capacity,  the  statement  in  regard  to  ^• 
the  payment  of  creditors  and  distributees  was  not  only 
unsupported  by  any  proof,  oral  or  documentary,  but 
on  its  face  was  incredible.  He  had  qualified  on  the 
25th  September  1865;  he  was  in  Baltimore  in  May 
1866.  Within  the  short  period  of  seven  months  he, 
a  resident  of  a  section  still  then  suffering  from  the 
disasters  of  the  war,  had  found  all  the  creditors  of  the 
estate,  and  with  his  own  private  means  had  paid  them, 
had  overpaid  the  distributees,  and  had  actually  antici- 
pated repayment  of  the  bonds  falling  due  in  the  years 
1867  and  1868.  And  these  statements,  we  are  told. 
Cooper  confided  in  and  advanced  his  money  on  the 
faith  of  them.  The  thing  is  incredible.  But  if  he 
did  it  was  a  blind  and  foolish  confidence  and  he  must 
lie  down  under  his  own  folly.  He  sent  his  agent*  all 
the  way  to  Fauquier  at  his  own  expenee  to  inquire 
into  the  value  of  the  land — why  did  he  not  instruct 
him  to  inquire  also  into  the  condition  of  the  deed  of 
trust  and  the  administrators  accounts?  Slight  investi- 
gation, a  little  inquiry  would  have  exposed  the  utter 
falsity  of  every  material  representation  made  by 
Charles  TJtterback.  If  the  certificate  of  the  commis- 
sioner had  stated  the  administrator  had  laid  vouchers 
before  him  showing  payments  to  creditors  and  dis- 
tributees, or  the  payment  of  the  three  bonds,  there 
might  have  been  some  reason  for  giving  credence  to 
such  a  statement,  but  it  says  nothing  of  the  kind. 
He  has  directed  me  (says  the  commissioner)  to  credit 
the  aniount  of  the  three  bonds  in  his  administration  ac- 
count as  assets  received,  and  the  same  will  be  entered 
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^^7^     in  said  account  as  having  been  paid  by  said  Charles  H. 

Term.    TJtterback  to  the  estate  of  his  said  intestate.     One 

cannot  but  be  struck  with  the  conclusion  reached  in 


adL'r  ^  this  certificate  from  the  premises  stated.  There  is  no 
Coo  er  P^®*®"^^  ^r  intimation,  that  any  money  has  been  ac- 
tually paid;  but  a  direction  having  been  given  to 
credit  the  bonds  as  assets,  they  will  be  entered  in  the 
accounts  as  having  been  paid.  No  intelligent  mind  could 
fail  to  comprehend  at  a  glance  what  was  intended. 
A  scheme,  under  the  forms  of  law,  by  which  the 
debtor  released  his  property  from  a  perfectly  valid  lien, 
without  paying  a  dollar,  commits  a  devastavit  to  the 
irreparable  damage  of  his  sureties,  or  creditors  and  dis- 
tributees, and  thereby  obtains  a  loan  upon  the  security 
of  the  same  property,  with  which  to  indulge  his  pas- 
sion for  the  frivolities  and  luxuries  of  a  gay  life  in  a 
city,  while  the  party  concerting  with  him  reaps  a 
profit  of  nearly  $1,800,  and  the  brokers,  agents  and 
attorneys,  around  him,  pocket  fees  and  commissions  to 
the  amount  of  between  six  and  seven  hundred  dollars. 
And  thus  a  fiction  of  law,  which,  in  the  language  of 
Chief  Justice  ShaWy  ha«  been  established  for  purposes 
of  justice,  was  to  be  used  as  an  instrument  for  the  in- 
fliction of  a  great  wrong  upon  innocent  parties.  If 
this  is  not  a  just  inference,  why  was  not  proof  re- 
quired of  the  payment  of  the  first  three  bonds,  of  the 
payment  to  creditors  and  legatees?  Why  was  not  the 
settled  accounts  called  for?  They  had  been  promised, 
and  the  trip  to  Virginia  was  made  to  procure  them. 
Why  were  they  dispensed  with?.  The  answer  is,  they 
could  not  be  produced.  But  the  same  object  could  be 
readily  effected  in  a  different  way.  Charles  Utter- 
back,  the  individual,  could  pay  the  debt  he  owed  his 
father,  and  discharge  the  lien  by  charging  Charles  TJt- 
terback, the  administrator,  with  the  amount,  and  thus 


Digiti 


ized  by  Google 


COURT    OP  APPEALS    OF   VIRGINIA.  281 

all  the  impediments,  in  the  way  of  a  good  title,  be    ji^^7- 
removed.    It  was  but  a  scheme  so  to  shape  the  admin-    Tcnn. 

istration  account,  as  to  throw  upon  the  sureties,  and  if 

they  were  insolvent,  upon  creditors  and  distributees     adm'r  ^ 
any  loss  that  might  accrue.  ^• 

There  is  no  statute  or  rule  of  law  which  gives  any 
efficacy  to  the  certificate  of  a  commissioner  in  chan- 
cery. His  duties  and  functions  are  pointed  out.  He 
receives  vouchers  and  papers  of  the  fiduciary;  he  pub- 
lishes notice  that  all  parties  interested  may  appear  and 
protect  their  interests.  When  he  completes  the  settle- 
ment he  then  returns  it  to  court,  where  it  lies  till 
another  term,  that  a  still  farther  opportunity  of 
making  their  objections  may  be  afforded  those  inter- 
ested in  the  estate.  If  no  objections  are  made  it  is 
then  confirmed,  and  until  so  confirmed  it  has  no  sort 
of  value,  and  even  then  it  is  only  recognized  as  prima 
Jizcie  evidence,  liable  to  be  surcharged  an4  falsified. 
Here  an  effort  is  made,  however,  to  give  to  a  mere 
certificate  of  a  commissioner  in  pais  an  efiicacy  not 
even  accorded  to  a  recorded  settlement. 

It  must  be  borne  in  mind  that  here  no  settlement  of 
the  accounts  was  made  by  the  commissioner.  Utter- 
back  withdrew  the  three  bonds  which  he  had  delivered 
to  that  ofllcer,  and  afterwards  turned  them  over  to  the 
administrator  de  bonis  non.  This  is  denounced  as  an 
act  of  bad  faith  towards  Cooper.  It  may  be  so.  But 
if  a  fiduciary  concerts  with  another  to  commit  a  fraud 
upon  an  estate,  a  court  of  equity  would  scarcely  inter- 
fere to  compel  a  specific  execution  of  the  contract.  A 
refusal  to  consummate  a  fraud  would  receive  the  com- 
mendation of  that  court  rather  than  its  censure.  So 
far  from  compelling  Utterback  to  complete  the  trans- 
action, whatever  may  have  been  his  motives  in  refu- 
VoL.  XXVIII — 86 
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I87^     siDg,  this  court  would  interpose  to  prevent  its  consum- 
Term.    mation. 


Before  leaving  this  branch  of  the  case,  it  is  proper 

adm'r  *^  advert  briefly  to  the  letter  written  by  Utterback'a 
^'  counsel.  It  is  apparent  that  letter  was  a  private  one^ 
intended  only  for  the  eye  of  the  client.  Upon  what 
representations  it  was  based  it  is  impossible  to  say^ 
unless  we  could  know  the  statements  made  by  the  cli- 
ent to  the  attorney,  which  the  latter  cannot  of  course 
disclose. 

The  counsel  did  not  represent,  nor  profess  to  repre- 
sent, the  estate,  nor  those  interested  in  it,  but  Utter- 
back  alone  in  his  individual  capacity.  He  was  called 
on  to  see  to  the  preparation  of  certain  papers  in  due^ 
form,  and  the  letter  was  a  mere  announcement  to  tha 
client'  that  they  had  been  so  prepared  and  were  en- 
closed. '  It  misled  no  one,  and  could  not  have  done^ 
so,  unless,,indeed,  upon  a  proposition  of  law  rather 
hinted  at  than  expressed.  It  certainly  contained  na 
statement  of  fact  in  the  least  calculated  to  produce  a 
false  impression.  Cooper  as  perfectly  understood  tha 
whole  transaction  without  the  letter  as  with  it,  and  the 
use  of  it,  under  the  circumstances,  is  but  an  attempt 
to  give  countenance  to  a  scheme  involving  a  gross^ 
breach  of  trust. 

It  is  said,  however,  and  great  stress  is  laid  upon  the 
point,  that  the  object  of  Charles  Utterback  in  negoti- 
ating this  loan,  in  part,  was  to  pay  the  debt  due  his 
father's  estate;  that  it  was  understood  between  him 
and  Cooper  the  funds  were  to  be  applied  first  to  the 
discharge  of  all  incumbrances  upon  the  land;  and  at 
all  events  he  had  money  in  his  hands  derived  from  the 
loan  sufllcient  to  pay  that  debt,  and  if  he  did  not  so 
apply  it  Cooper  cannot  be  held  liable  for  the  misap- 
plication, and  the  sureties  to  the  official  bond  must 
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bear  the  loss.    Each  one  of  these  propositions  is,  I  J[^ 

think,  susceptible  of  a  satisfactory  answer.    It  is  very  Tenn. 
true  that  Utterback  now  tells  us  his  intention  was  to 


pay  all  his  indebtedness;  but  he  further  tells  us,  that  "^'r  '^ 
this  intention  was  based  upon  the  reprensatations  of  ^• 
Cooper  that  the  stock  would  sell  on  market  at  the 
price  of  fifty  dollars  per  share,  and  with  this  fund  in 
connection  with  the  money  advanced,  he  expected  to 
liquidate  all  his  liabilities.  It  is  very  manifest,  how-  ^ 
ever,  that  this  was  an  after-thought;  and  that  he  never 
at  any  time  had  any  such  intention.  It  is  perfectly 
certain  that  C!ooper  himself  never  entertained  any  such 
idea.  His  pretension  is  that  Utterback  declared  to 
him  that  the  deed  of  trust  was  satisfied  by  payments  to 
his  father  in  his  lifetime,  and  by  the  settlement  of  all 
the  claims  of  creditors  and  distributees.  Cooper  could 
not  therefore  suppose  that  any  part  of  the  money  was 
to  be  applied  to  a  debt  which  he  professed  to  believe 
was  already  settled. 

The  amount  of  money  to  be  advanced  by  Cooper 
was  f4,980 — in  round  numbers  $5,000.  From  this, 
however,  was  deducted  the  sum  of  $1,686.57,  to  satisfy 
the  two  judgments  constituting  liens  on  the  land,  and 
about  $650  fees  and  commissions  of  brokers  and  attor- 
neys, who  assisted  in  negotiating  the  loan,  so  that  the 
whole  amount  paid  to  Utterback  was  $2,683.  What 
was  to  be  done  with  this?  Let  Cooper  himself  answer 
the  question.  "He  (that  is,  Willis,  who  professed  to 
act  for  Utterback)  said  Utterback  wanted  the  money,. 
$5,000,"  to  pay  off  some  judgments  against  him,  and 
the  balance  to  improve  his  house,  and  convert  it  into 
a  summer  boarding  house.  Another  witness,  Robert 
W.  L.  Rasin,  a  partner  and  agent  of  Cooper,  and  an 
officer  of  the  "Navassa  Phosphate  company,"  states  in 
his  deposition,  that  Cooper  told  Willis  that  he  must 
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1877.     ascertain  from  Utterback,  before  he  would  consent  to 

March  ' 

Term,     sell  him  the  stock,  whether  he  desired  it  for  investment 

or  sale.    Willis  returned,  and  stated  that  he,  Utter- 

adm'r  ^  back,  was  willing  to  hold  it  as  an  investment,  as  the 
^  ^-  money  he  applied  for  was  ample  for  all  his  purposes. 
Utterback  himself  afterwards  came  to  the  office  and 
stated  that  he  wanted  the  money  to  pay  off  certain 
judgmentSy  which  were  the  only  liens  upon  his  property, 
and  of  improving  the  property ^  and  that  the  $5,000  which 
he  had  applied  for  would  be  ample  for  that  purpose. 
Now  I  ask  with  what  propriety  can  Cooper  claim  that 
this  money  ought  to  have  been  applied  to  the  debt 
due  Armistead  Utterback's  estate.  But  if  every  dol- 
lar had  been  applied  in  that  direction  it  could  not  have 
paid  one-half  the  debt. 

But  we  are  told  there  was  the  stock,  the  eighty-six 
shares,  the  proceeds  of  which  might  have  been  so  ap- 
propriated. But  this  is  all  an  afterthought  If  Cooper 
himself  is  to  be  believed,  if  his  witness  and  partner  is 
reliable,  one  of  the  conditions  imposed  upon  Utterback 
was  that  he  should  not  sell  the  stock,  but  keep  it  as  an 
investment;  and  the  reason  assigned  was,  that  Cooper 
held  large  amounts  of  the  stock,  and  was  unwilling  to 
have  the  value  of  it  depreciated  by  permitting  it  to  be 
sold  to  persons  unacquainted  with  its  value.  Now  in 
the  face  of  these  developments,  with  what  show  of  rea- 
son can  it  be  claimed  that  Cooper  thought,  or  had  the 
right  to  think  for  a  moment  that  the  money  or  stock 
would  be  applied  to  the  discharge  of  any  incumbrances 
upon  the  land.  But  in  saying  this  I  do  not  wish  to  be 
understood  for  a  moment  as  conceding  that  Cooper 
believed  it  was  Utterback's  purpose  to  keep  the  stock. 
All  this  talk  about  the  purchase  of  stock  as  an  invest- 
ment was  a  mere  pretence,  a  device  to  cover  the  usury. 
Cooper  knew  well  enough  that  no  citizen  of  Virginia 
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would  go  to  Baltimore  to  buy  Navassa  Phosphate  JL^ 

stock  at  $70  per  share  as  an  investment    Upon  the  Term. 
cross-examination  he  was  forced  to  admit  that  in  no 


other  sale  ever  made  by  him  had  any  such  conditions     ^^^^  ^ 
been  imposed  on  the  purchaser.     And  notwithstand-       ^• 
ing  his  great  anxiety  to  prevent  the  depreciation  of 
the  stock  by  sales  to  persons  unacquainted  with  its 
value,  he  permitted  Ftterback  to  sell  his  eighty-six 
shares  at  $26  per  share. 

That  sale  amounted  to  $2,210,  from  which,  of  course, 
would  be  deducted  commissions  and  other  charges. 
But  adding  the  whole  amount  to  the  $2,683  received 
in  money  would  make  an  amount  of  about  $4,800. 
The  amount  of  Charles  Utterback's  indebtedness  to 
his  father's  estate  in  July  1866  was  about  $7,500;  so 
that  the  whole  sum  derived  from  Cooper  and  from  the 
sale  of  the  stock  would  not  have  paid  the  deed  of  trust 
by  nearly  $8,000.  In  this  calculation  I  assume,  of 
course,  that  Utterback  had  not  paid  the  first  three 
bonds  in  his  father's  lifetime,  as  he  represented.  There 
is  not  a  scintilla  of  evidence  to  sustain  this  pretended 
payment  except  the  assertion  of  Charles  H.  Utterback 
himself.  If  a  debt  of  $4,000,  well  secured  and  attested 
by  bond  and  mortgage,  may  be  defeated  upon  the  tes- 
timony of  the  debtor  himself  after  the  death  of  the 
creditor,  there  is  no  safety  under  any  kind  of  security. 
As  has  been  already  said,  if  Charles  H.  Utterback 
were  a  competent  witness,  his  statement  upon  this 
point  is  improbable,  contradictory,  and  unworthy  of 
credence.  For  all  the  purposes  of  this  investigation 
we  must  then  assume  that  no  part  of  the  debt  due 
Armistead  Utterback  was  ever  paid. 

In  OraffY.  Oasileman,  5  Rand.  195-207,  Judge  ChrVy 
in  alluding  to  the  purchaser,  said:  ^^He  took  a  trans- 
fer of  the  trust  property  as  security  for  money  to  be 
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Mar^    advanced  to  the  private  trade  of  the  executor,  a  trade 
Tenn.     having  not  the  slightest  connection  with  the  estate  of 


the  testator,  or  the  objects  of  the  trust."   And  so  here 

aTm'r  ^  I  think  it  has  been  demonstrated  that  the  money  was 
_  ^'       loaned  and  the  stock  transferred  for  the  individual 

Cooper. 

use  of  the  administrator;  that  the  transactisn  had  no 
connection  whatever  with  the  estate;  and  that  the 
money  would  not  be  applied  in  any  way  for  its  benefit 
And  yet  we  are  told,  that  as  Utterback  had  the  money 
in  his  hands  derived  from  Cooper  which  he  ought  as 
an  honest  man  to  have  applied  to  the  debt  due  his 
father's  estate,  that  debt,  in  Cooper's  favor,  must  be 
deemed  satisfied,  although  at  the  time  he  advanced 
the  money  he  well  knew  it  would  not  be  so  applied. 
This  is  certainly  carrying  the  doctrine  of  the  legal 
fiction  beyond  all  precedent  If  there  is  any  proposi- 
tion which  ought  to  be  regarded  as  settled  law  in 
Virginia,  it  is  that  a  party  concerting  with  an  executor 
or  administrator  in  a  breach  of  trust,  cannot  claim 
credit  for  the  money  actually  advanced  by  him.  It  is 
not  for  him  to  say  the  fiduciary  ought  to  have  applied 
the  money  to  the  purposes  of  the  estate.  When  he 
aids  him  in  any  manner  contrary  to  the  duty  of  the 
executor,  he  takes  upon  himself  all  the  hazards  of  a 
misapplication  of  the  fund.  All  the  cases,  including 
Graf  V.  CasUemaUy  5  Rand.;  Pinckard  v.  Woods^  8 
Gratt.  140;  Fisher  v.  Barrett,  9  Leigh  119;  Cocke  v. 
Minor,  25  Qratt  246,  and  Jones  v.  Clark,  25  Gratt., 
642,  established  that  proposition.  In  Fisher  v.  Bar- 
rett the  purchaser  was  informed  that  the  bond  be- 
longed to  the  administrator,  and  was  so  informed 
as  to  justify  him  in  believing  it;  and  yet  he  was 
decreed  to  surrender  the  security.  In  the  case  of 
Jones  V.  Clark,  25  Gratt.,  all  the  authorities  are  re- 
viewed at  great  length  by  the  president  of  the  court, 
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and  the  result  of  all  of  them,  as  there  announced,  is :  If    ,'^77- 

March 

a  person  buying  a  bond  from  an  executor  has  good    Term. 

reason  to  believe  that  the  executor  intends  to  apply — 

the  proceeds  of  sale  to  his  own  use,  and  thus  commit  ^^jly  * 
a  devastavit,  it  is  incumbent  upon  him  to  stay  his  hand  ^• 
until  he  can  ascertain  by  regular  inquiries  that  the 
sale  is  to  be  made  for  the  purposes  of  the  estate.  In 
all  such  cases  the  party  dealing  with  the  executor 
does  not  gain  credit  even  for  the  money  advanced,  but 
is  decreed  to  surrender  the  securities  and  account  for 
the  full  value  of  the  property  received  by  him. 

It  is  very  true  that  most  of  the  decisions  referred  to 
relate  to  the  sale  of  bonds  or  assets  of  the  estate;  but 
the  same  principle  applies  to  any  improper  dealing 
with  the  assets,  or  to  any  case  in  which  a  person  con- 
certs with  an  executor  in  a  manner  contrary  to  the 
duties  of  the  office  of  executor  or  administrator. 
There  can  be  no  difference,  upon  reason  or  principle, 
between  the  case  of  an  executor  selling  the  assets  for 
his  own  private  purposes,  and  the  case  of  an  executor 
who  seeks  to  destroy  a  lien  he  has  given  for  the  pay- 
ment of  a  debt  due  his  testator,  with  a  view  to  raise 
money  for  his  own  individual  uses.  In  either  case  it 
is  a  fraud,  and  the  person  who  participates  with  him 
stands  on  no  higher  ground  than  the  fiduciary  himself. 

It  is  said,  however,  that  the  jury  have  found  that 
Cooper  was  not  guilty  of  any  fraud  in  the  transaction. 
The  jury  did  not  pass  upon  the  question  we  are  now 
considering — they  were  not  called  on  to  do  so.  They 
found  that  Cooper  had  not  perpetrated  any  fraud  upon 
Charles  Utterback,  which  might  well  be,  and  yet  both 
XJtterback  and  Cooper  combining  to  perpetrate  a 
fraud  upon  the  estate;  and  if  not  so  combining,  Utter- 
back  himself  perpetrating  the  fraud,  and  Cooper  con- 
tent to  reap  the  benefit  of  it. 
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1877.  Fraud  is  rarely  the  subject  of  direct  proof.  In 
Term,  general  it  can  only  be  established  by  circumstances. 
If  ever  there  was  a  case  in  which  the  circumstances 


adm'r  ^  ^"^  ^^^^^  uomistakeably  disclose  the  real  purpose  and 
^-  design  of  the  parties,  and  the  true  nature  of  the  trans- 
action, it  is  the  case  before  us. 

Satisfied  as  I  am  that  Utterback's  sole  object  was  to 
use  his  office  of  administrator  in  extinguishing  his 
private  debt  and  releasing  the  security  for  its  pay- 
ment, and  upon  the  same  property  raise  money  for 
his  own  private  purposed,  and  that  Cooper  had  every 
reason  to  understand  these  designs,  he  can  stand  on 
no  higher  ground  than  Utterback,  but  must  share  the 
same  fate. 

Holding  these  views,  I  have  not  considered  it  any 
part  of  my  duty  to  attempt  an  answer  to  the  inquiries 
made  by  counsel  in  the  course  of  the  argument,  how 
and  when  may  an  administrator  pay  his  debt  and  re- 
lease his  land ;  how  may  he  sell  and  convey  a  good 
title  with  a  view  to  raise  money  and  discharge  the  in- 
debtedness? These  questions  do  not  arise  in  this 
case.  It  is  not  incumbent  upon  us  to  lay  down  rules 
for  the  guidance  of  fiduciaries,  any  further  than  is 
necessary  to  an  adjudication  of  the  matters  in  contro- 
versy. It  is  sufiScient  for  us  to  decide  this  case  and 
leave  others  to  be  decided  as  the  occasion  may  de- 
mand. For  the  reasons  stated  I  think  the  decree  of 
the  circuit  court  must  be  reversed. 

Anderson,  J.,  concurred  in  the  opinion  of  Mon-^ 
cure,  P. 

Christian  and  Burks,  Js.,  concurred  in  the  opinion 
of  Staples,  J. 

The  decree  was  as  follows: 
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The  court  is  of  opinion,  for  reasons  stated  in  writ-    ^^77- 
ing  and  filed  with  the  record,  that  the  deed  of  trust    Term. 

executed  by  Charles  H.  TJtterback  on  the  2nd  day  of 

February  1859,  for  the  benefit  of  Armistead  Utter-  ^l^m^'^ 
back,  constitutes  a  subsisting  valid  lien  upon  the  ^• 
lands  therein  mentioned,  and  that  the  same  has  pri- 
ority over  the  deed  of  trust  executed  on  the  5th  day 
of  July  1866,  for  the  benefit  of  Edward  K.  Cooper; 
and  that  the  circuit  court  erred  in  holding  that  the 
said  first  named  deed  of  the  2nd  February  1859,  upon 
the  qualification  of  Charles' H.  TJtterback,  as  admin- 
istrator of  Armistead  TJtterback,  dec'd,  ceased  to  ope- 
rate, or  exist,  as  security  for  the  debt  named  therein. 
Therefore  it  is  decreed  and  ordered,  that  the  said  .de- 
crees be  reversed  and  annulled,  and  that  the  appellee 
Cooper  pay  to  the  appellant  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  appeal  aforesaid 
here;  and  that  the  cause  be  remanded  to  the  said  cir- 
cuit court,  for  further  proceedings  to  be  had  therein 
in  conformity  with  the  principles  of  this  decree. 

Which  is  ordered  to  be  certified  to  the  said  circuit 
court  of  Fauquier  county. 

Dbcrbe  reversed. 


Vol.  xxvni— 87 
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The  Brooklyn  Insurance  Co.  i'.  Bidgood. 

March  29. 

1877.      In  April  1870  the  B  life  insurance  company,  of  New  York  employed  W 
March  ^  ^j^^ir  general  agent,  to  act  as  such  in  a  large  defined  territory  in 

Virginia.  W's  duties,  as  defiifed  in  their  agreement,  were  to  solicit 
applications  for  life  insurance  policies,  to  deliver  the  same  and  collect 
the  premiums  thereon,  also  to  constitute  sub-agents  throughout  his 
whole  field,  such  sub-agents  to  be  imder  the  pay  and  authority  of  W. 
And  if  the  aggregate  of  commissions  earned  by  W  on  policies  taken 
by  himself,  and  by  the  margin  of  his  commissions  over  that  of  sub- 
agents  on  their  work,  should  not  amount  to  ^^3,000  for  the  first  year, 
the  company  would  make  up  the  amount  to  that  sum  for  that  year. 
And  W  promised  to  devote  his  time,  services,  &c.,  to  the  interest  of 
the  company  throughout  the  whole  of  the  said  territory,  exclusive  of 
any  other  business.  In  October  1870,  the  company  having  paid  W 
^1,500  of  his  salary,  and  received  only  ^23  of  premiimis  from  him, 
discharged  him  from  his  agency ;  and  W  then  brought  this  suit  to  re- 
cover the  balance  of  his  salary.  On  the  trial  it  appeared  W  had 
made  very  little  effort  to  appoint  sub-agents;  and  he  contended  it 
was  not  his  duty  to  do  so  until  directed  by  the  company ;  and  he  said 
he  did  not  travel  through  his  territory  because  the  company  did  not 
furnish  him  with  money  to  pay  his  expenses — Held  : 

1.  By  the  contract  the  appointment  of  sub-agents  was  committed  to 

W,  and  he  was  not  to  wait  for  instructions  from  the  company; 
and  he  therefore  failed  in  his  duty  in  not  appointing  them. 

2.  By  the  contract  W  was  to  pay  his  own  expenses ;  and  he  again 

failed  in  his  duty  in  not  traveling  through  the  territory  assigned 
him  to  ascertain  proper  points  for  agencies  and  employing  sub- 
agents.     He  was,  therefore,  properly  discharged. 

This  was  an  action  of  covenant  in  the,  corporation 
court  of  the  city  of  Norfolk,  brought  by  William  J. 
Bidgood  against  the  Brooklyn  Insurance  Company,  to 
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recover  an  amonnt  which  he  claimed  to  be  due  to  him    J^T!- 

March 

for  his  services  as  general  agent  of  the  said  company    Term. 


in  a  prescribed  part  of  Virginia.    The  pleadings  in 

the  case  were  very  voluminous;  but  no  question  upon  i^^q^^ 
them  was  considered  by  this  court     When  the  cause  „.  /•   , 

•^  Bidgood. 

was  called  for  trial  the  parties  dispensed  with  a  jury 
^nd  submitted  the  case  to  the  court;  and  the  court 
having  heard  the  evidence,  rendered  a  judgment  in 
favor  of  the  plaintiff  for  $1,694.75.  The  defendant 
thereupon  took  an  exception  to  the  opinion  and  jndg-  - 
ment  of  the  court,  and  applied  to  a  judge  of  this  court 
for  a  writ  of  error  and  supersedeas;  which  was  allowed. 
The  facts  are  sufficiently  Qtated  in  the  opinion  of 
-Judge  Staples. 

Scarburg  ^  Dufftdd^  for  the  appellant. 

Holladay  ^  Oayle^  for  the  appellee. 

Staplbs,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  covenant  brought  in  the  cor- 
poration court  of  Norfolk  by  Wm.  J.  Bidgood  against 
the  Brooklyn  Life  Insurance  Company  of  New  York. 
The  plaintiff's  original  declaration  contained  two 
counts,  to  each  of  which  the  defendant  demurred. 
The  demurrer  to  the  first  count  was  sustained,  and 
that  to  the  second  was  overruled.  The  plaintiff  then 
filed  an  amended  declaration  containing  three  addi- 
tional counts.  The  defendant  demurred  to  the  whole 
declaration,  and  to  each  of  the  three  counts.  It  also 
demurred  to  a  part  of  each  of  the  three  counts,  and 
pleaded  to  the  residue.  It  also  filed  seventeen  special 
pleas  in  writing:  upon  which  issues  were  joined  by 
-demurrers,   special    and    general    replications.     This 
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1877.     court  has  laboriously  looked  through  all  this  mass  of 
Term,    special  plead,  demurrers  and  replications,  only  to  see 

that    every  defence  they  suggest  could    have  been 

^S!*  Ca   made,  and  the   merits  of  the  case  fully  presented, 
w/'nnd   ^P^^  ^^^  pleas  of  covenants  performed,  and  non  dam-- 
nificatus. 

The  points  of  controversy  are  few  and  simple,  turn- 
ing almost  exclusively  upon  a  proper  construction  of 
the  language  of  the  covenant.  On  the  25th  day  of 
April  1870,  the  defendant  appointed  the  plaintiff  its 
general  agent  for  that  portion  of  the  state  of  Virginia 
embraced  and  bounded  on  the  south  by  the  James 
river  and  the  Blackwater  river,  on  the  west  by  the 
Blue  Ridge,  on  the  north  by  the  Potomac  river,  and 
on  the  east  by  the  ocean.  It  being  understood  that 
his  duty  as  such  general  agent  shall  be  to  solicit  ap- 
plications for  life  insurance  policies,  to  deliver  the 
same,  and  to  collect  the  premiums  thereon,  or  any 
other  moneys  for  said  company;  also  to  constitute 
sub-agents  throughout  his  whole  field;  such  sub- 
agents  being  under  the  pay  and  authority  of  the 
plaintiff. 

And  it  was  further  agreed  that  if  the  aggregate  of 
commissions  earned  by  plaintiff  on  policies  taken  by 
himself  and  by  the  margin  of  his  commission  over 
that  of  sub-agents  on  their  work,  shall  not  amount  to 
the  sum  of  $3,000  for  the  first  year,  the  company  will 
make  up  the  amount  to  that  sum  for  said  year.  Fur- 
ther in  consideration  of  the  terms  and  agreement 
mentioned,  and  territory  granted,  the  plaintiff  agreed 
and  promised  to  "devote  his  time,  services,  energies 
and  abilities  to  the  interest  of  the  company  through- 
out the  whole  of  the  aforementioned  territory,  exclu- 
sive of  every  other  life  insurance  company  or  other 
business,  faithfully,  honestly,  industriously."    There 
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are  other  provisions  in  the  contract,  but  they  are  not    jj^77- 
very  material  to  the  present  inquiry.         *  Tenn. 

The  defendant,  on  the  26th  of  October  1870,  revoked 

the  agency  and  discharged  plaintiflF  from  its  employ-  j]^  (^ 
ment.    It  had,  however,  in  the  meantime  paid  him  the     _^' 
fium  of  $1,500,  one-half  of  the  agreed  compensation 
for  a  year.    The  plaintiflF  brought  this  suit  for  the  bal- 
ance of  $1,500,  claiming  that  he  was  discharged  from 
the  service  of  defendant  without  sufficient  cause. 

The  first  ground  of  contention  relates  to  the  provi- 
sion of  the  contract  for  the  appointment  of  sub-agents; 
the  defendant  insisting  that  the  plaintiff  failed  to  make 
such  appointments  according  to  the  true  intent  and 
meaning  of  the  contract.  The  plaintiff  admits  that 
he  appointed  agents  only  for  a  very  small  number  of 
the  counties  embraced  within  the  boundaries  of  his 
territory.  According  to  his  own  statement,  he  ap- 
pointed seven  sub-agents  for  some  half-dozen  counties 
lying  contiguous  to  the  city  of  Norfolk.  He  made  no 
appointments  for  the  region  of  country  bordering  on 
the  state  of  North  Carolina,  or  for  the  tier  of  counties 
at  the  foot  of  the  Blue  Ridge,  or  those  on  the  Potomac, 
or  for  the  cities  of  Richmond,  Petersburg,  Lynchburg, 
Danville,  Charlottesville,  and  the  section  of  country 
Burrounding  them.  He  did  not  even  attempt  to  make 
such  appointments.  The  reason  for  this  failure  is,  that 
the  contract  only  required  him  to  establish  such  agen- 
cies when  and  where  he  was  directed  by  the  oflScers 
of  the  company;  and  that  he  was  not  at  any  time  di- 
rected by  the  company  to  appoint  such  agents. 

We  are  of  opinion  that  the  covenant  does  not  admit 
of  any  such  restricted  interpretation.  The  provision 
in  question  is,  that  the  duty  of  the  plaintiff,  as  such 
general  agent,  shall  be  to  solicit  applications  for  life 
insurance    policies;   also    to    constitute  such  agents 
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mS^    throughout  his  whole  field;    such  sub-agents  beings 
Tenn.    uudcr  the  authority  and  pay  of  the  plaintiffl     The  de- 

fendant,  located  in  New  York,  could  scarcely  be  ex- 

ir^  Co!  pected  to  know  when  and  where  such  agents  might  be 
Bidcood  °^^®*  judiciously  appointed,  and  in  what  localities  they 
could  most  successftslly  operate.  One  of  the  chief 
objects  in  appointing  a  general  agent,  in  whom  the 
defendants  could  repose  entire  confidence,  was  to  per- 
form this  work,  to  perform  it  industriously  and  faith- 
fully.  There  can  be  no  doubt  but  that  much  of  the 
profit  expected  by  defendant  from  this  arrangement 
was  to  be  derived  from  the  appointment  of  these  sub- 
agents,  judiciously  selected  in  proper  localities,  and 
having  constant  communication  with  the  people.  It  is 
difficult  to  imagine  why  the  plaintiff  should  have  been 
appointed  a  general  agent  at  a  salary  of  $3,000,  unless 
it  was  that  being  a  resident  of  the  state,  acquainted 
with  the  people  and  the  business  of  insurance,  he 
would  understand  when  and  where  these  agents  should 
be  appointed.  The  plaintiff  himself  so  construed  the 
contract  in  the  beginning.  He  not  only  appointed 
agents  for  the  counties  contiguous  to  Norfolk  without 
direction  by  the  company,  but  according  to  his  ac- 
count he  offered  appointments  to  a  hundred  others  in 
that  locality.  We  are  relieved  of  any  inquiry  in  this 
case  as  to  the  extent  and  nature  of  the  plaintiff's  duty 
in  making  these  appointments,  because  his  claim  is  not 
that  he  had  made  them,  but  he  was  not  bound  to  do 
so  until  directed  by  the  officers  of  the  company.  We 
are  clearly  of  opinion  tlmt  this  is  not  a  proper  con- 
struction of  the  contract,  and  that  the  plaintiff  has 
£uled  in  the  performance  of  this  part  of  his  covenant. 
The  other  provision  of  the  contract,  which  is  the 
subject  of  controversy  here,  is  that  in  which  the  plain- 
tiff undertakes  to  devote  his  time  and  services  to  the 
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interest  of  the  company,  throughout  the  whole  of  the    Jl^7^ 
territory  laid  down  as  the  limit  of  his  operations.     Term. 
And  here  again  we  must  rely  upon  the  plaintiflF's  own 
account.    His  statement  is,  that  he  traveled  in  Nor-  i^  q^ 
folk,  Princess  Anne,  Nansemond,  Southampton   and  ^jj^l^ 
Isle  of  Wight;  his  residence  being  in  Portsmouth  at 
the  time.    It  is  not  extravagant  to  say  that  he  could 
not  have  been  occupied  two  months  altogether  in  the 
canvass  of  these  counties.    He  went  no  where  else. 
None  of  the  large  cities  and  towns  were  visited  by 
him.    No  part  of  the  Valley  or  the  Piedmont  section, 
or  the  region  on  the  upper  James,  was  ever  seen  by 
him;  but  a  few  counties  which  no  doubt  had  before 
been  thoroughly  explored  embraced  the  area  of  his 
labors.     The  result  of  his  entire  operations,  including 
agents,  was  a  return  of  twenty-one  policies,  yielding  to 
the  company  premiums  amounting  to  $423,  for  which 
it  incurred  an  expense  of  $1,608.78  cents,  of  which 
plaintiff  received  $1,500,  and  over  $100  paid  medical 
fees  for  examining  applicants. 

The  excuse  given  by  the  plaintiff  for  his  failure  to 
canvass  the  territory  assigned  may  be  stated  in  his 
own  words.  "  I  did  not  go  to  distant  parts  of  the  state 
because  the  company  did  not  pay  my  expenses.  I  ex- 
pected orders  from  the  company  to  travel  to  distant 
parts  of  the  state  within  my  limits,  but  received 
none.''  His  view  of  the  contract  seems  to  have  been, 
that  he  was  under  no  obligation  to  travel  unless  di- 
rected by  the  company;  and  not  even  then,  unless  his 
travelling  expenses  were  paid  by  the  company. 

The  provision  of  the  contract  is,  that  he  is  to  devote 
his  time  and  services  to  the  interest  of  the  company 
throughout  the  territory  mentioned.  Nothing  was 
said  either  in  reference  to  instructions  from  the  com- 
pany or  the  payment  of  expenses.    It  is  true  there  is, 
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1877.  JQ  another  part  of  the  writing,  an  agreement  to  pay 
Tenn.    actual  railroad  or  steamboat  fares  of  tbe  plaintiff,  when 

travelling  by  order  of  the  officers  on  business  of  the 

Ie^Co^  company.  But  it  is  clear  this  was  only  intended  to 
Bdffood  ^PP'^  *^  occasions  when  the  company  required  the 
performance  of  some  special  service  not  embraced  in 
the  regular  routine  of  duties  stipulated  in  the  con- 
tract; and  even  then  the  obligations  extended  no 
further  than  the  payment  of  the  railroad  and  steam- 
boat fares.  The  insertion  of  such  a  provision  is  of 
itself  very  persuasive  evidence  that  the  parties  did  not 
contemplate  the  payment  of  the  plaintiff's  expenses 
by  the  company  incurred  in  the  discharge  of  his  regu- 
lar duties.  Inasmuch  as  the  plaintiff  was  required  to 
appoint  sub-agents  whose  pay  depended  upon  the 
commissions,  and  as  a  very  large  territory  was  as- 
signed him  as  the  field  of  his  business,  the  company 
guaranteed  a  compensation  of  $3,000.  With  this  he 
might  reasonably  expect  to  pay  all  his  expenses,  and 
at  the  same  time  realize  a  liberal  remuneration  for  bis 
services.  If  this  was  not  the  whole  object  of  the 
salary,  it  is  very  difficult  to  understand  how  the  com« 
pany  was  to  be  indemnified  for  an  outlay  greater  than 
he  compensation  paid  to  nine-tenths  of  the  officers  of 
the  state  of  Virginia. 

The  idea  that  the  plaintiff  was  to  wait  for  instruc- 
tions, as  has  been  seen,  is  utterly  inconsistent  with  the 
whole  scope  of  the  contract  and  the  end  and  aim  of 
his  appointment. 

In  answer  to  all  this  it  is  said  the  company  did  not 
revoke  the  agency  upon  the  grounds  here  stated,  but, 
as  its  letter  will  show,  because  the  small  number  of 
policies  would  not  justify  it  in  longer  continuing  the 
agency.  At  the  time  that  letter  was  written,  the  com- 
pany, it  is  reasonable  to  suppose,  did  not  and  could  not 
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know  how  far  the  plaintiff  had  failed  in  the  perform-    ^^77- 
anee  of  his  contract.    It  could  not  know  what  conn-     Term. 

ties  he  had  or  had  not  visited,  or  how  many  or  few 

agents  he  had  appointed.  It  could  only  judge  by  i^,(^ 
results;  and  those  results  plainly  showed  that  the  g/;^ 
arrangement  was  productive  only  of  great  pecuniary 
loss.  The  testimony  of  the  plaintiff  explained  in  a 
^reat  measure  the  causes  of  the  failure,  and  fully  vin- 
dicated the  justice  of  the  company's  action  in  revoking 
the  agency.  If  the  company  was  ignorant  of  the  plain- 
tiff's failure  to  perform  his  duty,  it  was  because  he  had 
not  disclosed  it.  Their  failure  to  assign  his  breach  of 
the  contract  as  a  ground  of  removal  cannot  entitle  him 
to  damages,  if  in  fact  he  is  not  so  entitled.  The  true 
question  is  not  whether  the  defendant  assigned  a  sufii- 
<;ient  reason  for  the  discharge  of  the  plaintiff,  but 
whether  his  conduct  was  of  a  sort  to  justify  such  dis- 
<;harge;  and  if  it  was,  it  matters  but  little  in  the  deci- 
aion  of  the  issue  joined  whether  the  defendant  was  or 
was  not  at  the  time  apprized  of  such  conduct.  It  is 
said  again,  that  the  defendant,  at  the  time  of  the  revo- 
<»tion  of  the  agency,  proposed  to  renew  the  appoint- 
ment of  the  plaintiff.  The  proposition  to  renew  the 
appointment  was,  however,  based  upon  the  condition 
that  the  plaintiff  would  act  without  a  fixed  compensa- 
tion, only  receiving  such  commissions  as  the  business 
might  afford.  Such  an  arrangement  would,  of  course, 
involve  no  loss  to  the  company.  Had  the  company, 
therefore,  known  at  the  time  the  plaintiff  had  not  com- 
plied with  his  contract,  no  unfavorable  inference  could 
be  drawn  from  the  offer  to  continue  the  agency. 

For  these  reasons,  we  are  of  opinion,  the  plaintiff  is 
not  entitled  to  receive  any  further  compensation,  and 
that  the  defendant  was  justified  in  revoking  his  agency. 

Afl  the  whole  matter  of  law  and  fact  was  referred  to 
Vol.  xxvin — 88 
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J^"^"^    the  judge  below,  and  as  all  the  evidence  is  in  the  re- 
Term,    cord,  final  judgment  may  now  be  entered  for  the  de- 

fendant.     This  view  renders  it  unnecessary  to  consider 

inTca  the  alleged  errors  of  the  court  with  respect  to  the 

B'd^ood   pl^^d^^gS'    If  ^^^^  errors  were  committed,  they  were 

to  the  prejudice  of  the  defendant;  but  as  the  judgment 

here  is  in  its  favor  upon  the  merits,  these  errors  are> 

of  course,  immaterial. 

The  judgment  of  the  circuit  court  is  reversed,  and 
judgment  to  be  entered  for  the  defendant. 

Judgment  rbversbd. 
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Gborqb  ^  (ds.  V.  PiLCHER  ^  als. 

March  29. 

AhsentjAndersony  J. 

1.  The  plaintiflf  in  a  suit  of  interpleader  continues  to  be  a  substantial  and       1877. 

March 
necessary  party  until  he  has  fully  rendered  the  debt,  duty  or  other      ferm 

thing  required  of  him. 

2.  P  filed  a  bill  of  interpleader  in  the  circuit  court  of  Richmond  a:gainst 

various  persons,  made  parties  defendants,  of  whom  some  were  citi- 
zens and  residents  of  Virginia,  others  of  Pennsylvania,  and  others  of 
states  other  than  either  Virginia  or  Pennsylvania.  The  defendants, 
who  were  citizens  and  residents  of  Pennsylvania,  answered  the  bill, 
and  at  the  same  time  filed  their  petition  in  due  form  for  the  removal 
of  the  cause  from  the  state  to  the  Federal  court — Held:  Whether  P 
is  regarded  as  a  substantial  or  as  a  mere  nominal  party,  there  is  no 
right  of  removal  either  under  the  act  of  congress  of  March  2,  1867, 
or  of  July  27,  1866. 

3.  Upon  the  trial  of  an  issue  directed  in  the  said  suit,  a  deposition  of  one 

M,  who  was  then  dead,  was  ofiered,  whereby  it  was  sought  to  show 
that  L,  one  of  the  defendants,  in  the  presence  of  W,  another  of  the 
defendants,  had,  in  an  interview  at  Richmond,  made  to  M  certain 
admissions  material  to  the  issue.  These  two  defendants  were 
strangers  to  the  witness,  and  on  cross-examination  describing  them 
he  said :  "  They  were  not  black  negroes.  I  think  the  brother-in-law 
had  the  lightest  skin  of  the  two.  I  think  they  were  not  bright  mulat- 
toes,  but  dark  mulattoes."  It  was  proved  by  other  witnesses  that  the 
brother-in-law  spoken  of  (W)  was  a  white  man,  and  that  L  was  so 
bright  that  he  could  hardly  be  distinguished  from  a  white  man.  It 
was  further  proved  that  about  the  time  at  which  the  witness  said  he 
had  the  interview  with  the  two  men  they  were  both  in  Richmond  in- 
quiring for  him.  Upon  an  objection  to  the  reading  of  the  deposition 
on  the  ground  that  the  witness  did  not  sufiiciently  identify  the  persons 
whose  admissions  were  sought  to  be  proved  by  him,  it  was  held  that 
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1877. 
March 
Term. 


George 
&als. 

V,     . 

Pilcher 
&als. 


the  evidence  was  prima  facie  sufficient  to  authorize  the  deposition  to 
go  to  the  jury. 

On  trials,  before  a  jury,  when  the  evidence  on  both  sides  has  been 
closed,  and  the  argument  has  commenced,  as  a  general  rule  no  fur 
ther  evidence  should  be  received  from  either  party;  but  the  presiding 
judge,  in  the  exercise  of  a  sound  discretion,  may  relax  the  rule  and 
admit  additional  evidence,  if  the  nature  of  the  case  and  the  ends  of 
justice  require  it;  but  if  the  introduction  of  such  additional  evidence 
take  the  adverse  party  by  surprise,  he  should  be  allowed  time  and 
opportunity  if  desired,  to  meet  it  with  further  evidence  on  his  side. 

5.  Whenever  the  character  of  a  witness  for  truth  is  attacked,  either  by 
direct  evidence  of  want  of  truth,  or  by  cross-examination,  or  by  proof 
of  contradictory  statements  in  regard  to  material  facts,  or  by  disprove 
ing  by  other  witnesses  material  facts  stated  by  him,  or,  in  general, 
whenever  his  character  for  truth  is  impeached  in  any  way  known  to 
the  law,  the  party  calling  him  may  sustain  him  by  evidence  of  his 
general  reputation  for  truth. 

The  case  is  stated  by  Jadge  Surhs  in  bis  opinion. 
Ould^  White  and  Shippen^  for  tbe  appellants. 
C.  Robinson^  Jones  and  Orump^  for  the  appellees. 
Burks,  J.,  delivered  tbe  opinion  of  the  court 

William  0.  George,  a  citizen  of  Virginia  and  resi- 
dent of  the  city  of  Richmond,  died  in  said  city  intes- 
tate on  the  16th  day  of  August,  1869.  At  the  time 
of  his  death,  he  was  possessed  of  some  personal  estate, 
and  was  the  owner  of  real  estate  supposed  to  be  worth 
from  sixty  to  seventy-five  thousand  dollars.  Caroline 
Jackson,  a  negro  and  former  slave  of  William  O. 
George,  was  the  mother  of  two  children,  Lee  and 
Adelaide,  of  whom  the  said  William  0.  George  was 
the  father.  He  removed  the  mother  and  her  two  chil- 
dren to  the  city  of  Philadelphia  in  the  year  1854  or 
1855,  where  they  have  ever  since  resided. 
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In  a  very  short  time  after  the  death  of  William  0. 
George,  the  woman  Caroline  and  her  two  children, 
her  daughter,  Adelaide,  having  intermarried  in  Phila- 
delphia with  one  Constant  C.  Willamin,  set  up  a  claim 
to  the  estate  of  William  O.  George,  based  on  an  al- 
leged marriage  of  the  said  William  O.  George  and 
the  said  Caroline  in  the  city  of  Philadelphia  on  the 
21st  day  of  April,  1869. 

The  claim  was  disputed  by  Dr.  Miles  George,  a 
half-brother,  and  others,  descendants  of  another  half- 
brother,  and  half-sister  of  the  decedent,  who  denied 
that  any  such  marriage  had  ever  taken  place,  or  if  it 
had,  that  it  conferred  any  title  under  the  laws  of  Vir- 
ginia, to  the  real  estate  of  the  decedent  in  Virginia, 
and  they  claimed  to  be  the  only  heirs  at  law  and  dis- 
tributees of  the  decedent. 

John  M.  Pilcher,  a  tenant  of  William  O.  George  at 
the  time  of  his  death,  was  indebted  for  rents,  some  of 
which  were  due  at  the  death  of  said  decedent,  some  fell 
due  after  his  death,  and  another  portion  was  payable 
at  a  future  day.  To  recover^  the  rents  in  arrear,  Lee 
George,  who  had  become  the  administrator  of  the 
personal  estate  of  the  decedent,  sued  out  a  distress 
warrant  against  Pilcher  and  levied  it  on  his  goods  and 
chattels;  and  thereupon  Pilcher  filed  his  bill  in  the 
circuit  court  of  the  city  of  Richmond  against  the  rival 
claimants  of  the  estate  of  William  O.  George,  praying 
that  they  might  be  required  to  interplead  and  have 
their  claims  settled  by  the  court,  and  offering  to  abide 
the  judgment  of  the  court  touching  the  rent  owing  by 
him;  he  further  prayed  an  injunction  to  stay  all  fhr- 
ther  proceedings  on  the  distress  warrant. 

The  injunction  was  granted,  and  an  order  made  di- 
recting the  parties  to  interplead  and  assert  their  re- 
spective claims. 


1877. 

March 
Term. 


George 

&als. 

V. 

Pilcher 
&als. 
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^^77.        Caroline  George,  Lee  George,  and  Willamin  and 
Term,    wife  at  once  filed  their  answers  to  the  plaintiflF's  bill, 

• asserting  their  claim,  which  has  been  before  stated, 

&aJ?    and  at  the  same  time  filed  a  petition  for  the  removal 
^.7-       of  the  cause  into  the  circuit  court  of  the  United  States. 

Pilcher 

&  ais.  The  motion  for  removal  was  resisted  by  the  other  de- 
fendants, and  was  overruled.  The  other  defendants 
did  not  file  their  answer  until  the  11th  day  of  Novem- 
ber, 1873,  after  all  the  depositions  had  been  taken  in 
the  case. 

In  their  answer  they  set  up  the  claim  on  their  part 
before  stated,  and  controverted  the  claim  of  the  other 
defendants.  Whereupon  the  court  directed  the  parties, 
the  said  Caroline  George  and  the  other  Pennsylvania 
claimants,  as  plaintiffs  on  the  one  side,  and  the  other 
parties  as  defendants  on  the  other  side,  to  proceed  to 
trial  before  a  jury  on  the  following  issue:  •*  Whether 
the  ceremony  of  marriage  was  duly  solemnized  be- 
tween the  said  William  O.  George  and  the  said  Caro- 
line, in  the  city  of  Philadelphia,  in  the  state  of  Penn- 
sylvania, on  the  21st  day*  of  April  1869." 

•  The  trial  was  had  as  ordered,  and  resulted  in  a  ver- 
dict for  the  defendants  in  the  issue.  The  plaintifl[8 
moved  to  set  aside  the  verdict,  upon  the  ground  that 
it  was  contrary  to  the  evidence;  which  motion  was 
overruled;  and  they  excepted.  Other  bills  of  excep- 
tions were  taken  to  rulings  of  the  court  in  the  progress 
of  the  trial,  which  will  be  noticed  further  on. 

The  chancellor  entered  a  decree  approving  the  ver- 
dict of  the  jury,  and,  adjudging  that  the  alleged  mar- 
riage did  not  take  place;  that  Miles  George  and  the 
other  defendants  in  the  issue  were  the  lawful  heirs  of 
William  0.  George,  deceased,  and  ordered  payment  of 
the  rents  to  them.    An  appeal  from  this  decree,  al- 
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lowed  to  Caroline  George  and  the  other  plaintiffs  in    ^^77. 
the  issue,  brings  the  case  here  for  review.  Tenn. 

The  first  error  assigned  is  the  refusal  of  the  court 

below  to  order  the  removal  of  the  cause  into  the  cir-    ^^^^ 
<5uit  court  of  the  United  States.  ^,\ 

Pilcher 

The  petition  for  removal  was  filed  under  the  second  &  ais. 
flection  of  the  act  of  congress  approved  March  2, 1867. 
14  Stat,  at  Large  558.  An  affidavit  was  filed  accord- 
ing to  the  provisions  of  said  act.  The  petition  recited 
the  affidavit,  stated  the  cause  relied  upon  for  the  re- 
moval, and  was  otherwise  regular. 

The  record  shows,  that  some  of  the  defendants  not 
uniting  in  the  petition  were  afeo  non-residents. 

On  motions  for  removal  of  two  causes  made  in  this 
court  at  the  August  term  1872,  it  was  held,  that  where 
there  are  several  plaintiffs  in  a  suit  in  a  state  court, 
some  of  whom  reside  in  the  state  and  some  out  of  it, 
and  all  of  the  defendants  reside  in  the  state,  the  non- 
resident plaintiffs  are  not  entitled  to  have  the  suit  re- 
moved into  the  United  States  court  under  the  act 
aforesaid.  Beery  ^  ala.  v.  Irick  ^  als.  and  Newton's 
ty^otr  V.  Bushmg  ^  afe.,  22  Qratt.  484. 

Afterwards,  at  the  October  term  1878  of  the  su- 
preme court  of  the  United  States,  in  a  case  which  was 
the  converse  of  the  case  in  22  Gratt.  m'pra^  that  court 
held,  that  where  the  plaintiff  and  one  of  the  defend- 
ants in  a  suit  were  residents  of  the  state  in  which  the 
suit  was  brought,  and  the  other  two  defendants  were 
non-residents,  the  non-resident  defendants  were  not 
entitled  to  have  the  case  removed  under  said  act. 
Owe  of  Sewing  Machine  Companies^  18  Wall.  U.  S.  E. 
553. 

Mr.  Justice  Clifford^  in  the  conclusion  of  the  opin- 
ion of  the  court  delivered  by  him,  says:  •* Either  the 
non-resident  plaintiff*  or  non-resident  defendant  may 
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1877.     remove  the  cause  under  the  last  named  act  (act  of 

March  ^ 

Term.    1867),  provided  all  the  plaintiffs  or  aU  the  defendants 
join  in  the  petition,  and  all  the  parties  petitioning  are 

&aJs.^    non-residents,  as  required  under  the  judiciary  act;  but 
^-       it  is  a  great  mistake  to  suppose  that  any  such  right  is 

&  als.  conferred  by  that  act  where  one  or  more  of  the  plain- 
tiffs or  one  or  more  of  the  petitioning  defendants  are 
citizens  of  the  state  wherein  the  suit  is  pending,  as  the  • 
act  is  destitute  of  any  language  which  can  be  properly 
construed  to  confer  any  such  right  unless  all  the  plains 
tiffs  or  all  the  defendants  are  non-residents  and  join  in  the 
petition." 

This  would  seem  to  be  conclusive  against  the  peti- 
tioners in  the  case  before  us.  The  plaintiff,  Pilcher,  is 
a  resident  of  this  state,  and  all  of  the  defendants  are 
not  non-residentSj  and  all  did  not  join  in  the  petition. 

But  it  was  argued  at  the  bar  on  behalf  of  the  peti- 
tioners (the  appellants  here),  that  while  the  suit  is  in 
the  name  of  Pilcher  as  plaintiff,  against  all  the  other 
parties  as  defendants,  yet  Pilcher  is  a  nominal  plain- 
tiff; and  that  the  suit  is  really  and  substantially  a  con- 
troversy between  the  petitioners  on  the  one  side,  all  of 
whom  are  non-residents,  and  the  other  defendants  on 
the  other  side;  and  the  case  must  be  considered  as  if 
it  were  a  suit  by  the  petitioners  against  the  other  de- 
fendants, or  vice  versa;  and  that  if  it  does  not  come 
within  the  letter,  it  is  at  least  within  the  spirit  of  the 
act  of  1867. 

This  argument  is  plausible,  but  not  sound.  It  is 
true  that  in  a  bill  of  interpleader  proper  the  plaintiff 
claims  nothing  adversely  to  the  defendants,  and  admit- 
ting that  he  owes  a  debt,  or  duty,  or  other  thing, 
which  is  claimed  from  him  by  two  or  more  persons  by 
different  or  separate  interests,  and  that  he  is  ready  to 
render  it,  but  not  knowing  which  of  the  claimants  has 
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the  better  right,  to  eave  himself  from  injury  he  prays 
that  the  claimants  may  be  required  to  interplead  and 
state  their  claims,  and  that  the  court  may  adjudge  to  ~ 
whom  the  debt,  duty,  or  other  thing,  belongs.    Story's 
Eq.  Plead.,  §  291. 

When  the  case  is  matured,  if  the  defendants  do  not 
deny  the  statements  of  the  bill,  the  ordinary  decree  is, 
that  the  defendants  do  interplead;  and  the  plaintift* 
withdraws  from  the  suit.     Story's  Eq.  Plead.,  §  297. 

But  he  eannot  "withdraw  from  the  suit,"  we  appre- 
hend, until  he  has  fully  rendered  the  debt,  duty,  or 
other  thing,  required  of  him.  Pilcher  was  ordered, 
by  the  decree  directing  the  interpleader,  to  deposit  in 
bank  the  amount  of  rents  then  due,  and  afterwards 
^^from  time  to  tfme"  to  deposit  the  accruing  rents  when 
due;  and  the  like  order  was  made  as  to  other  tenants. 
So  that  when  the  petition  for  removal  was  filed, 
Pilcher  was  still  a  necessary  party  to  the  suit,  and  con- 
tinued to  be  so;  and  it  does  not  appear  that  any  order 
was  ever  made  allowing  his  withdrawal  from  the  suit 

But,  even  if  it  be  conceded,  that  he  was  a  mere  for- 
mal party  to  the  cause  and  bis  presence  not  necessary 
for  the  determination  of  the  controversy  between  the 
defendants,  and  that  this  controversy  between  the  de- 
fendants was  substantially  a  suit  between  them  within 
the  meaning  of  the  act  of  congress,  still  it  would  not 
be  a  case  for  removal  under  the  act.  For  although 
the  appellants,  treating  them  either  as  plaintiffs  or  de- 
fendants in  the  controversy,  were  all  non-residents  and 
oS  united  in  the  petition,  yet  aU  of  the  opposing  par- 
ties were  not  residents  of  the  state  of  Virginia.  To 
authorize  a  removal  under  the  act,  as  we  understand 
it,  all  of  the  petitioning  parties  must  be  non-residents 
and  all  of  the  other  parties  must  be  residents  of  the 

state  m  which  the  suit  is  brought.    See  18  Wall.,  supra^ 
Vol.  xxvni — 89 


1877. 

March 
Term. 


George 
&a]s. 

V. 

Pilcher 
&  als. 
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1877.    an^  especially  what  Mr.  Justice  Clifford  says  on  page 

Term.      686. 

It  was  farther  argued  by  the  counsel  for  the  appel- 

^^,    lants,  that  although  the  petition  was  framed  under  the 
^.7-       act  of  1807,  it  states  a  case  which  would  authorize  a 

Pilcher  ' 

&  ais.  removal  under  the  act  of  July  27,  1866.  The  last 
named  act  applies  to  a  suit  by  a  citizen  of  the  state,  in 
which  the  suit  is  brought  against  defendants,  some 
one  or  more  of  whom  are  residents  of  the  said  state, 
and  the  other  non-residents;  and  it  allows  a  removal 
on  the  petition  of  the  non-resident  defendant  or  defen- 
dants as  to  him  or  them,  '4f  the  suit  is  one  in  which 
there  can  be  a  final  determination  of  the  controversy, 
as  far  as  it  concerns  him  (or  them),  without  the 
presence  of  the  other  defendants  as  parties  in  the 
cause;"  and  it  is  expressly  provided,  that  "such  re- 
moval of  the  cause,  as  against  the  defendant  petition- 
ing therefor,  into  the  United  Stajtes  court,  shall  not  be 
deemed  to  prejudice  or  take  away  the  right  of  the 
plaintifi*  to  proceed  at  the  same  time  with  the  suit  in 
the  state  court  as  against  the  other  defendants,  if  he 
shall  desire  to  do  so." 

If  Pilcher  is  to  be  regarded  as  a  plaintiff,  and  all  the 
other  parties  as  defendants,  within  the  purview  of  this 
act,  the  appellants  were  not  entitled  to  a  removal  of 
the  cause  for  two  reasons:  1.  The  controversy,  so  far 
as  it  concerns  the  appellants,  could  not  be  finally  de- 
termined in  the  Federal  court  without  the  presence  of 
the  other  defendants  as  parties  in  the  cause.  In  fisict, 
there  is  no  real  controversy  between  Pilcher  (the  plain- 
tiff) and  the  appellants.  The  only  controversy  is  be- 
tween the  appellants  and  the  other  defendants.  Each 
party  is  asserting  his  own  claim,  and  each  contesting 
the  claim  of  the  other,  and  in  such  a  controversy  the 
claim  of  neither  can  be  finally  adjudicated  in  the  suit 
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without  the  presence  of  the  other  as  a  party  in  the     '^ 
-cause.     Moreover,  if  the  suit  should  be  removed  as  to    Term. 

the  appellants,  and  the  Federal  court  should  render  a 

final  decree  in  their  favor,  the  chancery  court  of  Rich-     ^^ 
mond  might  at  the  same  time  proceed  with  the  cause      j^- 
^8  to  the  remaining  defendants,  and  render  a  final     &ais. 
decree  in  their  favor;  and  thus  we  should  have  the 
anomaly  of  a  final  decree  in  the  same  suit  in  favor  of 
«ach  of  the  opposing  claimants  to  the  same  estate. 
2.  The  act  confers  the  right  of  removal  on  the  non- 
resident defendants  only,  and  all  who  are  non-resident 
must  unite  in  the  petition  for  removal.     Some  of  the 
non-residents  in  this  case  did  not  unite  in  the  petition. 

If,  on  the  other  hand,  Pilcher  is  not  to  be  considered 
as  a  plaintiff*,  within  the  meaning  of  the  act,  and  the 
controversy  between  the  defendants  is  to  be  regarded 
as  a  suit  between  them,  then  as  defendants  only  can 
have  a  cause  removed  under  this  act,  we  must  regard 
the  appellants  as  defendants,  and  the  other  parties  as 
plaintiffs.  If  so  regarded,  then  plainly  there  would 
be  no  right  of  removal,  because  the  appellants  would 
be  the  only  defendants,  whereas  the  act  provides  for 
removal  in  suits  where  some  of  the  defendants  are 
residents  of  the  state  in  which  the  suit  is  brought,  and 
others  are  non-residents. 

It  appears  clear  to  us,  therefore,  that  in  no  aspect  of 
the  case,  were  the  appellants  entitled  either  under  the 
act  of  1866  or  under  the  act  of  1867,  to  a  removal  of 
the  cause  into  the  circuit  court  of  the  United  States, 
and  that  the  prayer  of  their  petition  was  properly 
denied. 

We  proceed  to  consider  the  several  objections  pre- 
sented by  the  bills  of  exceptions  taken  to  the  rulings 
of  the  court  on  the  trial  of  the  issue. 

The  court,  notwithstanding  objection  made  by  the 
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Jl^77-     plaintiflfl,  permitted  the  defendants  to  read  in  evidence 
Term,    to  the  jury  the  deposition  of  Joseph  Mayo,  who  was 

dead  at  the  time  of  the  trial.    The  witness  in  his  dep- 

^^^    osition  detailed  a  conversation  which  was  had  between 
^./!       himself  and  one  of  the  defendants  Lee  George,  in  the 

Pilcher  ®   ' 

&ais.  presence  of  Constant  C.  Willamin,  (another  of  the 
defendants),  soon  after  the  death  of  William  O.  George, 
in  which  conversation  Lee  George  was  represented  aa 
having  made  important  admissions,  touching  the  dis- 
puted marriage,  which  was  the  only  question  to  be 
determined  by  the  jury  on  the  trial  of  the  issue. 
Those  two  defendants  were  strangers  to  the  witness^ 
and  on  cross-examination,  describing  them,  he  said^ 
"  They  were  not  black  negroes.  I  think  the  brother- 
in-law  had  the  lightest  skin  of  the  two.  I  think  they 
were  not  bright  mulattoes,  but  dark  mulattoes."  It 
was  proved  by  other  witnesses,  that  the  brother-in-law 
spoken  of  (Willamin)  was  a  white  man,  and  that  Lee 
George  was  so  bright  that  he  could  hardly  be  distin- 
guished from  a  white  man.  It  was  further  proved 
that  about  the  time  at  which  Mayo  says  he  had  the  in- 
terview with  the  two  men,  Lee  George  and  Willamin 
were  both  in  Richmond  inquiring  for  Mayo.  The 
reading  of  the  deposition  as  evidence  was  objected  to 
because  the  witness  did  not  sufficiently  identify  the 
parties  whose  admissions  were  sought  to  be  proved  by 
him.  We  think  the  deposition  was  properly  admitted. 
The  evidence  of  identity  was  prima  fade  sufficient  to 
authorize  the  deposition  to  go  to  the  jury.  1  Green- 
leaf  on  Ev.  §  575  and  notes,  and  cases  cited  by  counsel 
for  appellees,  Reynolds  v.  StaineSy  ^c,  2  Carr  and  Kir- 
wan  745,61  Eng.  C.  L.  744;  Hamberv.  Roberts^!  Man. 
G.  and  S.  861,  62  Eng.  C.  L.;  GoUier  v.  Nokes^  ^.,  2 
Oarr  and  Kirwan,  1012,  62  Eng.  C.  L.  1011. 
As  it  is  more  convenient  we  will  dispose  of  the 
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<iae8tioD  raised  by  the  third  bill  of  exceptions  taken    ^^^ 
by  the  appellants  before  noticing  the  second.  Tenn. 

The  question  will   be  more    fully  presented  and • 

better  understood  by  copying  the  bill   which  is  in     ^^ 
these  words :  ^7- 

Pilcher 
&als. 

Be  it  remembered,  upon  the  trial  of  this  cause,  after 
plaintiffs  and  defendants  had  closed  their  evidence, 
and  C.  White,  Esq.,  (one  of  the  counsel  for  the  plain- 
tifis)  was  proceeding  to  address  the  jury,  and  was  ar- 
guing that  by  a  proper  construction  of  Byrd  George's 
will,  his  son  (W.  O.  George)  could  not  have  disposed 
of  the  property  by  his  will,  being  unmarried,  here  the 
counsel  for  the  defence  asked  leave  to  introduce  in 
evidence  three  deeds,  viz :  W.  O.  George  to  W.  P. 
Goodman,  dated  December  15th,  1862;  the  same  to 
A.  P.  Rowe,  dated  June  6th,  1868;  and  the  same  to 
Henry  White,  dated  June  13th,  1862.  The  plaintiffs 
objected,  but  the  court  admitted  the  deeds  after  said 
White  and  Holladay  had  spoken  (the  deeds  were  made 
a  part  of  the  record),  with  the  declaration  that  the  said 
oounsel  who  had  spoken  might,  if  they  thought  pro- 
per, comment  on  the  said  deeds,  inasmuch  also  as  the 
purpose  for  which  the  will  of  Byrd  George  was  intro- 
duced was  not  disclosed  until  the  argument  began ;  to 
which  opinion  of  the  court  the  plaintiffs  excepted,  and 
prayed  that  this  their  bill  of  exceptions  may  be  signed, 
sealed  and  enrolled.     Which  is  accordingly  done. 

The  deeds  referred  to  in  the  bill  of  exceptions  purport 
to  convey  in  fee  to  the  grantees  lands  devised  by  the 
will  of  Byrd  George  to  his  son  Wm.  O.  George,  and 
idthough  the  object  for  which  they  were  offered  as 
evidence  does  not  distinctly  appear  by  the  bill,  yet  it 
sufficiently  appears  that  they  tended  to  show  that  the 
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1877.     constructioQ  put  upon  the  will  by  the  plaintiffi'  coun- 
Tcnn.     sel  WRS  not  the  construction  given  to  it  by  William  O. 

" George;  and  the  deeds  were  therefore  competent  evi- 

&ab.^    dence  to  rebut  the  inference  drawn  by  the  counsel 
^/-       from  their  construction  of  the  will.    It  would  seem 

Pilcher 

&  ais.  that  the  objection  was  rather  to  the  time  of  the  intro- 
duction of  the  evidence  than  to  its  competency.  On 
trials  before  a  jury,  when  the  evidence  has  been  closed 
on  both  sides  and  the  argument  of  the  cause  has  com- 
menced, as  a  general  rule,  no  further  evidence  should 
be  received  from  either  party;  but  the  judge  presid- 
ing at  the  trial,  in  the  exercise  of  a  sound  discretion, 
may  relax  the  rule  under  peculiar  circumstances,  and 
receive  additional  evidence,  if  the  nature  of  the  case 
and  the  ends  of  justice  require  it.  But  if  the  intro- 
duction of  such  additional  evidence  takes  the  adverse 
party  by  surprise,  he  should  be  allowed  time  and  op- 
portunity, if  desired,  to  meet  it  with  further  evidence 
on  his  side.  CommonweaUh  v.  BickeisoTij  6  Mete.  (Mass.) 
428-9;  Taylor  ^c.  v.  Shemwell,  4  B.  Monr.  R.  575;  Fleck 
^.  V.  HoUenkempj  13  B.  Monr.  R.  219;  Larman  v.  Hu- 
ey*s  heirs  J  Id.  486;  McDowell's  ex' or  v.  Orawfordy  11 
Qratt.  377,  408-9. 

It  does  not  appear  that  the  introduction  of  the 
deeds  in  this  case  took  the  plaintifis  in  the  issue  by 
surprise,  or  that  their  rights  were  at  all  prejudiced 
thereby.  They  did  not  claim  that  the  admission  of 
the  deeds  rendered  any  further  evidence  on  their  part 
necessary,  or  that  they  had  any  such  to  offer,  nor  did 
they  ask  for  any  delay,  or  postponement  of  the  argu- 
ment, or  of  the  trial,  on  account  of  the  introduction 
of  the  deeds. 

We  think  the  court  committed  no  error  in  permit- 
ting the  deeds  to  go  in  evidence  to  the  jury. 

In  the  course  of  the  trial,  after  the  plaintiffi  in  issue 
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had  read  to  the  jury  the  depositions  of  Charles  Mink    ^^^7^ 
and  others,  and,  amongst  other  exhibits  accompanying    Tenn. 
the  depositions,  the  certificate  of  marriage  of  William 
O.  George  and  Caroline  Jackson,  and  there  rested     ^^^^ 
their  case,  and  the  defendants  had  introduced  sundry    p^^^^^^ 
witnesses  who  testified  in  their  behalf,  and  the  plain-    &  ais. 
tiflfe  had  closed  with  their  rebutting  evidence,  they 
(the  plaintiflTs)  oflfered  to  read  to  the  jury  the  deposi- 
tions of  eighteen  witnesses,  to  prove  that  the  said 
Charles  Mink  (whose  deposition  had  been  read  by  the 
plaintiflTs  in  evidence  to  the  jury)  "was  a  man  of  good 
character  for  truth   and  veracity,  and  a  man  of  the 
strictest  integrity."     To  the  introduction  of  these  de- 
positions as  to  the  character  of  Mink,  the  defendants 
objected,  the  objection  was  sustained,  the  depositions 
were  excluded ;  and  the  plaintiflfe  excepted.     Were  the 
depositions  properly  excluded,  is  the  question  for  us  to 
determine,  and  the  one  mostly  argued  at  the  bar. 

A  witness  may  be  impeached  in  many  ways.  "  The 
credit  of  a  witness  may  be  impeached,"  says  Mr. 
Starkie,  "either  by  cross-examination,  subject  to  the 
rules  already  mentioned,  or  by  general  evidence  aflect- 
ing  his  credit,  or  by  evidence  that  he  has  before  done 
or  said  that  which  is  inconsistent  with  his  evidence  on 
the  trial;  or  lastly,  by  contrary  evidence  as  to  the 
facts  themselves."  8  Starkie  on  Ev.  (Metcalf  s  ed.), 
side  page  1753.  See  also  1  Greenleafs  Ev.,  §§  461, 
462;  Phillips'  Ev.,  pp.  291,  293. 

When  a  witness  is  thus  impeached,  the  party  calling 
him  has  the  right  to  sustain  him,  and  for  that  purpose 
it  would  seem  but  just  and  reasonable  that  he  should 
be  allowed  to  introduce  evidence  of  the  general  repu- 
tation of  the  witness  for  truth. 

All  the  authorities  concur,  that  such  corroborating 
evidence  is  admissible  where  the  character  of  the  wit- 
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1877-     D688  is  attacked  by  direct  evidence;  bat  there  is  mach 

March  "^  ' 

Term,    conflict  among  them  as  to  its  admissibility  where  the 

attack  is  made  in  any  other  mode.    The  rale  is  laid 

^^^  down  by  the  elementary  writers  in  general  terms  thus: 
Piidi  ^  party  cannot  bring  evidence  to  confirm  the  charac- 
&  ais.  ter  of  a  witness  before  the  credit  of  that  witness  has 
been  impeached,  either  apon  cross-examination  or  by 
the  testimony  of  other  witnesses;  but  if  the  character 
of  a  witness  has  been  impeached,  although  upon  cross- 
examination  only,  evidence  on  the  other  side  may  be 
given  to  support  the  character  of  the  witness  by  gene- 
ral evidence  of  good  conduct.  1  Starkie  Ev.,  Metcalf's 
edi.,  side  page  148.  If  the  character  of  any  witness  for 
credibility  be  impeached,  either  by  direct  evidence  or 
upon  cross-examination,  his  testimony  may  be  sup- 
ported by  general  evidence  that  his  character  is  such 
that  he  is  worthy  of  credit.     Roscoe  Crim.  Ev.,  95. 

In  answer  to  the  evidence  of  contradictory  state- 
ments, and  for  the  purpose  of  corroborating  the  testi- 
mony of  the  witness  whose  veracity  has  been  thus  im- 
peached, it  seems  reasonable  to  be  allowed  to  show 
that  he  is  a  man  of  the.  strictest  integrity  and  of  scru- 
pulous regard  to  truth.     1  Phillips  on  Ev.,  306,  807. 

See  1  Greenleaf 's  Ev.,  §  469  and  notes  (Redfield's 
edition). 

Many  of  the  decisions  in  the  American  states  hold, 
that  the  evidence  is  admissible  only  when  the  general 
character  of  the  witness,  or  his  character  for  truth,  is 
assailed  by  direct  evidence  as  to  such  character,  or  by 
proof  on  cross-examination  of  extrinsic  facts  going  to 
general  character;  and  that  it  cannot  be  received  to 
sustain  a  witness  on  account  of  inconsistencies  in  his 
own  statements  on  cross-examination,  or  on  account  of 
statements  proved  to  have  been  made  by  him  out 
of  court   contradictory  of  statements   made  by  him 
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in  court,  or  on  account  of  proof  by  other  wit- 
nesses of  material  facts  irreconcilable  with  the  facts 
proved  by  the  witness,  although  such  proof  may 
impnte  fraud  or  falsehood  to  the  witness.  People 
V.  HuUe,  3  Hill's  R.  809;  People  v.  Gay,  3  Sel- 
den's  R.  878;  Russell  v.  Coffin,  8  Pick.  R.  148;  Rog- 
ers V.  Moore^  10  Conn.  R.  18;  Brown  v.  Mooers,  6 
<5ray's  R.  451;  Heywood  v.  Reed,  4  Gray's  R.  674;  AU 
wood  ^c,  V.  Dearborn,  1  Allen's  R.  483;  Boardman  v. 
Woodman,  47  New  H.  120;  9  Watt's  Penn.  124;  Weriz 
V.  May,  21  Penn.  St.  R.  274. 

Other  state  authorities,  however,  lay  down  a  much 
more  liberal  rule.  In  the  case  of  Paine  ond  others  v. 
TUden  and  others,  20  Verm.  R.  654,  Judge  Redjield  says: 
^'It  is  i^ow  well  settled,  that  whenever  the  character  of 
a  witness  for  truth  is  attacked  in  any  way,  it  is  compe- 
tent for  the  party  calling  him  to  give  general  evidence 
in  support  of  the  good  character  of  the  witness.  And 
we  do  not  think  it  important  whether  the  character  of 
the  witness  is  attacked  by  showing  that  he  has  given 
contradictory  accounts  of  the  matter  out  of  court,  and 
different  from  that  sworn  to,  or  by  cross-examination, 
or  by  general  evidence  of  want  of  character  for  truth." 
^tate  V.  Rowe,  12  Verm.  R.  98;  Sweet  v.  Sherman,  21 
Verm.  R.  24,  accord. 

In  Tennessee,  in  a  case  in  which  a  witness  had  been 
subjected  to  a  severe  cross-examination,  with  a  view  to 
impair  his  credit,  and  general  evidence  of  character 
had  been  offered  to  sustain  him,  which  was  objected 
to.  Green,  J.,  in  delivering  the  opinion  of  the  supreme 
court,  said:  "The  record  shows  that  Hamilton  was 
subjected  to  a  searching  cross-examination  by  defen- 
dants' counsel,  in  which  many  questions  were  asked  as 
to  the  situation  of  the  building,  his  motives  for  being 

in  the  place  where  he  witnessed  the  facts,  to  which  he 
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M^rch  d®P^^®^»  *^*>  ^"  g^^^g  stroDgly  to  evince  that  no  credit 
Term,  was  given  to  bis  statements,  and  tending  to  make  that 
impression  on  the  jnry.  A  witness  may  be  impeached 
&ai?  by  proving  that  he  is  not  worthy  of  credit,  or  that  the 
Piicher  ^^^*®  *^  which  he  deposes  are  not  true,  or  by  cross- 
&  ah.  examination,  in  which  he  may  be  involved  in  inconsis- 
tencies. 3  Starkie  1763,  7,  8.  In  this  case,  the  cross- 
examination  was  of  a  character  from  which  the  coun- 
sel manifestly  intended  to  argue  that  the  witness  had 
sworn  falsely."  Richmond  v.  Richmond^  10  Terg.  R. 
343. 

In  a  case  in  Alabama,  where  evidence  was  adduced 
to  contradict  a  witness  on  an  immaterial  point,  the  party 
who  called  him  was  allowed  to  introduce  witnesses  to 
sustain  his  general  character,  although  the  opposite 
party  disclaimed  any  intention  of  discrediting  him.. 
Newton  v.  Jackson^  23  Alab.  R.  335. 

And  in  North  Carolina,  in  a  case  decided  in  1869  by 
the  supreme  court  of  that  state,  it  was  held  competent 
to  sustain  a  witness  by  evidence  of  character^  where  it 
was  sought  to  impeach  him  by  the  very  question  put 
to  him.     State  v.  Cherry,  63  North  Car.  R.  493. 

The  most  recent  case  coming  under  our  notice,  in 
which  this  question  was  considered,  is  one  decided  by 
the  court  of  appeals  of  Maryland  at  the  April  term 
1873. 

Judge  Robinson,  delivering  the  opinion  of  the  court, 
said :  *^  Mere  contradiction  among  witnesses  furnishes 
no  ground,  as  a  general  rule,  for  admitting  general 
evidence  as  to  their  character;  though  if  fraud  or 
other  improper  conduct  be  imputed  to  any  of  them, 
such  evidence  will  be  received.  Annesley  v.  Arglosia, 
17  How.  St.  Trials,  1348.  The  credit  of  a  witness, 
however,  may  be  impeached  by  evidence  assailing  his 
character  for  veracity;  or  by  proof  of  contradictory 
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statements  in  regard  to  the  material  facts;  or  by  dis-  ^^^77^ 
proving  by  other  witnesses  material  facts  stated  by  Term. 
him  in  his  direct  or  cross-examination.    Here  the  pur-  ~" 

pose  of  the  state  was  to  discredit  the  witness  Harrison,    ^  ^i^ 
by  disproving  material  facts  testified  to  by  him,  and     J- 
it  was  competent,  therefore,  for  the  prisoner  to  sustain     &  ais. 
the  witness  by  proof  of  his  general  character  for 
veracity."    Davis  v.  State,  88  Mar.  R  16. 

We  are  not  aware  that  the  precise  question  passed 
upon  by  these  decisions,  has  ever  come  before  this 
court  for  determination  until  now,  and  in  the  conflict 
of  authorities  in  other  states,  we  are  called  upon  to 
declare  the  true  rule  in  Virginia;  and  we  are  of  opin- 
ion, that  whenever  the  character  of  a  witness  for  truth 
is  attacked  either  by  direct  evidence  of  want  of  truth, 
or  by  cross-examination,  or  by  proof  of  contradictory 
statements  in  regard  to  the  material  facts,  or  by  dis- 
proving by  other  witnesses  material  facts  stated  by 
him  in  his  examination;  or,  in  general,  whenever  his 
character  for  truth  is  impeached  in  any  way  known  to 
the  law,  the  party  calling  him  may  sustain  him  by 
evidence  of  his  general  reputation  for  truth.  The 
rule  as  we  declare  it,  has,  we  believe,  been  generally 
regarded  as  the  true  rule  by  the  bench  and  the  bar  in 
this  state,  and  has  been  generally  followed  in  the 
practice. 

We  proceed  to  inquire  whether  under  this  rule  the 
character  of  the  witness  Charles  Mink  was  impeached 
in  any  way  in  the  proceedings  in  the  court  below,  so 
as  to  make  it  proper  to  let  in  the  evidence  of  good 
character  which  was  offered  to  sustain  him  and  which 
was  excluded.  No  direct  evidence  of  character  was 
given  with  a  view  to  impeach  him,  nor  were  any  con- 
contradictory  statements  made  by  him  proved.  If  he 
was  impeached  at  all,  it  was  in  some  other  way. 
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Mar^        ^^^  ^^^^  question  presented  by  the  issue  and  to  be 
Term,     determined  by  the  jury,  was,  whether  or  not  a  mar- 

riage  between  William  0.  George  and  Caroline  Jack- 

&aS*^  8^°  ^^^  .been  duly  Solemnized  in  the  city  of  Philadel- 
Piicher  P^^*  ^^  ^^^  ^^®^  ^^^  of  April  1869.  The  main  witness 
&  ais.  relied  on  by  the  plaintiffs  in  the  issue  to  prove  the 
marriage,  was  Charles  Mink,  an  alderman  of  said  city. 
In  his  examination  in  chief,  he  testifies  that  as  aiders 
man  he  solemnized  the  marriage  between  William  O. 
George  and  Caroline  Jackson,  in  the  city  of  Philadel- 
phia, on  the  21st  day  of  April  1869,  and  on  the  same 
day  and  after  the  marriage,  he  made  out  a  certificate 
of  the  marriage,  signed  it  in  his  official  character, 
caused  it  to  be  attested  by  a  witness,  John  Garrigan, 
or  Gogran,  and  delivered  it  to  the  said  Caroline,  and 
the  certificate,  which  is  a  part  of  the  record,  being 
produced,  he  identified  it  as  the  one  made  out  and 
signed  by  him  on  the  21st  day  of  April  1869;  and 
that  he  afterwards  made  return  of  the  marriage  to  the 
proper  office  in  the  city  of  Philadelphia.  It  was 
proved  by  other  witnesses,  and  not  doubted,  that  ac- 
cording to  the  laws  of  Pennsylvania,  aldermen  are 
vested  with  the  power  to  solemnize  marriages  in  that 
state.  Now  if  this  testimony  of  alderman  Mink  is 
true,  the  marriage  was  fully  proved,  and  hence  all  the 
evidence  adduced  by  the  defendants  was  to  prove  that 
it  was  not  true. 

The  witness  was  subjected  to  the  most  searching 
cross-examination,  and  no  man  can  read  it  without 
being  satisfied  that  the  main  object  and  purpose  of  it 
was  to  impeach  the  credibility  of  the  witness.  This 
design  is  patent  from  the  character  and  form  of  the 
questions  put  to  him,  and  from  the  whole  course  of 
the  examination.  He  was  particularly  interrogated  as 
to  the  time  and  place  of  the  marriage,  the  number. 
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Dames  and  description  of  the  persons  present  at  the  ^^77. 

ceremony.    He  was  asked  if  he  kept  any  record  in  a  Tenn. 
book  of  the  marriages  celebrated  by  him,  and  if  so,  to 


produce  the  book.    The  witness  having  replied  that    ^^^ 
he  had  kept  such  a  book,  but  when  he  went  out  of   ^.Z* 

^  Pilcher 

office  he  gave  all  his  records  to  bis  constable  to  be  sold  &  ais. 
for  old  paper,  and  therefore  he  could  not  produce  the 
book;  he  was  then  asked  who  that  constable  was,  and 
if  he  did  not  know  before  he  went  out  of  office  that 
there  was  some  dispute  about  the  marriage  ?  The  wit- 
ness answered  that  he  did  know  it.  He  was  then 
asked  why  he  did  not  preserve  the  marriage  book.  He 
was  further  interrogated  as  to  the  number  of  marriages 
recorded  in  that  book,  the  names  of  the  parties  mar- 
ried, and  the  times  at  which  the  entries  were  made, 
how  many  before  and  how  many  after  the  entry  of  the 
marriage  of  William  0.  George  and  Caroline  Jackson? 
The  witness  having  testified  that  besicles  Gogran  there 
was  a  colored  man  present  at  the  marriage;  he  waa 
asked  why  he  did  not  make  this  colored  man  a  witness 
to  the  ceremony  as  well  as  Gogran  or  Garrogan,  and 
whether  he  had  ever  on  any  previous  marriage  occa- 
sion put  the  name  of  a  witness  of  the  ceremony  on  his 
book?  Many  other  questions  of  like  character  were 
propounded  on  the  cross-examination,  and  in  the 
course  of  it,  in  the  questions  propounded,  the  marriage 
is  spoken  of  as  the  '^  alleged  marriage,"  the  parties 
married  as  the  "alleged  parties,"  and  the  entry  by  the 
witness  as  the  book  kept  by  him  of  the  marriage  aa 
the  "alleged  record,"  &c.  But  we  have  said  enough 
to  show  that  the  intent  and  object  of  the  cross-exami- 
nation was  to  discredit  the  witness  before  the  tribunal 
in  which  the  deposition  was  to  be  read. 

It  was  further  attempted  to  discredit  him  by  show- 
ing by  another  witness,  George  E.  Chambers,  that  the 
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,'/77'     statement  made  by  him.  Mink,  about  the  refusal  of  the 

March  '^  '  ' 

Term,    registration  officer  to   receive  returns    of  marriages 
made  by  him  was  not  true. 

^^^       In  fact  all  the  evidence  offered  by  the  defendants  to 
^-       disprove  the  marriage,  to  which  Mink  testified,  went  to 

&  ais.  discredit  him.  Such  of  necessity  was  the  effect  of  the 
evidence  offered  to  show  the  declarations  of  William 
O.  George,  after  the  date  of  the  alleged  marriage,  that 
he  had  never  been  married,  and  evidence  of  the  like 
character. 

We  are  clearly  of  opinion  that  the  corroborating 
evidence  offered  by  the  plaintiflfe,  and  which  was  ex- 
cluded, should  have  been  received.  The  defendants 
denied  from  the  beginning,  that  any  marriage  between 
William  O.  George  and  Caroline  Jackson  had  ever 
taken  place,  and  this  denial  of  necessity  involved  the 
character  of  Mink,  by  whom  the  marriage  was  at- 
tempted to  be  proved.  Indeed,  after  his  deposition 
had  been  taken  and  filed,  the  defendants  in  their 
answer  to  the  bill,  after  speaking  of  the  marriage,  and 
the  certificate  of  it,  use  this  language:  "And  upon 
investigation  these  defendants  have  discovered  that  the 
said  certificate  of  marriage  was  a  base  fabrication^  con- 
cocted after  the  death  of  the  said  William  O.  George, 
and  the  discovery  that  he  had  died  intestate,  and  the 
result  of  a  conspiracy  on  the  part  of  the  said  Caroline 
«nd  her  children  and  Willamin,  in  which  they  procured 
the  help  of  the  said  alderman^  one  Mink  of  Philadelphia, 
to  cheat  these  defendants  and  Ella  Ferguson,  the  heirs 
of  the  said  William  O.  George,  of  his  estate,  and  pos- 
sess themselves  of  it."  Such  was  the  charge  in  the 
Answer,  which,  although  not  read  in  evidence  to  the 
jury,  was  substantially  repeated  by  the  counsel  for  the 
defendants  in  the  opening  statement  of  the  case  to  the 
jury;  for  it  appears  by  the  certificate  of  the  chancellor^ 


Digiti 


ized  by  Google 


OOURT   OP  APPEALS   OP  VIRGINIA.  319 

presiding  at  the  trial,  that  "  in  the  opening  statement    ^^^7^ 
of  the  case  to  the  jury  the  defendants'  counsel  assailed     Term. 

the  certificate  of  marriage  of  William  O.  George  to 

Oaroline  Jackson    by  alderman   Mink  as  false  and    ^^^ 
Jraudulentj  and  repeated  it  throughout.  Piicher 

The  attempted  disproof  of  the  marriage  and  of  the  &  ais. 
certificate  given  by  Mink  was  a  charge  upon  the  re- 
cord and  before  the  jury  that  Mink  was  guilty  of 
fraud,  conspiracy,  forgery  and  perjury;  and  if  the 
party  calling  a  witness  who  is  thus  attempted  to  be 
impeached  cannot  sustain  him  by  evidence  of  good 
character  for  truth,  we  cannot  conceive  of  a  case 
where  such  evidence  would  be  admissible.  The  cer- 
tificate of  the  chancellor,  that  ^Hhere  was  no  evidence 
impeaching  the  character  of  the  witness,  alderman 
Oharles  Mink,"  must  be  understood  as  referring  only 
to  direct  evidence  as  to  character. 

It  is  needless  to  say  much  as  to  the  refusal  of  the 
ehancellor  to  set  aside  the  verdict  of  the  jury  and 
order  a  new  trial  of  the  issue.  He  did  not  certify  the 
Jdcts^  because  the  evidence  was  conflicting;  and  there 
is  no  certificate  of  the  evidence.  Some  of  the  evi- 
dence given  is  shown  by  the  bills  of  exceptions  in  the 
<)ase,  from  which  it  also  appears  that  other  evidence 
was  given;  but  what  that  evidence  was  does  not  ap- 
pear. If  there  had  been  no  error  in  rejecting  the  cor- 
roborating evidence  ofiered  by  the  plaintifis,  in  the 
absence  of  any  certificate  either  of  the  evidence  or  of 
the  facts  proved  by  it,  there  would  have  been  no  error 
in  the  chancellor's  decree.  But  for  the  error  commit- 
ted in  excluding  the  corroborating  evidence  aforesaid 
the  decree  must  be  reversed  and  annulled,  and  a  new 
trial  of  the  issue  directed. 

The  decree  was  as  follows: 
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1877.        This  day  came  again  the  parties  by  their  counsel; 
Tenn.    and  the  court,  having  maturely  considered  the  tran- 


■ script  of  the  record  of  the  decree  aforesaid  and  the 

&  aifr  arguments  of  counsel,  is  of  opinion,  for  reasons  stated 
PUcher  ^^  writing  and  filed  with  the  record,  that  on  the  trial 
&  als.  by  the  jury  of  the  issue  ordered  by  the  said  chancery 
court  of  the  city  of  Kichmond  on  the  11th  day  of  No- 
vember, 1873,  the  said  court  erred  in  excluding  as  evi- 
dence from  the  jury  the  deposition  of  Joseph  Clitter- 
mary  and  others,  offered  by  the  plaintiffs  in  the  issue 
to  sustain  the  character  of  the  witness  Charles  Mink^ 
whose  deposition  had  been  read  by  said  plaintiffs  in 
evidence  to  the  jury;  and  that  the  whole  of  the  decree 
aforesaid  based  upon  the  verdict  of  the  jury  rendered 
on  said  trial,  except  such  part  thereof  as  relates  to  the 
appointment  of  the  receiver  therein  mentioned  and 
the  directions  given  to  such  receiver,  is  erroneous.  It 
is  therefore  adjudged,  ordered  and  decreed,  that  the 
said  decree,  so  far  as  it  is  hereinbefore  declared  to  be 
erroneous,  be  reversed  and  annulled,  and  t^at  the 
same  be  affirmed  in  all  other  respects;  and  that  the 
appellees  (except  John  M.  Pilcher)  pay  to  the  appel- 
lants their  costs  by  them  expended  in  the  prosecution 
of  their  said  appeal  here.  And  this  court  proceeding  to 
pronounce  such  decree  as  the  said  chancery  court  ought 
to  have  pronounced,  it  is  further  adjudged,  ordered 
and  decreed,  that  the  verdict  of  the  jury  rendered  on 
the  trial  of  the  issue  aforesaid  be  set  aside,  and  that 
the  parties  in  said  issue  proceed  again  to  the  trial 
thereof  at  the  bar  of  said  court,  and  upon  said  trial 
that  the  said  court  proceed  in  conformity  with  the 
opinion  hereinbefore  expressed.  Which  is  ordered  to 
be  certified  to  the  clerk  of  the  said  chancery  court  of 
the  city  of  Richmond. 
Degree  bevebsed. 
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City  op  Pbtbrsburg  v.  Applbgarth's  adm^r. 

April  5. 

According  to  the  principles  of  the  common  law,  the  owner  of  a  wharf      1877. 
who  receives  or  is  entitled  to  receive  wharfage  for  vessels  moored  to     March 
said  wharf,  is  bound  to  use  at  least  ordinary  care  and  diligence  in       ^®"^* 
keeping  the  water  adjacent  to  such  wharf  in  which  vessels  lie  while 
moored  thereto,  free  from  obstructions,  and  is  liable  for  any  damage 
done  to  any  such  vessel  by  reason  of  the  neglect  of  such  duty;  and 
the  same  principles  apply,  whether  such  owner  be  an  individual,  or  a 
corporation,  whether  such  corporation  be  private  or  municipal. 

The  city  of  Petersburg  owns  a  wharf  in  the  Appomattox  river,  for 
the  use  of  which  the  city  is  authorized  to  charge  and  does  charge 
wharfage.  In  October  1872  the  vessel  of  A  not  being  able  to  get  to 
the  wharf  at  which  she  was  to  deliver  her  load  on  account  of  an  ob- 
struction in  the  stream  by  another  vessel,  drew  up  to  the  city  wharf 
and  moored  to  it,  and  whilst  waiting  there  she  sunk  on  the  next  low 
water,  from  a  pile  going  through  her  bottom.  This  pile  was  oak, 
being  about  two  feet  from  the  wharf,  in  the  stream  where  a  vessel  at 
the  wharf  would  probably  lie,  and  was  not  visible  at  low  water, 
though  it  was  some  two  feet  or  more  above  the  bed  of  the  river,  and 
was  firmly  fixed  there — Held  : 

1.  The  allowing  such  an  obstruction  in  the  place  where  it  was,  was 

n^ligence;  and  the  city  of  Petersburg  being  the  owner  of 
the  wharf,  is  liable  for  the  damages  occasioned  by  it. 

2.  The  fact  that  the  city  had  appointed  a  port  warden  whose  duty 

it  was  to  attend  to  the  removal  of  obstructions  in  the  stream, 
and  to  attend  to  the  duties  of  the  city  in  regard  to  the  city 
wharf,  does  not  exempt  the  city  from  liability  for  the  damages. 
The  port  warden  in  this  matter  is  but  the  agent  of  the  city, 
and  the  principal  is  always  bound  for  the  acts  and  neglects  of 
his  agent.  The  same  rule  which  applies  to  a  private  principal, 
applies  to  a  corporation,  whether  ordinary  or  municipal,  and 
a  fortiori  to  a  corporation  which  can  only  act  by  an  agent. 

Vol.  xxvm — 41 
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3.  The  fact  that  it  has  been  made  by  statute  the  duty  of  the  Lower 
Appomattox  company  to  dredge  and  remove  obstructions  from 
the  river  at  and  below  Petersburg,  cannot  relieve  the  city  from 
her  liability.  The  city  is  in  fact  the  company  owning  all  the 
stock  and  appointing  the  officers  of  the  company.  But  even 
if  it  was  an  independent  organization,  its  obligation  to  per- 
form a  duty  which  the  city  is  also  bound  to  perform  on  com- 

mon law  principles,  would  not  relieve  the  city  from  its  common 
law  liability  for  the  non-performance  of  such  a  duty. 

4.  Nor  can  it  make  any  difference  that  the  United  States  have 

made  appropriations  to  the  improvement  of  the  navigation  of 
the  river,  and  have  occasionally  dredged  it.  This  does  not 
relieve  the  city  from  its  common  law  liability  in  regard  to  the 
city  wharf. 

5.  Nor  does  it  make  any  difference,  that  in  this  case  no  wharfage 

was  actually  received  by  the  city,  and  that  it  does  not  usually 
charge  wharfage  in  cases  where  the  vessel  mooring  at  her 
wharf  is  not  to  be  unloaded  there.  It  is  sufficient  that  the 
city  was  entitled  to  charge  wharfage. 

This  is  a  supersedeas  to  a  jadgment  of  the  circuit 
court  of  the  city  of  Petersburg,  rendered  on  the  4th 
day  of  June  1878,  in  an  action  of  trespass  on  the  case 
brought  by  William  Applegarth  against  the  city  of 
Petersburg. 

The  declaration  contained  four  counts.  The  first 
was  in  substance  as  follows:  that  before  and  at  the 
time  of  the  committing  of  the  grievances,  hereinafter 
mentioned,  the  defendant  was  the  owner,  and  was  pos- 
sessed of  a  certain  wharf  for  the  landing,  mooring, 
loading  and  unloading  of  vessels  on  the  banks  of  the 
Appomattox  river,  within  the  corporate  limits  of  the 
city  of  Petersburg,  and  known  as  the  city  wharf,  near 
to  which  said  wharf  there  was  then  a  certain  obstruc- 
tion, to  wit:  a  pile  before  then,  by  the  defendant  care- 
lessly and  negligently  placed,  and  then  being  at  and 
upon  the  bottom  of  said  river,  over  which  pile,  at  cer- 
tain states  of  the  tide  of  said  river,  the  vessel  of  the 
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plaintiff  hereinafter  mentioned  wonld  float,  but    at    JJ^7^ 
other  states  of  said  tide  said  vessel  would  not  float,  of    Term. 

^11  of  which  premises  said  defendant  had  notice  at  and  — ; 

before  the  time  aforesaid ;  that  at  the  time  of  the  com-  PetSinitg 
mitting  of  said  grievances,  and  while  the  defendant  so  ^' 
owned  and  possessed  the  wharf  aforesaid,  the  plaintiff  adm'r. 
owned  and  possessed  a  certain  vessel  called  the  North 
-Carolina,  of  great  value,  to  wit :  of  the  value  of  $5,000, 
then  being  lawfully,  by  sufferance  and  permission  of 
said  defendant,  at  and  along  side  said  wharf  for  reward 
to  said  defendant  in  that  behalf;  and  said  defendant 
had  the  management  and  control  of  said  wharf,  and 
the  mooring  and  stationing  of  vessels  at  and  near  the 
same,  whilst  such  vessels  were  at  such  wharf  for  the 
purpose  of  using  the  same,  and  said  defendant  had  the 
legal  right  to  charge  and  demand  of  the  said  plaintiff 
vrharfage  therefor;  yet  the  said  defendant,  at  the  place 
4tforesaid,  and  on  the  15th  day  of  October  1872,  un- 
skilfully, negligently  and  improperly  moored  and  sta- 
tioned said  vessel  of  said  plaintiff  in  that  part  of  said 
river  near  said  wharf  and  over  said  obstruction,  to  wit: 
over  said  pile,  and  unskilfully,  negligently  and  impro- 
perly detained  said  vessel  for  a  long  and  improper  time 
over  said  pile,  and  until  said  vessel  on  the  day  and 
year  aforesaid,  upon  the  natural  and  usual  fall  of  the 
tide  in  said  river,  came,  fell  and  lodged  upon,  and 
struck  against,  said  pile  at  the  bottom  of  said  river, 
and  there  remained  and  continued  upon,  and  striking 
against,  said  pile  for  a  long  time,  and  thereby  became, 
and  was  greatly  strained,  bulged,  broken,  pierced  and 
injured,  and  was  sunk;  in  consequence  and  by  reason 
of  which  injuries,  done  by  said  defendant,  said  plain- 
tiff necessarily  sustained  great  damage,  to  wit :  a  loss 
of  $1,262.48,  which  said  sum  he  avers  he  necessarily 
expended  in  raising  said  vessel  and  her  cargo,  and  in 
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1877.  repairing  said  vessel,  and  the  further  great  sum,  to- 
Term,    wit:  the  sum  of  $650,  special  damage  which  said  plain- 

tiff  necessarily  sustained  by  being  deprive^  of  the  use 

Petereburg  ^^^  enjoyment  of  said  vessel,  and  her  ordinary  gains 
^'  and  profits  to  said  plaintiff  during  the  time  that  she 
adm'r.    was  suuk,  being  raised  and  repaired. 

The  second,  third  and  fourth  counts  are  very  nearly 
to  the  same  effect  with  the  first,  and  it  is  unnecessary 
to  state  the  particulars  in  which  they  differ  from  each 
other. 

The  plaintiff  having  died  shortly  after  the  institu- 
tion of  the  action,  his  death  was  suggested,  and  the 
action  was  revived  in  the  name  of  his  administrator^ 
George  S.  Bernard. 

Thereafter  the  defendant  filed  a  demurrer  to  the 
third  and  fourth  counts  of  .the  declaration,  in  which 
demurrer  the  plaintiff  joined.  The  court  sustained 
the  demurrer  to  the  third  count,  and  overruled  the 
demurrer  to  the  fourth  count;  and  thereupon  the  de- 
fendant pleaded  not  guilty  to  each  count  of  the  declare 
ation,  except  the  third,  and  issue  was  joined  on  the 
said  plea.  The  issue  was  tried  by  a  jury,  which,  on 
the  8d  day  of  June  1873,  found  a  verdict  in  these 
words:  "We,  the  jury,  find  for  the  plaintiff,  and 
assess  his  damages  at  eighteen  hundred  and  eighty-five 
dollars  and  eighty-six  cents,  with  legal  interest  thereon 
from  December  16th,  1872,  till  paid."  Whereupon 
the  defendant  moved  the  court  to  set  aside  the  verdict 
and  grant  a  new  trial,  upon  the  ground  that  the  ver- 
dict was  contrary  to  the  law  and  the  evidence  in  the 
cause;  which  motion  was  overruled,  and  judgment 
was  thereupon  rendered  according  to  the  verdict. 

Two  bills  of  exceptions  were  taken  by  the  defen- 
dants to  certain  rulings  of  the  court  in  the  progress  of 
the  trial,  and  were  made  a  part  of  the  record.    One 
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related  to  the  instructions  which  were  given  or  refused    ^^^7- 
by  the  court  to  the  jury,  and  the  other  to  the  ruling  of    Term. 
the  court  in  regard  to  the  motion  to  set  aside  the  ver- 
diet  and  grant  a  new  trial.    In  the  former,  so  much  of  Pete^iMirg 
the  evidence  was  set  out  as  was  deemed  to  be  neces-  ^    J^j^,^ 
eary  or  proper  to  show  the  relevancy  of  the  instruc-    adm'r. 
tions.    In  the  latter,  is  contained  a  certificate  purport- 
ing to  be  of  all  the  facts  which  were  proved  on  the 
trial.     That  certificate  is  in  substance  as  follows: 

"The  court  certifies  that  after  the  jury  were  sworn  to 
try  the  issue  joined  in  this  cause,  the  following  facts 
were  proven  before  the  jury  on  the  part  of  the  plaintiff, 
viz:  That  the  vessel  of  the  plaintiff's  decedent,  Wra. 
Applegarth,  called  the  North  Carolina,  which  was  in 
thorough  order  and  repair,  and  of  the  value  of  $3,600 
or  $4,000,' arrived  at  Petersburg  about  two  o'clock  A. 
M.  of  15th  October  1872,  with  a  cargo  of  131  tons  of 
coal,  consigned  to  Marks  &  Friend,  of  that  city.  That 
she  was  not  able  to  get  to  their  wharf,  in  consequence 
of  the  river  being  blockaded  by  a  dredging  machine 
lying  alongside  the  steamer  Fanny  Lehr,  at  the  wharf 
rented  by  the  Powhatan  Steamboat  Company  from  the 
city,  and  made  fast  to  another  wharf  of  the  defendant, 
below,  known  as  the  city  wharf.  That  next  morning, 
15th  October  1872,  the  tide  being  low,  she  could  not 
get  up  to  Marks  &  Friend's  wharf;  and  while  waiting 
for  the  next  high  tide,  Marks  &  Friend  sold  the  coal 
to  B.  8.  Burch,  with  the  understanding  that  Burch  was 
to  send  a  tug  at  the  next  high  water  to  tow  her  down 
the  river;  but  Burch  failing  to  do  so,  and  the  captain 
of  the  vessel,  concluding  not  to  wait,  commenced, 
about  three  o'clock  P.  M.  of  15th  October  1872,  to 
haul  up  to  Marks  &  Friend's  wharf,  and  had  proceeded 
in  that  direction  about  twenty  feet,  perhaps  half  the 
length  of  the  whole  vessel,  which  is  eighty-six  feet 


Digiti 


ized  by  Google  _ 


326  COURT  OF  APPEALS    OP  VIRGINIA. 

1877.  long,  when  he  received  a  message  from  Borch  that  he 
Term,  would  tow  her  down  on  the  next  high  water,  which 
would  be  about  two  o'clock  A.  M.    That  the  vessel 


City  of 


Petereburg  ^^  immediately  made  fast  to  the  city  wharf,  where 
,    y-  ,^,  she  sunk  on  the  next  low  water,  about  nine  o'clock  P. 

Appleg'h's 

adm'r.  M.,  from  a  pile  going  through  her  bottom.  And  that 
on  discovering  that  she  was  leaking,  which  was  about 
twenty  minutes  to  nine  o'clock,  her  pumps  were 
started,  but  she  sunk  in  about  twenty  minutes.  That 
every  effort  was  made  by  the  captain  and  crew  to  save 
the  vessel  and  cargo  and  prevent  their  sinking,  and 
every  proper  effort  made  to  raise  the  vessel  and  cargo 
and  repair  the  injuries  done  to  the  vessel  by  the  sink- 
ing as  quickly  and  cheaply  as  the  same  could  be  done. 
That  the  actual  and  necessary  costs  of  raising  and  re- 
pairing the  vessel  was  $1,235.86,  and  the  actual  and 
proper  amount  of  demurrage  was  $650.  That  neither 
the  captain  nor  owner  of  the  vessel  paid  any  whar&ge, 
but  they  were  liable  to  pay  wharfage  under  the  city 
ordinance.  That  she  was  sunken  by  an  oak  pile 
through  her  bottom,  which  was  sawed  off  by  divers 
about  eighteen  inches  or  two  feet  from  the  bottom  of 
the  river,  and  the  divers  traced  the  pile,  by  feeling, 
about  eighteen  inches  or  two  feet  in  the  sand,  and  that 
the  inclination  was  from  the  wharf,  and  that  the  pile 
entered  the  vessel  about  nine  or  ten  feet  from  the  keel 
and  about  five  feet  from  her  main  mast,  and  that  an 
old  piece  of  log  lying  between  the  pile  and  the  wharf, 
about  three  feet  long  and  eight  inches  in  diameter,  wa& 
pulled  out  by  them;  that  the  pile  that  entered  the  ves- 
sel inclined  in  the  direction  of  the  opposite  side  of  the 
river,  and  was  an  oak  pile,  and  in  the  opinion  of  an 
expert  was  a  fender  pile,  or  part  of  the  city  wharf,  and 
that  from  where  the  pile  entered  the  vessel  to  the 
wharf  was  about  two  and  a  half  feet;  that  the  pile 
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that  entered  the  vessel  was  visible  at  low  tide:   that    .1^77- 

'  March 

the  river  appeared  to  have  been  dredged  not  nearer  Tenn. 
than  two  feet  from  the  city  wharf,  but  did  not  appear  \ 
to  have  been  dredged  level,  bat  in  holes,  and  the  Petereburg 
dredging  on  the  outside  of  the  pile  would  have  caused  ^  ^'  ,^,^ 
it  to  incline  outwards;  that  about  two  or  three  years  adm'r. 
ago,  when  one  of  the  plaintiff's  witnesses  named 
Brown  was  at  Petersburg,  in  command  of  another  ves- 
sel, E.  H.  Stainback,  the  port  warden  of  the  city  of 
Petersburg,  directed  him  to  haul  his  vessel  about  an- 
other length  astern,  as  there  was  an  obstruction  or 
something  else  in  the  way,  but  what  was  not  recol- 
lected, and  that  after  the  sinking  of  the  North  Caro- 
lina witness  reminded  Stainback  of  it;  but  it  was  also 
proved  by  the  defendant  that  that  pile  was  at  a  differ- 
ent place  from  the  one  where  the  North  Carolina  was 
sunk;  that  after  the  sinking, of  the  North  Carolina, 
some  two  or  three  inches  of  a  stob  under  the  water, 
and  about  two  feet  from  the  wharf,  was  seen  by  a  wit- 
ness, but  the  size  of  the  stob,  or  whether  it  entered  the 
vessel  or  not,  could  not  be  seen,  and  that  the  stob  was 
five  or  six  feet  from  the  guards  of  the  vessel,  and  that 
the  stob  seen  under  the  water  was  an  oak  pile  and  in- 
clined outward  from  the  wharf.  And  it  was  further 
proved,  that  on  the  25th  day  of  October  1872,  whilst 
the  said  vessel  was  being  raised,  the  late  William  Ap- 
plegarth  addressed  and  caused  to  be  delivered  to  E.  H. 
Stainback,  port  warden  of  said  city,  and  to  Franklin 
Wood,  the  mayor  thereof,  true  copies  of  a  notice 
which  is  in  the  words  and  figures  following  to-wit: 
*  To  the  Hon.  Franklin  Wood,  mayor  of  the  city  of 
Petersburg:  Dear  Sir: — This  letter  will  inform  you, 
and  through  you  the  city  of  Petersburg,  that  I  shall 
hold  said  city  responsible  for  all  damages  which  I  have 
sustained  or  shall  sustain  by  reason  of  the  sinking  of 
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1877.     my  gchooner  the  *  North  Carolina'  and  her  cargo  (one 
Term,    hundred  and  five  tone  of  coal),  whilst  lawfully  lying  at 

the  wharf  of  said  city  known  as  '  the  city  wharf/  on 

pitlTsburgthe  15th   day  of  October   1872.     Said   sinking  was 
A    r  »h'  ^^^^®^  ^y  ^^®  carelessness  and  negligence  of  said  city. 
admV.    I  am  now  engaged  in  raising  said  vessel  and  her  cargo, 
and  will  be  glad  to  have  from  said  city  whatever  assist- 
ance she  may  render.     Very  respectfully,  yours,  Wm. 
Applegarth,  by  Jones  &  Bernard,  his  attorneys.' 

"And  the  court  further  certifies  that  the  defendant, 
to  maintain  the  issue  on  his  part,  proved  thefoUowing 
facts,  viz:  That  when  the  wharf  of  the  defendant  at 
which  the  North  Carolina  was  sunken  was  built,  all 
its  fender  piles  were  oak,  and  all  the  piles  on  which  . 
the  string  timbers  rested  were  pine.  That  the  fender 
piles  were  placed  about  thirty  feet  apart,  and  are  there 
still  and  none  of  them  missing,  and  that  the  fender 
piles  are  all  visible  at  high  water,  and  that  the  oak 
pile  on  which  the  vessel  sunk  is  smaller  and  not  like 
the  fender  piles  at  said  wharf.  That  some  time  be- 
tween 20th  and  30th  September  1872,  that  part  of  the 
river  along  the  whole  length  of  the  city  wharf  at 
which  the  North  Carolina  sunk,  had  been  dredged  to 
within  about  two  feet  of  said  wharf;  and  that  the  rea- 
son why  it  was  not  dredged  nearer  the  wharf  was  for 
fear  said  wharf  might  be  undermined  and  caused  to 
fall;  and  that  it  was  more  than  proba})le  if  the  pile  on 
which  the  North  Carolina  sunk  had  been  there  when 
the  dredging  was  done,  the  shovel  of  the  dredge 
would  have  struck  it;  that  one  of  the  witnesses  was  a 
member  of  the  board  of  directors  of  the  Lower  Appo- 
mattox company,  whose  president  and  directors  are 
appointed  by  the  common  council  of  the  city  of  Pe- 
tersburg, and  that  the  said  city,  for  the  last  three 
years,  has  furnished  the  money  to  open  and  keep  open 
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the  Appomattox  river;  but  that  since  December  1871,    Jl^77- 
the  United  States  government  has  had  charge  of  the    Term. 

river,  and    commenced   operations  in    opening  and      [ 

cleaning  out;  that  the  dredging  aforesaid,  between  Petersburg 
20th  and  30th  September  1872,  was  made  by  said  wit-  ^  J^  ,^,^ 
ness  under  contract  with  the  Lower  Appomattox  com-  adm'r. 
pany;  that  he  had  no  orders  to  dredge  the  river 
regularly;  but  when  he  did  so,  it  was  under  a  special 
contract  with  the  Lower  Appomattox  company,  and 
that  under  a  like  contract  he  dredged  out  another  ves- 
sel that  was  sunk  in  the  river  at  a  different  point 
between  the  first  and  latter  part  of  October  1872;  that 
the  pile  which  sunk  the  North  Carolina  did  not  resem- 
ble the  fender  piles  of  said  city  wharf;  that  about 
eight  or  ten  days  before  the  sinking  of  the  North 
Carolina,  a  three-masted  schooner  lay  near  the  same 
spot  of  the  sinking,  but  received  no  injury  as  far  as 
known;  that  timbers  often  floated  down  the  river 
from  above;  that  during  the  late  war  the  Confederate 
government  built  two  bridges  across  the  river,  not 
far  from  the  city  wharf,  at  which  bridge  oak  piles 
were  driven  down. 

"  It  was  also  proved  that  E.  H.  Stainback  was  the 
port  warden  of  the  city  of  Petersburg  since  1865,  and 
that  the  conversation  which  took  place  two  or  three 
years  ago,  as  proved  by  the  plaintiff's  witness  Brown, 
between  him  and  E.  H.  Stainback,  the  port  warden  of 
Petersburg,  occurred  in  November  1870,  and  the  ob- 
struction referred  to  by  the  witness  Brown  was  re- 
ported to  the  Lower  Appomattox  company  with  direc- 
tions to  have  it  taken  out,  and  it  was  never  seen  there 
afterwards  by  the  port  warden;  that  no  demand  was 
made  by  the  city  for  wharfage  of  the  captain  or  offi- 
cers of  the  North  Carolina,  because  she  had  no  cargo 
Vol.  xxviii — 42 
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i377-     to  be  landed  there,  and  it  was  not  the  custom  of  the 

March  ' 

Term,    port  Warden  to  claim  wharfage  in  such  cases." 

The  foregoing   are  all  the  facts  certified  in   the 

Petereburg  s^cond  bill  of  exceptions.     In  the  first,  besides  the 
.    7' ,, ,  other  evidence  therein  set  forth,  it  is  stated  that  "the 

Appleg'h's         ^      ^  ' 

adm'r.  plaintiff  further  gave  in  evidence  section  20,  page  8, 
and  section  30,  page  11,  of  the' charter,  and  chapter  16 
of  the  printed  ordinances  of  the  city  of  Petersburg, 
in  the  words  and  figures  following,  to  wit: 

"  Section  20,  page  8,  city  charter  : 

"20.  The  common  council  shall  have  authority  ta 
provide  by  ordinance  for  the  appointment  of  such  offi- 
cers as  shall  be  necessary  or  proper  to  carry  into  full 
effect  any  authority,  power,  capacity  or  jurisdiction 
which  is  or  shall  be  vested  in  the  said  city,  or  in  the 
common  council,  or  in  the  mayor  or  aldermen  thereof, 
except  as  hereinafter  provided  for;  to  grant  to  the 
officers  so  appointed  the  powers  necessary  and  proper 
for  the  purposes  above  mentioned;  to  define  their  du- 
ties, to  fix  their  terms  of  office,  to  allow  them  reason- 
able fees  and  ^compensation,  and  to  require  and  take 
of  all  ar  any  of  them  such  bonds,  obligations  or  other 
writings  as  they  shall  deem  necessary  or  proper  to 
ensure  the  proper  performance  of  their  several  duties^ 
All  officers  so  appointed  may  be  removed  from  office  at 
the  pleasure  of  the  common  council;  and  unless  their 
terms  of  office  be  otherwise  fixed  by  ordinance,  they^ 
shall  be  considered  as  holding  their  respective  offices 
at  the  pleasure  of  the  common  council. 

"Section  30,  page  11,  city  charter: 

"  30.  It  shall  be  lawful  for  the  common  council  to 
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establish  and  construct  landings,  wharves  and  docks,    ^^77. 
on  any  ground  which  does  or  shall  belong  to  the  said    Term. 

city,  and  to  repair,  alter  or  remove  any  landing,  wharf, ■ 

or  dock  which  has  been,  or  shall  be  so  constructed,  Petereburg 
and  to  lay  and  collect  a  reasonable  duty  on  the  vessels  ,    ^'  ,^, 

.  Appleg*h'& 

coming  to  and  using  the  same ;  and  they  shall  have  adm'r. 
power  to  pass  and  enforce  such  ordinances  as  shall  be 
proper  to  keep  the  same  in  good  order  and  repair;  to 
preserve  peace  and  good  order  at  the  same,  as  well  as 
at  all  other  wharves  and  landings  in  said  city,  and  to 
regulate  the  manner  in  which  they  shall  be  used.  They 
shall  have  power  also  to  appoint  as  many  port  wardens 
for  the  port  of  said  city  as  may  appear  necessary;  to 
prescribe  their  duties,  fix  their  fees,  and  make  all 
regulations  in  respect  to  such  oiiicers,  as  to  them  may 
seem  expedient. 

**  Chapter  XVL — Concerning  the  city  wharf. 

•*  §  1.  Vessels  lying  at  the  city  wharf  shall  for  every 
twenty-four  hours  that  they  may  lie  there,  pay  two 
cents  per  ton,  one  half  of  which  shall  be  retained  by 
the  port  warden,  in  full  for  his  services.  If  any  such 
vessel  shall  remain  at  said  wharf  a  less  time  than 
twenty-four  hours,  her  master  or  owner  shall  pay  the 
same  rates  as  for  twenty-four  hours. 

"  §  2.  If  any  master  or  owner  of  any  such  vessel 
shall  refuse  or  neglect  to  pay  the  said  rates  on  applica- 
tion by  the  port  warden,  he  shall  be  liable  to  pay 
double  the  said  rates. 

"§  8.  It  shall  be  the  duty  of  the  port  warden  to  re- 
move obstructions  to  the  navigation  of  the  river  with- 
in the  city.  If  any  master  or  owner  of  a  vessel  throw 
ballast  overboard  in  any  part  of  the  river  within  the 
city,  or  suffer  it  to  be  done,  he  shall  forfeit  ten  dollara 


Digiti 


ized  by  Google 


532  COUBT    OF  APPEALS    OP  VIRGINIA. 

1877.  for  every  such  offence.  If  any  vessel,  boat  or  lighter 
Term,  be  sunk  in  any  part  of  the  river  within  the  city,  the 
owner  or  master  thereof  shall  remove  the  same  within 


City  of 


Pet^burg  thirty  days  after  notice  from  the  port  warden  so  to  do. 
,    7'  ,    If  he  fails  so  to  do,  the  port  warden  shall  cause  the 

Appleg'h's 

adm'r.  Same  to  be  done,  and  draw  on  the  chamberlain  for  the 
expense,  retaining  possession  of  the  vessel.  If  the 
expense  be  not  refunded,  with  ten  per  cent,  damages, 
within  ten  days  after  such  removal,  the  port  warden 
shall  sell  the  vessel  at  public  auction,  and  out  of  the 
proceeds  of  sale  shall  refund  the  said  expenses,  with 
ten  per  cent,  damages,  and  shall  pay  the  balance  to 
such  master  or  owner.  If  the  proceeds  of  sale  be  not 
suflScient  to  pay  the  said  expenses,  and  ten  per  cent 
damages,  the  chamberlain  may  recover  the  residue 
from  the  owner  or  master  of  such  vessel.  If  the  port 
warden  shall  fail  to  perform  any  duty  hereby  required 
of  him,  he  shall  forfeit  ten  dollars  for  every  such  of- 
fence, and  each  week  of  such  failure  shall  constitute  a 
distinct  offence. 

"  §  4.  All  goods  landed  on  the  city  wharf,  and  re- 
maining thereon  longer  than  the  space  of  forty-eight 
hours,  after  notice  to  the  owner  or  consignee  thereof 
to  remove  the  same,  shall  be  liable  for  the  payment  of 
twenty-five  cents  for  every  ten  feet  along  said  wharf 
occupied  by  such  goods,  for  every  twenty-four  hours 
the  same  shall  so  remain,  longer  than  the  said  space  of 
forty-eight  hours.  If  the  said  rate  be  not  paid  on  ap- 
plication, the  goods,  or  so  much  thereof  as  may  be 
necessary,  may  be  sold  to  pay  the  same. 

"  §  5.  When  the  city  wharf  shall  be  rented,  the 
lessee  thereof  shall  be  the  port  warden,  and  shall  be 
entitled  to  all  the  profits  arising  therefrom,  agreeably 
to  the  rates  hereby  established." 
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The  counsel  for  the  plaintiff  moved  the  court  to  in-  '^ 

struct  the  jury  as  follows:  Term. 

No.  1.  If  the  jury  believe  from  the  evidence,  that 


City  of 


the  vessel  of  the   plaintiff^s  decedent  (Wm.  Apple-  Petereburg 
irarth,  dec'd,)  was  on  or  about  the  15th  of  October  ^    y-  .^, 

®  '  ''  Appleg*h's 

1872,  lawfully  lying  at  the  wharf  known  as  the  city  adm'r. 
wharf,  and  was,  whilst  so  lying  at  said  wharf,  injured 
by  a  sunken  pile  or  other  obstruction  in  the  Appo- 
mattox river,  at  or  alongside  of  said  wharf,  and  if 
they  further  believe  from  the  evidence,  that  at  the 
time  of  the  injury  said  wharf  was  owned  by  the  de- 
fendant (the  city  of  Petersburg),  and  that  the  said  city 
had  possession  of  and  exclusive  supervision  and  control 
over  said  wharf,  including  the  right  to  demand  and 
collect  wharfage  of  and  from  vessels  lying  at  said 
wharf,  and  had  like  supervision  and  control  over  that 
part  of  said  river  adjoining  said  wharf,  and  in  which 
vessels  lying  at  said  wharf  usually  float,  and  if  they 
further  believe  from  the  evidence,  that  at  the  time  of 
such  injury  it  was  the  duty  of  said  city,  or  of  any 
officer  or  agent  of  said  city,  appointed  and  removable 
by  said  city,  and  subject  to  her  control,  to  remove  ob- 
structions to  the  navigation  of  said  river  at  and  near 
said  wharf,  they  must  find  for  the  plaintiff,  unless  they 
further  believe  that  said  Applegarth,  or  some  agent  of 
his  in  charge  of  his  said  vessel  at  the  time  of  the  in- 
jury, by  his  feult  contributed  thereto. 

No.  2.  The  owner  of  a  wharf  receiving  tolls  for  its 
use,  or  having  the  right  to  demand  and  collect  wharf- 
age of  vessels  lying  thereat,  is  bound  to  keep  it  in 
reasonably  good  condition,  so  that,  as  far  as  by  the  use 
of  ordinary  care,  vigilance  and  skill,  such  owner  can 
make  it  so,  it  shall  be  fit  for  the  use  of  any  vessel,  of 
the  class  usually  frequenting  and  mooring  at  such 
wharf,  and  having  the  right  of  access  thereto;  and  the 
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1877.     existence  of  piles    or  other  obstructions  under  the 

March  ^ 

Term,    water,  and  projecting  above  the  ground  at  the  bottom 

in  that  part  of  the  river  adjoining  said  wharf,  and  in 

Petereburg  which  vessels  lying  at  the  wharf  usually  float,  is  pre- 

^'       suraptive  evidence  of  negligence  on  the  part  of  such 

admv.    owner;  and  it  is  not  sufficient  excuse  to  show  that  the 

owner  did  not  place  the  obstruction  there,  or  even 

know  of  their  existence. 

No.  3.  If  such  wharf  owner  by  his  servants  has 
the  means  of  knowing  the  state  and  condition  of  his 
wharf,  and  of  the  river  at,  adjoining  and  near  thereto, 
that  is  to  say,  in  that  part  of  said  river  in  which  ves- 
sels lying  at  said  wharf  usually  float,  and  is  negligently 
ignorant  thereof,  and  an  injury  is  occasioned  by  the 
imperfect  condition  of  said  wharf,  or  by  an  obstruc- 
tion in  the  water  at  and  near  said  wharf,  and  in  said 
part  of  said  river,  such  ignorance  makes  the  wharf 
owner  responsible  to  the  same  extent  as  if  such  owner 
knew  of  such  imperfect  condition  of  said  wharf,  or  of 
the  existence  of  such  obstruction  at  or  near  said  wharf, 
and  in  said  part  of  said  river,  and  negligently  suffered 
the  same  to  exist. 

No.  4.  If  such  wharf  owner  knew  of  the  existence 
of  an  obstruction  to  the  navigation  of  the  river  at  and 
near  his  wharf,  in  that  part  of  said  river  in  which  ves- 
sels lying  at  said  wharf  usually  float,  and  leave  the 
same  open  and  accessible  to  all  vessels  accustomed  to 
move  and  lie  thereat,  without  notice  or  warning  to 
such  vessels  of  such  obstruction,  acfd  any  damage  arise 
in  consequence  thereof,  said  wharf  owner  is  respon- 
sible therefor. 

No.  5.  A  municipal  corporation,  unless  exempted 
by  statute,  is  responsible  for  the  acts  and  omissions  of 
its  servants,  upon  the  same  principle  and  to  the  same 
extent  as  a  private  individual.     But  it  is  necessary,  in 
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order  to  make  a  corporation  liable  for  the  negligence    ^"^T: 
of  an  officer,  that  the  officer  should  be  appointed  and     Term. 

removable  by  the  corporation,  and  subject  to  its  con- 

trol  in  the  details  of  the  particular  work.  PetSburg 

No.  6.  If  the  jury  find  for  the  plaintiflF,  they  mast  ^   J^- 
^ve  damages  that  will  remunerate  the  estate  of  the    adm'r. 
late  William  Applegarth  for  the  loss  necessarily  in- 
curred in  raising  the  vessel  and  repairing  her,  and  for 
the  use  of  the  vessel  during  the  time   necessary  to 
make  the  repairs  and  fit  her  for  business. 

And  thereupon  the  counsel  for  the  defendant  ob- 
jected to  the  court  giving  the  said  instructions,  Nos.  1, 
2,  8,  5  and  6,  or  either  of  them,  and  moved  the  court 
to  instruct  the  jury  as  follows: 

1st  If  the  jury  shall  believe  from  the  evidence,  that 
the  vessel  of  the  plaintiff  was  sunk  and  damaged  by 
striking  against  a  pile  in  the  Appomattox  river,  but 
that  said  pile  was  no  part  of  the  wharf  of  said  city, 
nor  used  as  a  part  thereof,  then  they  must  find  for  the 
defendant,  unless  they  believe  from  the  evidence  that 
the  defendant  or  its  agents,  under  its  authority  or  in- 
structions, placed  or  caused  said  pile  to  be  placed  in 
said  river,  or  unless  said  defendant  or  its  agents,  hav- 
ing knowledge  or  notice  of  the  same,  permitted  it  to 
remain,  and  failed  or  neglected  to  notify  the  plaintiff, 
or  the  captain  or  officers  of  the  vessel  of  its  existence 
there;  and  it  is  incumbent  on  the  plaintiff  to  prove 
•affirmatively  that  the  defendant  or  its  agents,  under  its 
authority,  placed  or  caused  said  pile  to  be  placed  in 
fiaid  river,  or  had  such  knowledge  or  notice,  and  per- 
mitted it  to  remain,  or  failed  or  neglected  to  notify  the 
plaintiff  or  the  captain  or  officers  of  the  vessel  as  afore- 
aaid. 

2d.  If  the  jury  shall  believe  from  the  evidence,  that    . 
the  vessel  of  the  plaintiff  was  sunk  and  damaged  by  a 
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'^77.    pile  in  the  Appomattox  river,  but  that  such  pile  was 
Term.     DO  part  of  the  wharf  of  the  defendant,  nor  used  as  a 

part  thereof,  and  that  the  duty  was  imposed  by  law  on 

Petereburg  ^^e  port  warden  for  the  port  of  Petersburg,  appointed 
*    7' .,.,  by  the  common  council  of  said  city,  under  an  act  of 

Appleg'h's     -^  -^ ' 

adm'r.  the  legislature  of  Virginia,  to  keep  said  river  free  from 
obstructions,  and  that  said  port  warden  neglected  his 
duty  in  that  respect,  and  in  consequence  thereof  said 
pile  was  permitted  to  remain  in  said  river,  and  said 
vessel  was  sunk  and  injured  thereby,  the  jury  must 
find  for  the  defendant 

8d.  If  the  jury  shall  believe  from  the  evidence,  that 
the  vessel  of  the  plaintiflT  was  sunk  and  injured  by 
striking  against  a  pile  in  the  Appomattox  river,  and 
that  such  pile  was  a  part  of  the  wharf  belonging  to 
the  defendant,  or  was  used  by  the  defendant  in  con- 
nection therewith,  but  that  said  pile  was  laieniy  then 
they  must  find  for  tlfe  defendant,  unless  they  shall  also 
believe  from  the  evidence  that  the  defendant  or  its 
agents  had  express  notice  of  the  existence  of  said  pile» 
or  unless  its  existence  was  so  notorious  as  to  be  evident 
to  all  who  had  occasion  to  pass  the  place  where  it  was; 
and  it  is  incumbent  on  the  plaintifi^  to  prove  aflirma- 
tively  such  notice  or  notoriety  of  existence. 

4th.  The  law  does  not  require  the  defendant  to 
scour  and  drag  the  river  opposite  to  or  alongside  of 
its  wharf  continually,  to  ascertain  what  obstructions 
might  be  there,  or  keep  guard  along  the  banks  of  the 
river  to  prevent  the  commission  of  injuries  by  others; 
and  if  the  jury  shall  believe  from  the  evidence  that 
the  vessel  of  the  plaintiff*  was  sunk  or  injured  by  strik- 
ing against  a  pile  in  the  Appomattox  river,  and  that 
said  pile  was  not  visible  to  persons  or  vessels  navigat- 
.  ing  said  river  or  on  the  shore,  and  that  there  is  no 
satisfactory  evidence  as  to  how  such  pile  came  to  be 
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where  it  was,  or  of  the  probable  cause  of  its  being    JJ^77- 
there,  or  that  the  defendaDt  or  its  agents  knew  it  was    Term. 

there,  then  the  jury  must  find  for  the  defendant;  un- 

less  they  shall  be  satisfied  from  the  evidence  that  the  p^ereburg 
defendant  or  its  agents  had  failed  or  neglected  to  use       ^' 
reasonable  care  and  caution  to  keep  the  river  in  suit-    adm'r. 
able  condition  for  safe  navigation  of  vessels  opposite 
and  alongside  of  said  wharf;  and  it  is  incumbent  on 
the  plaintiff  to  prove  affirmatively  such  failure  or  neg- 
lect. 

5th.  That  in  order  to  establish  negligence  against 
the  defendant  it  is  incumbent  on  the  plaintiff  to  prove 
some  fact  which  is  more  consistent  with  negligence 
than  with  the  absence  of  it;  and  if  the  evidence  in  the 
cause  is  equally  consistent  with  the  existence  or  non- 
existence of  negligence  on  the  part  of  the  defendant 
or  its  agents,  then  the  jury  must  find  for  the  defend- 
ant. 

6th.  If  the  jury  shall  find  for  the  plaintiff,  then  the 
amount  of  damage  which  they  shall  assess  shall  be  the 
amount  necessarily  incurred  in  raising  and  repairing 
the  vessel,  and  the  gross  freight  which  she  might  have 
earned  during  that  time,  less  the  expenses  and  charges 
which  she  would  necessarily  have  incurred  in  earning 
the  same. 

7th.  The  allegations  in  the  plaintiff's  declarations 
and  his  proof  must  agree. 

But  the  court  overruled  the  objections  of  the  defend- 
ant's counsel  to  the  first,  second,  third,  fifth  and  sixth 
instructions  asked  for  by  the  plaintift''s  counsel,  and 
gave  the  same  to  the  jury,  together  with  the  4th  in- 
struction asked  for  by  said  plaintiff's  counsel,  to  which 
no  objection  was  made  by  the  defendant's  counsel;  and 
also  overruled  the  motion  of  the  defendant's  counsel 

as  to  the  first,  second,  third  and  fourth  instructions 
Vol.  xxvni — 43 
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1877.    asked  for  by  the  defendant's  counsel,  and  refused  to 

March  ''  ' 

Term,    give  the  same  to  the  jury,  but  gave  the  fifth,  sixth  and 

seventh  instructions  asked  for  by  the  defendant's  coun- 

Petereburg  ^^^  ^  the  jury;  and  also,  of  its  own  motion,  gave  the 
A  r  »h'  ft^'l^^i'^g  instruction  to  the  jury,  viz: 
adm'r.  "If  the  jury  shall  believe  from  the  evidence,  that 
the  vessel  of  the  plaintiflf  was  sunk  and  damaged  by 
striking  against  a  pile  in  the  Appomattox  river,  in 
that  part  of  the  river  over  which  vessels  necessarily 
floated  in  reaching  said  wharf,  and  near  to  and  used  as 
a  part  of  said  wharf  of  the  defendant,  and  that  said 
defendant  was  authorized  by  law  to  establish  and  keep 
open,  and  did  so  establish  and  keep  open,  said  wharf, 
and  were  entitled  to  demand  and  receive  wharf  fees- 
for  landing  and  discharging  at  the  same,  then  they 
may  find  for  the  plaintiff  such  damages  as  he  may 
have  incurred  in  raising  and  repairing  said  vessel,  and 
also  the  value  of  the  use  of  the  vessel  whilst  under- 
going said  repairs." 

To  the  giving  of  which  to  the  jury  the  defendant's 
counsel  objected. 

Verdict  and  judgment  having  been  rendered  in  fevor 
jof  the  plaintiff  against  the  defendant  as  aforesaid,  the 
latter  applied  to  a  judge  of  this  court  for  a  super^ 
sedeas  to  the  said  judgment;  which  was  accordingly 
awarded. 

Jones  ^  BouldiUy  for  the  appellant. 

Bernard  and  Hinton,  for  the  appellee. 

MoNCUEB,  P.,  delivered  the  opinion  of  the  court 

After  stating  the  case  he  proceeded:  The  court 
is  of  opinion,  that   according   to    the  principles  of 


Digiti 


ized  by  Google 


COURT   OF  APPEALS    OP  VIRGINIA.  339 

the  common  law,  the  owner  of  a  wharf  who   re-    ,'^77' 

March 

<;eive8,  or  is  entitled  to  receive,  wharfage  for  vessels    Term. 

moored  to  said  wharf,  is  bound  to  use  at  least  ordinary 

care  and  diligence  in  keeping  the  water  adjacent  to  Pet^burg 
such  wharf,  in  which  vessels  lie  while  moored  thereto,  ^    7*  „ , 

Appleg'h^s 

free  from  obstructions,  and  is  liable  for  any  damage    adm'r. 
done  to  any  such  vessel  by  reason  of  the  neglect  of 
such  duty;  and  that  the  same  principles  apply,  whe- 
ther such  owner  be  an  individual  or  a  corporation, 
whether  such  corporation  be  private  or  municipal. 

In  Shearman  and  Redfield  on  Negligence,  §  585,  the 
law  is  thus  laid  down  by  those  authors,  who  seem  to 
be  fully  sustained  by  the  authorities  cited  in  their 
notes  to  that  section:  "The  owner  or  lessee  of  a  dock, 
pier  or  wharf,  receiving  tolls  for  its  use,  is  bound  to 
keep  it  in  reasonably  good  condition,  so  that,  as  far  as 
by  the  use  of  ordinary  care,  diligence  and  skill,  he 
can  make  it  so,  it  shall  be  fit  for  the  use  of  vessels, 
and  safe  for  all  persons  to  enter  upon  who  have  a  right 
of  access.  If  the  wharf  owner  receives  tolls  from  the 
public  generally,  he  owes  this  duty  to  the  public,  and 
is  liable  to  any  one  specially  injured  by  his  neglect  to 
fulfil  it."  "It  is  negligence  to  permit  anything  to  pro- 
ject from  the  side  of  a  wharf  in  such  manner  as,  by 
any  probable  combination  of  circumstances,  to  en- 
danger the  safety  of  vessels  moored  to  the  wharf. 
They  are  entitled^ to  the  unobstructed  use  of  the 
water,  whether  it  rises  or  falls.  A  wharf  or  dock 
owner  receiving  toll,  does  not  fulfil  his  obligations  by 
simply  keeping  the  wharf  or  dock  clear  of  obstacles 
and  defects,  which  are  visible  upon  an  external  inspec- 
tion. If  the  general  experience  of  persons  in  charge 
of  wharves  and  docks  has  made  it  a  fact  of  common 
notoriety  among  them,  that  such  property  is  liable  to 
become  defective  and  dangerous  from  causes  that  can- 
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1877.    not  be  detected  from  a  mere  external  inspection,  the 
Term,    owner  is  bound  to  make  such  further  examination  as 


is  usual  among  owners  of  like  property,  having  in- 

Petereburg  terests  of  their  own  to  protect  from  damage,  of  equal 
J^-  ,  magnitude,  with  those  of  the  community  in  general^ 
adm'r.  which  are  exposed  to  danger  in  the  particular  case. 
A  dock  ought  to  be  dredged  and  cleaned  with  suffi- 
cient frequency  to  enable  all  such  vessels  as  are  accus- 
tomed to  enter  it  to  do  so  without  stranding  or  drag- 
ging. And  if  for  any  reason  the  owner  of  the  dock 
cannot  do  this,  or  claims  to  be  released  from  the  obli- 
gation to  do  so,  he  must  withdraw  all  express  or  im- 
plied invitation  for  the  entry  of  vessels;  and  if  they 
are  accustomed  to  enter,  paying  toll,  he  must  close  the 
dock,  or  in  some  other  way  distinctly  warn  them  to 
keep  out  of  it.  The  existence  of  piles  or  other  ob- 
structions under  the  water,  and  projecting  above  the 
ground  at  the  bottom,  is  presumptive  evidence  of  neg- 
ligence; and  it  is  not  a  sufficient  excuse  to  show  that 
the  owner,  at  the  time  of  an  iiyury  thus  caused,  did 
not  place  the  obstructions  there,  or  even  know  of  their 
existence.  He  should  have  tested  the  safety  of  the 
dock.  But  the  owner  of  the  dock  does  not  insure  ves- 
sels against  injury  in  it,  and,  if  he  has  taken  all  the 
care  that  can  reasonably  be  expected  of  him,  he  is  not 
liable  for  damage  done  to  a  vessel  by  an  obstruction  in 
the  dock.  The  master  of  a  vessel  has  a  right  to  pre- 
sume that  all  parts  of  a  dock  are  safe,  and  is  not  guilty 
of  contributory  negligence  by  taking  a  place  which 
might,  under  other  circumstances  not  anticipated  by 
him,  be  less  safe  than  another."  In  the  notes  to  this 
section  the  following  among  other  cases  are  cited, 
which  were  much  relied  on  in  the  argument  of  this 
case,  and  seem  to  be  very  important  Pamaby  v.  Ixin- 
casier  Canal  Cb.,  11  Ad.  &  El.  223;  Mersey  Docks  Trus- 
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iees  V.  Gibbs,  Law  Rep.  1  H.  of  L.  98;  and  Pittsburgh    ^^^ 
V.  Ghrier,  22  Penn.  St.  R.  64.    In  Pamaby  v.  Lancaster    Term. 

Oancd  Co.,  in  which  the  complaint  in  the  declaration 

was  of  a  breach  of  duty  alleged  to  have  been  created  pet^burg 
by  a  statute,  the  court  of  exchequer  chamber  (affirm-  Tv, 
ing  the  judgment  of  the  court  of  Q.  B.)  held  that  such  adm'r. 
duty  was  not  created  by  the  clause  of  the  statute  refer- 
red to  in  the  declaration,  but  arose  upon  a  common 
law  principle,  that  the  owners  of  a  canal,  taking  tolls 
for  the  navigation,  were  bound  to  use  reasonable  care 
in  making  the  navigation  secure,  the  want  of  which 
reasonable  care  might  be  collected  from  the  declara- 
tion, although  the  complaint  was  ostensibly  founded 
on  the  statute.  In  the  Mersey  Docks  Trustees  v.  Gibbs^ 
in  which  the  judgment  of  the  court  of  exchequer 
chamber  was  affirmed  by  the  House  of  Lords,  it  was 
held  that  the  principle  on  which  a  private  person,  or  a 
company  is  liable  for  damages  occasioned  by  the  neg- 
lect of  servants,  applies  to  a  corporation  which  has 
been  entrusted  by  statute  to  perform  certain  works, 
and  to  receive  tolls  for  the  use  of  those  works,  al- 
though those  tolls,  unlike  the  tolls  received  by  the 
private  person  or  the  company,  are  not  applicable  to 
the  use  of  the  individual  corporators,  or  to  that  of  the 
corporation,  but  are  devoted  to  the  maintenance  of 
the  works,  and,  in  case  of  any  surplus  existing,  the 
tolls  themselves  are  to  be  proportionably  diminished. 
Pamaby  v.  The  Lancaster  Canal  Co.  (supra)^  which  was 
the  case  of  an  ordinary  corporation,  was  approved  of, 
and  the  principle  of  liability  for  negligence  there 
established,  was  applied  to  a  corporate  body  entrusted 
by  statute  with  the  performance  of  a  public  duty,  and 
receiving  therefrom  no  profits  or  emoluments  for  itself. 
And  it  was  further  held,  that  if  knowledge  of  the 
existence  of  a  cause  of  mischief  makes  persons  re 
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M^\    sponsible  for  the  injury  it  occasions,  they  will  be^ 
Term,    equally  responsible  when,  by  their  culpable  negligence,. 


City  of 


its  existence  is  not  known  to  them.  And  in  Pittsburgh 
PetSburg  ^'  (^rrier^  it  was  among  other  things  held  {Blacky  C.  J., 
A  \^h*  delivering  the  opinion  of  the  court),  that  a  city  being 
adm'r.  in  possession  of  a  public  wharf  within  its  limits,  exer- 
cising exclusive  supervision  and  control  over  it,  and 
receiving  tolls  for  its  use,  is  bound  to  keep  it  in  proper 
condition  for  use;  that  the  corporation  is  liable  for  spe- 
cial injury  sustained  by  an  individual  in  consequence 
of  its  neglect  to  keep  the  wharf  in  order,  and  case  may 
be  sustained  therefor;  that  it  was  not  material  whe- 
ther the  city  had  adopted  ordinances  for  the  regulation 
of  the  wharf,  or  having  such,  neglected  to  enforce 
them — the  responsibility  is  the  same  in  either  event; 
and  that  when  the'  plaintiff  has  sustained  injury  from 
the  neglect  of  a  public  duty,  which  the'defendant  has 
impliedly  promised  to  perform,  either  case  or  assumpsit 
may  be  maintained.  In  that  case,  a  steamboat  was 
landed  at  a  moderate  stage  of  water,  at  a  proper  place 
at  the  Monongahela  wharf  at  Pittsburgh,  on  which 
piles  of  iron  metal  had  been  lying  for  a  long  tinve,  and 
nearer  to  the  water^s  edge  than  was  allowed  by  the 
ordinances  of  the  city.  The  river  afterwards  rose, 
and  the  boat  struck  on  the  iron,  and  to  avoid  such 
danger  was  backed  into  the  stream,  where  it  was 
struck  by  a  floating  body,  and  further  injured  and 
sunk.  It  was  held  that  the  wharf,  being  under  the 
exclusive  control  and  regulation  of  the  city  authorities 
(whether  rightfully  or  not,  held  not  to  be  material), 
who  derived  a  revenue  from  its  use,  the  wharfage  of 
the  boat  having  been  paid,  the  city  authorities  having 
been  guilty  of  negligence  in  not  having  the  iron  re- 
moved, the  corporation  was  liable  in  an  action  on  the 
case  to  the  owners  of  the  boat  for  the  injury  sustained  ^ 
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that  though  some  other  place  on  the  wharf  might  have    ji^^^ 
been  more  secure,  the  captain  of  the  boat  had  a  right    Term. 
to  select  the  one  in  question,  which  was  at  the  time      [ 
safe,  the  faith  of  the  city  being  pledged  to  render  it  PetllXburg 
secure;   and  that   it  was  not  material  that  the  city  ^    j^- ,j^,^ 
authorities  did  not  foresee  the  danger  as  likely  to    adm'r. 
occur. 

There  are  other  sections  of  S.  &  R.  on  Negligence, 
which  have  a  material  bearing  on  this  case,  among 
which  are  §§  120, 185  and  137.  In  §  120  it  is  stated, 
among  other  things,  that  "  there  is  nothing  in  the  char- 
acter of  a  municipal  corpo)*ation  which  entitles  it  to  an 
immunity  from  liability  for  such  malfeasances,  as  pri- 
vate corporations  or  individuals  would  be  liable  for  in 
a  civil  action."  Many  cases  are  referred  to  in  the 
notes  to  that  section,  and  among  them  is  the  case  of 
Mersey  Docks  Trustees  v.  Gibbs^  supra,  of  which  there 
is  a  very  full  statement,  the  decision  in  which  case  was 
afterwards  followed  in  Coe  v.  WisCy  1  Q.  B.  L.  R.  711. 
In  §  185,  it  is  stated  that  "the  rules  of  law  governing 
the  relation  of  master  and  servant,  and  principal  and 
agent,  are  as  applicable  to  corporations  as  to  natural 
persons;  and  a  municipal  corporation  is  liable  for  the 
carelessness  or  neglect  of  its  agents,  on  the  same  prin- 
ciple that  a  natural  person  is  liable  for  damages  result- 
ing from  the  carelessness,  unskillfulness  or  wrong 
doing  of  his  agents.  §  137  is  to  the  same  effect.  Of 
course  municipal  corporations  in  the  exercise  of  their 
political,  discretionary  and  legislative  authority,  are 
not  liable  for  the  misconduct,  negligence  or  omissions 
of  the  agents  employed  by  them.  But  municipal  cor- 
porations, in  discharge  of  ministerial  or  specified 
duties,  assumed  in  consideration  of  the  privileges  con- 
ferred by  their  charter,  are  liable  for  the  misconduct, 
negligence  or  omissions   of  their   agents;   and  this 
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1877.     though  there  be  the  absence  of  special  rewards  or  ad- 
Term,    vantages.    The  distinction  is  so  stated  in  The  City  of 

Richmond  v.  Long's  adm'rs,  17  Gratt.  375.    The  remarks 

Petereburg  j^st  made  by  us,  concerning  the  liability  of  a  munici- 
A  \'  'h'  P*^  corporation,  apply  only  to  cases  arising  under  the 
adm'r.  sccond  branch  of  the  distinction,  the  principles  of 
which  are  strongly  applicable  to  a  case  in  which  a 
municipal  corporation  is  a  wharf  owner,  entitled  as 
such  to  receive  wharfage.  See  Billion  on  Municipal 
Corporations,  ch.  23,  and  notes. 

We  have  examined  the  authorities  referred  to  by  the 
learned  counsel  for  the  city  of  Petersburg,  to  wit: 
Home  V.  Richards^  4  Call  441;  Mayor  v.  Gunliff^  2 
Comst.  165;  Sh.  &  Red.  on  Negligence,  §§  123,  126, 
147, 148  and  407;  Wharton  on  Negligence,  §  52;  City 
of  Richmond  v.  Long's  admWs^  17  Gratt.  375;  Fowle  v. 
The  Common  Council  of  Alexandria^  3  Pet.  R.  398 ;  The 
OUy  of  Providence  v.  Chpp^  17  How.  U.  S.  R.  161;  Coe 
V.  Wise,  5  Best  &  Smith  (117  E.  C.  L.  R.)  439;  We^A^- 
wmi  V.  The  Corporation  of  Washington^  1  Black's  R.  39; 
Mayor  v.  Sheffield,  4  Wall.  U.  S.  R.  189;  Withers  v.  The 
North  Kent  Railway  Company,  3  Hurlst.  &  Nor.  969. 
But  without  stating  the  purport  of  these  authorities,  it 
is  sufficient  to  say  that  we  do  not  consider  any  of  them 
to  be  in  conflict  with  what  we  have  stated,  as  in  our 
opinion  the  law  and  the  authorities  cited  by  us  in  sup- 
port thereof.  None  of  the  cases  referred  to  by  the 
counsel  are  cases  of  a  wharf  owner,  receiving  or  enti- 
tled to  receive  wharfage ;  in  which  case  the  obligation 
of  such  owner  to  keep  his  wharf  in  repair,  and  to  keep 
the  water  adjacent  thereto  free  from  obstruction,  as 
before  stated,  seems  to  be  well  settled.  And  though 
in  an  action  for  negligence  in  such  a  case,  the  burden 
of  proving  such  negligence,  devolves,  of  course,  on  the 
plaintiff,  yet  proof  of  the  existence  of  an  obstruction 
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in  such  a  case  is,  generally  at  least,  prima  facie  evi-    ^857. 
dence  of  sach  negligence.  Tenn. 

That  it  is  made  the  duty  of  the  port  warden  to  see  — ; 

that  the  navigation  of  the  Appomattox  river,  in  the  PetSbJirg 
city  of  Petersburg,  is  kept  free  from  obstruction,  and       ^' ,. , 
to  attend  to  the  duties  of  the  city,  in  regard  to  the  city    adm'r. 
wharf,  can  make  no  difference.     The  port  warden  in 
this  matter  is  but  the  agent  of  the  city,  and  a  principal 
is  always  bound  for  the  acts  and  neglects  of  his  agent 
in  the  execution  of  the  agency.   The  same  rule  on  this 
subject,  which  applies  to  a  private  principal,  applies  to 
a  corporation,  whether  ordinary  or  municipal,  and  a 
/ortiori  to  a  corporation,  which  can  only  act  by  an 
agent. 

Nor  can  it  make  any  difference  that  it  has  been 
made  the  duty  of  the  Lower  Appomattox  company  to 
dredge  and  remove  obstructions  from  the  river  at  and 
below  Petersburg,  under  the  acts  passed  December  8th, 
1824  (acts  1828-'4,  p.  45,  ch.  48),  and  March  28th,  1861 
(acts  of  1850-'51,  p.  72,  ch.  91).  It  seems  that  the  city 
is  now  in  effect  the  Lower  Appomattox  company,  own- 
ing all  the  stock  of  that  company,  and  electing  its  di- 
rectory, which  company,  therefore,  is  a  mere  agency  of 
the  city.  But  even  if  it  were  a  separate  and  indepen- 
dent organization,  its  obligation  to  perform  a  duty, 
which  the  city  is  also  bound  to  perform,  on  common 
law  principles,  would  not  relieve  the  city  from  its 
common  law  liability  for  the  non-performance  of  such 
a  duty.  If  so,  a  party  affected  by  the  neglect  of  such 
duty  might  be  injured  by  this  substituted  liability  of 
the  company. 

Nor  can  it  make  any  difference  that  the  United 

States  have  made  appropriations  to  the  improvement 

of  the  navigation  of  the  river,  and  have  occasionally 

dredged  it     While  such  operations  are  beneficial  to 
Vol.  xkyui — 44 
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M^rh    *^^  ^^^y^  ^^®y  ^^  ^^^  relieve  it  from  its  commoD  law 

Term,    liability  in  regard  to  the  city  wharf. 

That  no  wharfage  was  actually  received  by  the  city 

Petereburg  ^^  ^^^^  ^^^^j  ^^^  ^^^^  '*  ^^^^  ^^^  usoally  charge  wharf- 
A  •  i^' .,.,  ^K^  in  such  cases,  can  make  no  difference.    It  is  suffi- 

adm'r.  cient  that  the  city  was  entitled  to  make  the  charge, 
and  that  wharfage  was  due  by  the  vessel  owner.  He 
could  not  know  that  no  wharfage  would  be  received  of 
him.  He  came  to  the  city  with  his  vessel,  laden  with 
a  cargo  of  coal  consigned  to  merchants  of  the  city,  and 
not  being  able  to  go  up  at  once  to  the  wharf  nearest 
his  consignees,  he  moored  his  vessel  to  the  city  wharfs 
relying  on  the  city  for  the  safety  of  his  vessel,  expects 
ing  and  intending  of  course  to  pay  the  legal  wharfage. 
The  court  is  further  of  opinion  that  the  circuit  court 
did  not  err  in  overruling  the  demurrer  to  the  fourth 
count  of  the  declaration.  Without  setting  out  the 
substance  of  that  count  here,  it  is  sufficient  to  say  that 
it  sets  out  a  good  cause  of  action,  and  is  free  from  just 
ground  of  objection.  The  demurrer  to  the  third  count 
was  sustained,  and  there  was  no  demurrer  to  the  first 
or  second  count. 

The  court  is  further  of  opinion,  that  the  circuit  court 
did  not  err  in  giving  the  six  instructions  asked  for  by 
the  plaintiff;  nor  in  refusing  to  give  the  first,  second, 
third  and  fourth  instructions  asked  for  by  the  defen- 
dant ;  nor  in  giving  the  instruction  which  it  gave  of 
its  own  motion.  These  instructions,  taken  altogether^ 
correctly  expounded  the  law,  and  were  not  calculated 
to  mislead  the  jury.  (The  court  here  read  the  instruc- 
tions, and  commented  briefly  upon  them.) 

The  court  is  further  of  opinion,  that  the  circuit 
court  did  not  err  in  overruling  the  motion  of  the  de- 
fendant to  set  aside  the  verdict  and  grant  a  new  trial 
upon  the  ground  that  the  verdict  is  contrary  to  the 
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law  and  the  evidence  in  the  cause.    It  is  not  necessary    vj^^^ 
to  decide  whether  the  certificate  is  of  evidence  or  of    Tenn. 

facts.     Regarding  it  as  a  certificate  of  facts  so  far  as  it 

is  possible  so  to  regard  it,  and  even  viewing  it  most  Petereburg 
favorably  for  the  defendant,  still  We  think  it  fully  sus-  ^• 
tains  the  verdict.  The  plaintiflF's  vessel  while  lawfully  admV. 
lying  at  the  city  wharf,  struck  against  a  pile  at  the 
bottom  of  the  river,  about  two  and  a  half  feet  from 
the  wharf,  which  penetrated  the  bottom  of  the  vessel, 
and  caused  it  to  sink.  It  is  probable  from  the  certifi- 
cate of  iacts,  that  the  said  pile  was  a  part  of  the  wharf, 
at  least  originally.  But  whether  so  or  not  it  evidently 
had  been  there  a  long  time.  It  was  buried  more  than 
two  feet  in  the  sand,  projected  from  a  foot  and  a  half 
to  two  feet  above  the  bottom,  and  leaned  from  the  di- 
rection of  the  wharf  towards  the  opposite  side  of  the 
river.  There  had  been  no  dredging  at  that  point,  nor 
within  two  feet  of  the  wharf,  either  by  the  defendant 
or  by  the  Lower  Appomattox  company,  or  the  United 
States,  or  any  other  agency.  Due  diligence  on  the 
part  of  the  wharf  owner  required  that  there  should  be 
such  a  dredging  at  reasonable  intervals  of  time;  for 
the  existence  of  such  an  obstruction  occasionally 
might  reasonably  have  been  expected,  and  the  risk  of 
injury  to  vessel  owners  who  are  invited  to  come  to  the 
wharf  required  the  exercise  of  such  diligence.  Had 
there  been  such  dredging  during  the  year  next  prece- 
ding the  injury  complained  of,  the  obstruction  which 
occasioned  it  would  no  doubt  have  been  discovered, 
and  might  have  been  removed  in  time  to  prevent  the 
injury.  In  fistct  it  could  be  seen  from  the  surface  of  the 
water  at  low  tide. 

Upon  the  whole,  we  are  of  the  opinion  that  there  is 
no  error  in  the  judgment,  and  that  it  ought  to  be 
affirmed. 

JUDGMBNT  APFIBMBI). 
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Qrigsby  ^  als.  V.  Simpson,  ass^neCj  ^. 

April  5. 

1877.      In  an  action  on  a  bond  by  the  assignee  of  a  deceased  obligee,  the  obligors 
March  ^^  incompetent  witnesses  to  testify  in  their  own  behalf  under  the 

statute.    Code  of  1873,  ch-  '72,  8  22. 

•  This  was  an  action  of  debt  upon  a  bond  by  Harrison 
M.  Simpson,  assignee  of  Alfred  Moss,  deceased,  against 
A.  S.  Grigsby,  R.  H.  Cockerille,  and  two  others,  sur- 
viving obligors  of  themselves  and  J.  C.  Gunnell.  The 
bond  was  for  $6,600,  bearing  date  the  26th  of  April 
1859,  and  payable  one  year  after  date.  It  was  made  to 
Alfred  Moss,  and  was  by  him  assigned  to  Simpson  ou 
May  9th,  1859.    The  pleas  were  payment  and  usury. 

The  case  was  tried  on  the  4th  of  June  1873,  when 
there  was  a  verdict  and  judgment  for  the  plaintijBf; 
and  the  defendants  applied  for  and  obtained  a  writ  of 
error  and  supersedeas  to  the  judgment 

On  the  trial  the  defendants  took  three  bills  of  ex- 
ception to  rulings  of  the  court  excluding  evidence  ten- 
dered by  them.  The  grounds  of  these  exceptions  are 
sufficiently  set  out  in  the  opinion  of  Judge  Christian. 

Meredith  and  CJ/mghton^  for  the  appellants. 

S.  F.  Beachj  for  the  appellee. 

Christian,  J.,  delivered  the  opinion  of  the  court. 
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This  is  a  writ  of  error  to  a  judgment  of  the  circuit    J[^77. 
court  of  Fairfax  county.  Term. 

Two  questions  are  presented  for  our  decision,  and 

both  arise  upon  the  exclusion  of  certain  testimony     &^7 
offered  by  the  plaintiflfe  in  error.  ^.  ^• 

rrn  •  ■»  •  Simpson, 

The  action  was  debt  upon  a  bond  executed  by  A.  S.  ass'ee,  &c. 
Grigsby  and  four  others,  payable  to  Moss,  and  assigned 
by  Moss  to  Simpson.  The  suit  was  brought  by  the 
assignee  against  the  obligor,  Moss,  the  obligee  being 
dead.  Defendants  pleaded  usury,  an^  on  the  trial 
offered  two  of  themselves  as  witnesses  on  their  own 
behalf.  The  court,  on  motion  of  the  plaintiff,  exclu- 
ded both,  which  is  the  ground  of  the  first  assignment 
of  error. 

This  presents  the  question  as  to  the  true  construc- 
tion to  be  given  to  the  22d  section  of  ch.  172,  Code 
1873.  The  21st  section  provides,  that  "  no  witness 
shall  be  incompetent  to  testify  because  of  interest." 
The  22d  section  contains  the  following  provision: 
"And  where  one  of  the  original  parties  to  the  contract 
or  other  transaction,  which  is  the  subject  of  the  inves- 
tigation, is  dead,  or  insane,  or  incompetent  to  testify 
by  reason  of  infamy,  or  other  legal  cause,  the  other 
party  shall  not  be  permitted  to  testify  in  his  own  favor, 
or  in  favor  of  any  other  party  having  an  interest 
adverse  to  that  of  the  party  so  incapable  of  testifying, 
unless  he  shall  be  first  called  to  testify  on  behalf  of 
such  last  mentioned  party;  and  when  one  of  the  par- 
ties is  an  executor,  administrator,  curator  or  commit- 
tee, or  other  person  representing  a  dead  person,  an 
insane  person,  or  a  convict  in  the  penitentiary,  the 
other  party  shall  not  be  permitted  to  testify  in  his  own 
favor  unless  the  contract  or  other  transaction  in  issue, 
or  subject  of  investigation  was  originally  made  or  had 
with  a  person  who  is  living  and  competent  to  testify, 
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'^77-     except  as  to  such  things  as  have  been  done  since  the 
Tenn.    powoFS  of  soch  fiduciary  were  assumed/' 

The  two  witnesses  offered  in  this  case  were  two  of 

&  aL7   ^^®  obligors.     Moss,  the  obligee,  was  dead.    The  con- 
^-       iractj  which  was  the  subject  of  investigation  in  this  case, 

ass'ee,  &c.  was  the  bond  executed  by  these  two  witnesses  with 
three  other  obligors,  payable  to  Moss,  the  obligee. 
Moss  was  one  of  the  "  original  parties  to  the  contract," 
and  he  was  dead.  Certainly  the  case  comes  within  the 
precise  terms  Qf  the  statute,  and  upon  its  Uieral  inter- 
pretation these  witnesses  must  be  excluded,  because 
one  of  the  original  parties  to  the  contract  made  by 
and  with  them  (Moss,  the  obligee)  is  now  dead.  But 
it  is  insisted  by  the  learned  counsel  for  the  plaintiffi 
in  error,  with  much  ingenuity  and  plausible  reasoning, 
apparently  sustained  by  decisions  from  other  states, 
that  this  literal  interpretation  ought  not  to  be  given  to 
this  stifctute;  and  that  for  the  purposes  for  which  these 
witnesses  were  introduced  they  were  competent  to  tes- 
tify. 

It  was  proposed  to  show  by  these  witnesses  (under 
the  plea  of  usury)  that  the  money  was  loaned  by 
Simpson,  the  assignee,  and  not  by  Moss;  that  the 
^^  transaction^*  was  in  fact  between  the  obligors  and 
Simpson,  and  not  between  them  and  Moss,  and  that 
Simpson,  the  real  party  to  that  transaction,  being  then 
living,  the  obligors  were  competent  witnesses,  as  they 
could  be  confronted  with  Simpson.  To  sustain  this 
position,  the  learned  counsel  rely  upon  the  decisions 
of  other  states.  We  have  carefully  examined  the 
statutes  of  these  states  upon  which  these  decisions 
arose.  First,  as  to  the  New  York  cases,  most  confi- 
dently relied  on  by  the  learned  counsel  for  the  plaintiff 
in  error.  The  statute,  under  which  these  decisions 
were  made,  is  as  follows:  "A  party  to  an  action  may 
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be  examined  in  his  own  behalf,  or  in  behalf  of  any    J^^^ 
other  party,  in  the  same  manner,  and  subject  to  the    Term. 

same  rules  of  examination  as  any  other  witnesses,  ex-  — ; 

cept  that  a  party  shall  not  be  examined  against  parties     ^^. 
who  are  representatives  of  a  deceased  person  in  re-  _.  ^• 

^  ^  Simpson, 

spect  to  any  transactions  Iiad  personally  between  the  ass'ee,  &c 
deceased  person  ami  the  witness;  and  except  also,  that 
neither  husband  nor  wife  shall  be  required  to  disclose 
any  communication  made  by  one  to  the  other."    Law 
of  N.  T.,  83d  Sess.,  1866,  p.  787. 

In  the  North  Carolina  statute,  removing  disqualifi- 
cation on  account  of  interest,  the  exception  forbids  a 
party  from  testifying  ^^  as  to  a  transaction  or  commu- 
nication between  him  and  a  person  deceased,"  &c. 
64  North  Car.  R.  641,  sees.  342,  343,  C.  C.  P. 

In  Arkansas,  the  restriction  as  to  general  compe- 
tency of  parties  interested,  is  "  as  to  any  transactions 
with,  or  statements  to,"  the  deceased  person.  Art. 
Vn  Const.,  sec.  22,  26  Ark.  478. 

In  Missouri,  the  exception  in  the  statute  relates  and 
is  confined  to  persons  who  are  parties  to  the  suit,  the 
issue  arising  on  which  is  on  trial,  and  not  to  others 
who  were  merely  parties  to  the  original  contract. 
Wag.  St.,  1872,  §  1,  47  Missouri  145. 

It  must  be  observed  that  in  these  statutes  of  these 
several  states  there  is  no  prohibition  as  in  ours,  as  to 
**  parties  to  the  original  contract"  not  being  permitted 
to  testify  when  one  of  such  parties  "is  dead."  Conse- 
quently the  decisions  made  under  these  statutes  cannot 
be  relied  on  as  guides  to  the  construction  of  ours. 
After  careful  examination  we  find  that  the  Massachu- 
setts statute  on  this  subject  is  more  nearly  like  ours 
than  that  of  any  other  state.  In  that  state  the  statute 
admits  parties  to  testify,  except  "  where  one  of  the  ori- 
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March    S^^^^  parties  to  the  contract  or  caase  of  action  in  issue 
Term,    and  on  trial  is  dead."    Qenl.  Stat.,  c.  131,  §  14. 


Grigsby 


In  construing  this  statute  in  Granger  and  others^ 
&ais/  eafors  v.  Basseii^  98  Mass.  R.  468,  the  court  says: 
Simpson,  "The  test  of  competency  is  the  cause  of  action  in 
ass'ec,  &c.  Jgg^Q  ^^^  ^^  tvxdX^  not  the  fact  to  which  the  party  is 
called  to  testify.  If  the  cause  of  action  was  a  matter 
transacted  with  a  person  who  has  deceased,  the  other 
party  to  that  transaction  being  also  a  party  to  the  suit, 
is  not  admitted  as  a  witness  at  all,  and  cannot  testify 
to  any  fact  in  the  case.  Otherwise^  he  is  admitted  as 
a  witness,  and  being  so  admitted,  the  statute  contains 
no  restriction  nor  limitation  as  to  the  facts  to  which  his 
testimony  may  or  may  not  be  directed.  His  compe- 
tency must  be  determined  in  advance  by  the  nature  9f 
the  controversy  and  the  questions  in  issue." 

We  think  this  rule  of  construction  must  be  applied 
to  our  statute.  The  plain  purpose  of  the  legislature 
was  to  declare,  that  where  the  lips  of  one  party  to  the 
original  contract  or  transaction,  which  is  the  subject  of 
investigation,  are  closed  in  death,  the  adverse  party 
shall  not  speak  at  all. 

The  object  and  purpose  of  the  statute  was  undoubt- 
edly to  put  the  parties  on  terms  of  equality  in  regard 
to  the  opportunity  of  giving  testimony.  Where  par- 
ties have  contracted  with  each  other,  each  may  be 
supposed  to  have  an  equal  knowledge  of  the  transac- 
tion, and  both,  if  living  and  sane,  are  allowed  to  tes- 
tify. But  if  one  is  precluded  by  death  or  insanity,  the 
other  is  not  entitled  to  the  undue  advantage  of  being 
a  witness  in  his  own  case.  While  the  statute  has  re- 
moved all  restrictions  as  to  interest,  and  opened  the 
lips  of  all  parties  to  ^'  the  contract  or  other  transac- 
tions, which  is  the  subject  of  investigation,"  when 
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death  comes  and  closes  the  lips  of  one,  even-handed  y^k 

justice  requires  that  the  mouths  of  all  should  be  sealed.  Term. 
Under  our  statute,  as  under  that  of  Massachusetts, 


which  it  nearly  resembles,  the  test  of  competency  is     &^7 
not  the  fact  to  which  the  party  is  called  to  testify,  but  g.^^- 
the  true  test  of  competency  is,  is  one  of  the  "parties  ass*ec,  &L 
to  the  original  contract  or  transaction,  which  is  the 
subject  of  investigation,"  dead?    By  this  fact  his  com- 
petency must  be  determined  in  advance.    If  the  con- 
tract or  transaction  was  with  a  person  who  has  de- 
ceased, the  other  party  is  not  admitted  as  a  witness  at 
ally  and  cannot  testify  tq  any  fact  in  the  case. 

The  principles  hereiu  declared,  as  settling  the  true 
construction  of  the  statute  under  consideration,  have 
already  been  adopted  by  the  court.  In  a  very  recent 
case,  Mason  and  others  v.  Woodj  to  be  reported  in  27 
Gratt.  (783,)  Judge  Anderson^  delivering  the  opinion  of 
the  court,  said  in  reference  to  this  section  (22d) :  The 
language  of  the  statute  seems  to  be  explicit — "  Where 
one  of  the  original  parties  to  the  contract  *  *  * 
is  dead,  *  *  the  other  party  shall  not  be  admitted 
to  testify  in  his  own  favor,"  &c.  The  legislature  may 
have  intended  to  limit  the  incompetency  to  testify  to 
transactions  between  the  living  and  deceased  party,  or 
to  the  acts  and  declarations  of  the  deceased  party,  and 
not  to  have  otherwise  restricted  his  general  compe- 
tency, as  declared  by  the  21st  section;  but  if  so  in- 
tended it  is  not  so  expressed.  By  the  terms  and  ex- 
press letter  of  the  law,  parties  in  such  cases  are 
declared  to  be  incompetent  to  testify  in  their  own 
fevor.  There  is  no  limitation  of  incompetency  as  to 
the  subject-matter  of  the  testimony.  It  is  general 
and  unrestricted.  They  are  declared  to  be  incompe- 
tent to  testify  in  the  cause  in  their  own  fevor.    It 

might  have  been  reasonable  in  the  legislature  to  have 
Vol.  xxvin — 46 
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1877.     restricted  the  incompetency  to  such  matters^  as  the 
Term.    Other  party,  if  not  incapacited,  might  be  qualified  to 

speak  to,  as  acts  and  declarations  imputed  to  him,  or 

^^J   transactions  in  which  he  acted  a  part,  and  left  un- 
.  ^-       touched  his  competency  as  to  other  matters:  and  such 

Simpson, 

ass'ec,  &c.  restriction  might  comport  with  the  spirit  of  the  act; 
but  the  legislature  has  not  so  said,  and  the  court  is  not 
disposed  to  extend  the  operation  of  the  act  beyond  its 
terms  and  express  provisions;  and  the  incompetency 
of  parties  to  testify  in  their  own  fevor  in  such  cases 
being  declared  by  the  act  in  express  terms,  they 
must  be  held  incompetent  to  ^testify  to  any  matter 
bearing  upon  the  issues  in  the  cause." 

These  views,  so  recently  expressed  by  the  unanimous 
judgment  of  the  court,  are  decisive  of  the  questions 
raised  in  the  case  before  us. 

The  court  is  therefore  of  opinion,  that  the  circuit 
court  did  not  err  in  excluding  the  witnesses,  Qrigsby 
and  Cockerelle,  both  of  whom  were  obligors  in  the 
bond  payable  to  Moss,  who  was  dead,  which  bond  was 
the  subject  of  the  suit. 

Nor  does  the  fact,  that  Cockerelle  was  the  adminis- 
trator of  Moss,  affect  the  question  of  bis  competency. 
He  stood  in  a  double  relation.  He  was  a  defendant 
obligor  in  the  suit,  and  he  was  administrator  of  the 
deceased  obligee.  The  fact  that  he  occupied  this  lat- 
ter relation  did  not  relieve  him  from  restrictions  of 
incompetency  applicable  to  him  in  the  former.  Both 
Cockerelle  and  Grigsby  were  incompetent,  because 
both  were  obligors  in  the  bond  payable  to  Moss,  in 
which  the  suit  was  brought,  and  Moss  was  dead. 

The  court  is  further  of  opinion,  that  the  circuit  court 
did  not  err  in  excluding  the  memorandum  in  writing 
and  figures  proved  to  be  in  the  handwriting  of  E.  R. 
Fred.    It  was  proved  that  the  plaintiff  had  no  know^ 
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ledge  of,  and  had  never  seen  this  paper,  and  it  was  in    Jl^7^ 
fact  an  offer  to  introduce  the  declaration  of  Fred,    Term. 

which  was  clearly  inadmissible.  

Upon  the  whole  case,  the  court  is  of  opinion  there    &f^7 
is  no  error  in  the  judgment  of  the  circuit  court,  and       ^• 
that  the  same  be  affirmed.  ass'ee,  &c. 


Judgment  affirmed. 
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Carter,  Trustee^  ^.  v.  McArtor  ^  ah. 

April  5. 

Absent,  Anderson^  J. 

1877.        ^'  ^^^  ^^  principles  on  which  a  court  of  equity  will  act  on  an  applica^ 

March  tion  to  correct  a  mistake  in  a  deed,  see  the  opinion  of  Staples,  J. 

Term. 

II.  In  March  1844,  by  an  agreement  in  writing,  D  sells  a  tract  of  land  to 
M,  for  which  M  is  to  transfer  to  D  bonds  of  K,  secured  by  a  deed  of 
trust  on  real  estate,  and  gives  his  bond  for  the  balance  of  the  pur- 
chase money,  payable  in  ten  years  with  interest;  and  M  is  to  convey 
the  land  in  trust  to  secure  the  payment  of  the  bonds  of  K,  and  the 
balance  of  the  purchase  money.  In  December  1844,  M  conveys  the 
land  in  trust  to  secure  to  D  a  bond  of  ^,000,  payable  in  ten  years 
.  with  interest,  but  no  reference  is  made  in  the  deed  to  the  bonds  of  K. 
The  real  estate  on  which  the  bonds  of  K  are  secured  diminishes  in 
value,  and  when  sold  by  D  in  1852,  brings  only  one-third  of  the 
amount  due  on  the  bonds.  In  1858  C,  trustee,  claiming  under  D,. 
files  his  bill  against  M  and  others,  claiming  that  by  mistake  the  deed 
of  trust  executed  by  M  omitted  to  secure  the  K  bonds.  A  witness 
who  drew  the  agreement,  but  was  not  present  when  the  deed  was 
drawn  and  executed,  says  he  in  1845  called  attention  to  the  mistake, 
*  and  was  told  the  agreement  was  sufficient  to  bind  the  land — Held  : 

1.  The  presumption  is,  that  the  intention  to  secure  the  K  bonds  by 

the  deed  was  relinquished  before  the  deed  was  drawn  and 
executed;  and  the  evidence  is  insufficient  to  rebut  that  pre- 
sumption. 

2.  The  parties  having  known,  as  early  as  1852,  that  the  real  estate 

on  which  the  K  bonds  was  secured  was  not  sufficient  to  dis- 
charge them,  and  they  having  delayed  until  1858  before  they 
filed  their  bill,  they  are  precluded  by  their  laches  from  any 
relief. 

By  a  memorandum  of  agreement  under  seal  bear- 
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iDg  date  the  12th  of  March  1844,  between  Daniel  Hitt    j>^7^ 
of  the  first  part,  Robert  McArtor  of  the  second  part,    Tenn. 

and  Richard  De  Butts  of  the  third  part,  all  of  the 

<50unty  of  Fauquier,  it  was  witnessed  that  De  Butts  Trustee, 
had  sold  to  Hitt  and  McArtor,  to  be  equally  divided  y^Jj^  ^ 
between  them,  two  parcels  of  land  containing  three  &  ais. 
hundred  and  nineteen  acres,  at  $50  per  acre.  And  De 
Butts  agreed  to  purchase  of  Hitt  a  tract  of  two  hun- 
dred and  thirty-five  acres,'  at  the  same  price,  and  to 
pay  Hitt  the  diflference.  And  for  the  moiety  of  the 
land,  of  one  hundred  and  fifty-nine  acres,  purchased 
by  McArtor,  he  was  to  pay  as  follows:  six  bonds  of 
W.  A.  £erchival,  supposed  to  amount  in  all  to  $1,160 
or  $1,200;  also  one  negro  woman  and  two  children  at 
^600,  and  the  balance  in  ten  years,  with  interest  pay- 
able semi-annually.  And  McArtor  was  to  guarantee 
the  prompt  payment  of  the  Kerchival  bonds,  and  to 
give  a  deed  of  trust  upon  the  latod  to  secure  the  pay- 
ment of  the  whole  purchase  money,  including  the 
amount  of  the  Kerchival  bonds. 

The  Kerchival  bonds  and  the  negro  woman  and 
children  were  delivered  to  De  Butts,  and  he  having 
conveyed  the  land  to  McArtor,  McArtor  and  wife  by 
deed  bearing  date  the  18th  of  December  1844,  con- 
veyed the  land  to  Thomas  N.  Latham,  in  trust  to  secure 
the  payment  to  De  Butts  of  a  bond  of  $6,000,  bearing 
date  April  1st,  1844,  and  payable  with  interest  in  ten 
years.  In  this  deed  no  allusion  is  made  to  the  Ker- 
chival bonds. 

In  May  1855,  Richard  De  Butts  conveyed  to  Ed- 
ward Hall  this  bond  for  $6,000,  with  other  property, 
in  trust  for  the  separate  use  of  Mrs.  Sarah  M.  0.  De 
Butts;  and  Richard  H.  Carter  was  subsequently  sub- 
stituted in  the  place  of  Hall. 

In  March  1858,  Richard  H.  Carter,  as  trustee  for 
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'^77.    Mrs,  De  Butts,  instituted  a  suit  in  equity  in  the  cir- 
Term,    cuit  court  of  Fauquier  county,  against  Robert   Mc- 

" Artor,  Mr.  and  Mrs.  De  Butts,  Latham  and  Kerchi- 

Trust^',  v^l*    I^  ^^^  WU  he  set  out  the  agreement  and  deed 
^,  \'       of  trust  aforesaid,  and  says  that  from  some  mistake, 

McArtor  '  "^  ' 

&ais.  omission,  accident,  or  some  other  cause,  McArtor 
failed  to  secure  on  the  said  land  the  ultimate  pay- 
ment of  the  said  Kerchival  bonds,  with  the  interest 
on  the  same,  which,  by  the  terms  of  said  agreement, 
he  bound  himself  to  do.  That  after  his  appointment 
as  trustee  as  aforesaid,  De  Butts  assigned  and  de- 
livered to  him  the  said  bonds.  That  when  McArtor 
assigned  them  to  De  Butts  they  were  secured  by  deed 
of  trust  on  certain  property  in  the  village  of  Paris^ 
executed  to  L.  P.  Payne  as  trustee,  under  which  an 
informal  sale  was  made,  when  the  property  was  bid 
in  by  McArtor  at  $450.  But  this  sale  proving  in- 
valid, another  sale  o{  the  property  was  made  under  a 
decree  of  the  court  in  a  suit  brought  by  De  Butts^ 
at  which  sale,  on  the  20th  of  December  1852,  the  said 
De  Butts  became  the  purchaser  at  $500,  leaving  a 
large  balance,  which  he  states,  still  due  upon  the 
bonds.  That  at  the  time  of  the  delivery  by  McArtor 
to  De  Butts  of  the  said  bonds,  Kerchival  was  utterly 
insolvent,  and  so  continues;  that  it  would  have  been 
VMU  to  attempt  to  coerce  the  payment  of  the  money 
mentioned  in  the  bonds  by  process  of  law  when  they 
feH  due;  and  the  property  conveyed  in  the  deed  of 
trust  was  wholly  inadequate  to  secure  them. 

The  prayer  of  the  bill  is,  that  McArtor  may  be 
decreed  to  pay  the  amount  due  upon  said  bonds,  and 
in  default  of  payment,  that  the  land  aforesaid,  upon 
which  he  bound  himself  to  secure  the  payment,  may 
be  decreed  to  be  sold  for  the  satisfiawjtion  thereof;  and 
for  general  relief. 
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McArtor  demurred  to  the  bill  for  want  of  equity,    JL^7^ 
and  he  also  answered.    He  admits  he  passed  to  De    Term. 

Butts  the  Kerchival  bonds,  in  part  payment  of  the 

purchase  money  of  the  land  purchased  by  him;  but  Trustee, 
he  denies  that  "  from  mistake,  omission,  accident,  or  . .  ^• 

'  '  McArtor 

some  other  cause,"  there  was  a  failure  to  secure  by  &  ais. 
the  deed  of  trust  which  he  executed  to  Latham  upon 
the  land  purchased  by  him,  as  is  alleged  in  the  bill, 
the  ultimate  or  any  payment  of  the  Eerchival  bonds. 
On  the  contrary,  respondents  distinct  recollection  is, 
that  Latham,  the  trustee,  who  wrote  the  deed,  pre- 
pared it  in  the  presence  and  under  the  direction  of 
the  parties,  with  the  contract  between  the  parties 
before  him;  and  he  insists  that  if  there  had  been  an 
agreement  to  embrace  the  Eerchival  bonds,  which  he 
does  not  admit,  it  was  at  the  time  of  executing  the 
deed  of  trust  abandoned. 

He  further  says,  that  a  short  time  before  he  trans- 
ferred the  Kerchival  bonds  to  De  Butts,  he  had  sold 
the  property,  on  which  they  were  secured  by  deed  of 
trust,  to  Kerchival  for  $1,200,  and  Kerchival  had  put 
upon  it,  prior  to  the  transfer,  valuable  repairs,  greatly 
enhancing  its  value.  That  De  Butts,  about  the  year 
1845,  caused  a  sale  of  the  property  to  be  made,  at 
which  sale  respondent  being  liable,  as  assignor  of 
Bidd  bonds,  attended  and  bid  in  the  property  at  $650, 
instead  of  $450,  as  stated  in  the  bill ;  at  which  sum 
respondent  was  well  content  to  keep  the  property,  and 
pay  De  Butts  the  balance  due  upon  the  bonds;  but 
the  sale  having  been  made  without  the  presence  of 
the  trustee,  it  was  deemed  to  be  void,  and  was  not 
consummated  for  six  years  afterwards.  The  said  De 
Butts  took  no  steps  to  collect  the  said  bonds,  either 
by  a  sale  of  the  real  estate  or  proceedings  against 
Kerchival;  during  all  which  time  the  real  estate  was 
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'^77-     constantly  diminiahing  in  value.     It  was  subsequently 
Term,    sold,  as  Stated  in  the  bill.    And  he  relies  upon  the 

statute  of  limitations  as  a  bar  to  the  claim. 

•^i^l       A  number  of  witnesses  were  examined  in  the  case; 
^,  \'       but  the  only  evidence  in  relation  to  the  difterence 

McArtor 

&  ais.  between  the  agreement  and  the  deed  of  trust,  is  that 
of  Edward  Hall,  who  wrote  the  agreement.  His  tes- 
timony is  sufficiently  stated  by  Judge  Staples  in  his 
opinion. 

The  cause  came  on  to  be  heard  on  the  2d  of  Febru- 
ary 1872,  when  the  court  held  that  there  was  not  suffi- 
cient evidence  to  reform  the  deed  of  trust  to  Latham, 
so  as  to  charge  the  same  with  the  Eerchival  bonds; 
and  therefore  dismissed  the  bill  with  costs.  And 
Garter  thereupon  applied  to  this  court  for  an  appeal; 
which  was  allowed. 

Brooke  ^  Scott  and  Mosby^  for  the  appellant. 

Wm.  jH.  Payne^  for  the  appellees. 

Staplbs,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion,  that  although  a  deed  or 
other  instrument  may  be  reformed,  when  through  mis- 
take or  accident  it  does  not  accurately  represent  the 
agreement  of  the  parties,  it  is  necessary  that  both  the 
agreement  and  the  mistake  shall  be  made  out  by  the 
clearest  and  most  satisfactory  testimony.  Where  the 
mistake  is  established  by  other  preliminary  written 
agreements,  equity  more  readily  interferes  than  in 
cases  where  the  mistake  is  to  be  established  by  parol 
evidence.  But  even  where  there  is  a  preliminary 
article  of  agreement  or  settlement,  it  must  be  made 
plainly  to  appear  that  the  parties  intended  in  their 
final  instrument  merely  to  carry  into  effect  the  con- 


Digiti 


ized  by  Google 


COURT  OP  APPBALS    OP  VIRGINIA.  361 

trol  or  arrangement  set  forth  in  the^  prior  agreement    ^^^ 
The  very  circumstance  that  the  final  instrument  of    Tenn. 

conveyance  differs    from    the    preliminary  contract, 

affords  of  itself  some  presumption  of  an  intentional  xnisS, 
<5hange  of  purpose  or  agreement,  unless  there  is  some  w_^ 
recital  in  it,  or  some  other  attendant  circumstance,    &ais. 
which  demonstrates  that  it  was  merely  in  pursuance 
of  the  original  contract.    Story's  Eq.  Ju.,  §  160;  Leas' 
€2^ or  V.  MdsoHy  9  Gratt.  277;  Matizy  v.  SeUarSy  26  Gratt. 
€41. 

In  leading  cases  in  equity,  vol.  U,  part  I,  page  980 
{E.  1877),  the  rule  is  thus  expressed.  The  burden  of 
proof  is  throughout  on  the  complainant,  who  must  re- 
but  the  presumption  that  the  writing  speaks  the  final 
agreement  by  the  clearest  and  most  satisfactory  evi- 
dence. It  must  not  only  appear  that  the  parties 
entertained  a  different  intention  in  the  first  instance, 
but  that  it  was  not  changed  at  or  before  the  ezecu-  '  • 
tion  of  the  instrument;  for  otherwise,  the  legal  and 
natural  inference  is,  it  was  laid  aside  for  that  ex- 
pressed in  the  writing. 

The  court  is  further  of  opinion,  that  applying  these 
principles  to  the  case  before  us,  there  is  no  error  in 
the  decree  of  the  circuit  court  According  to  the 
memorandum  or  articles  of  agreement,  entered  into 
on  the  12th  March  1844,  it  was  provided  that  the  deed 
of  trust  to  be  executed  by  the  appellee,  McArtor,  to 
secure  the  payment  of  the  purchase  money  due  his 
vendor,  Bichard  De  Butts,  was  also  to  include  the 
amount  of  the  £erchival  bonds.  That  deed  was  not 
executed  until  the  18th  of  December  1844.  It  does 
provide  for  the  payment  of  $6,000,  part  of  the  pur- 
chase money,  bnt  it  makes  no  provision  for  the  Ker- 
chival   bonds.    It  makes  no  reference  whatever  to 

them.    Whether  this  omission  was  accidental,  or  whe- 
VoL.  xxvni — 46 
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1877.     tiiei.  the  parties  were  satisfied  the  Kerchival  boods 

March  * 

Term,    were  already  amply  secured  by  deed  of  trust,  it  is 

impossible  to  say.     As  has  been  already  said,  the  pre- 

Trust^e,  sumptioD  is,  that  the  deed  speaks  the  final  agreement 
McArtor  ^^  ^^^  parties.  It  devolves  upon  the  appellant  to  re- 
&  ais.  but  that  presumption  by  satisfactory  evidence.  It  is 
incumbent  upon  him  to  show  that  the  intention  ex- 
pressed in  the  memorandum  was  not  changed  before 
the  execution  of  the  deed.  As  one  or  the  other  must 
be  held  to  express  the  true  agreement,  the  legal  and 
natural  inference  is,  that  the  one  last  executed  is  the 
proper  one.  There  is  nothing  in  the  deed  to  rebut 
this  inference.  Had  the  recitals  therein  made  dis- 
closed a  purpose  to  provide  for  the  payment  of  the 
purchase  money,  there  would  be  greater  reason  to 
conclude  the  omission  was  accidental.  But  nothing  is 
said  about  purchase  money.  All  the  provisions  relate 
to  a  bond  of  $6,000;  the  date,  time  and  mode  of  pay- 
ment of  which  are  minutely  stated.  From  all  which 
it  may  be  fairly  concluded  that  the  parties  in  pre- 
paring and  executing  the  deed  had  reference  to  the 
original  agreement,  were  then  fully  apprized  of  all  its 
terms,  and  waived  the  provision  touching  the  Ker- 
chival  bonds. 

The  only  testimony  adduced  by  the  appellant,  to 
controvert  the  correctness  of  this  view,  is  found  in  the 
deposition  of  Edward  Hall,  the  father-in-law  of  De 
Butts.  This  deposition  was  taken  in  the  absence  of 
the  opposing  party  and  bis  counsel,  upon  three  days' 
notice  given  to  a  daughter  of  McArtor  in  his  absence^ 
without  explanation,  and  all  the  interrogatories  and 
answers  alleged  to  be  wholly  in  the  handwriting  of 
counsel.  The  deposition  was  excepted  to  upon  these 
grounds.  Whether  the  exceptions  were  ever  called  to 
the  attention  of  the  court  below,  or  were  passed  upon^ 
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does  not  appear.    Waiving  any  inquiry  upon  those    Jl^ 
points,  and  giving  to  the  appellants  the  benefit  of  the    Tem. 

evidence,  it  is  altogether  insufficient  to  establish  the 

alleged  mistake,  especially  against  the  positive  denials  Trustee 
of  the  answer.  The  deposition  was  taken  twenty-two  ^ 
years  after  the  date  of  the  contract,  and  relates  to  &  ais. 
transactions,  the  most  material  of  which  occurred  in 
.  the  absence  of  the  witness,  and  of  which  he  had  no 
personal  knowledge.  He  does  not  pretend  that  Mc- 
Artor's  attention  was  called  to  the  mistake,  or  that 
the  latter  had  ever  admitted  a  mistake  was  committed 
in  the  preparation  and  execution  of  the  deed  of  trust. 
He  does  say  that  when  he,  the  witness,  saw  the  deed 
of  trust,  shortly  after  its  execution,  he  called  atten- 
tion to  the  omission,  and  was  told  it  made  no  dif- 
ference, as  the  contract  was  a  sufficient  guarantee  for 
the  payment  of  the  Kerchival  bonds.  If  this  be  so,  it 
may  serve  in  some  measure  to  explain  the  reasons  in- 
fluencing the  parties  in  confining  the  deed  as  a  security 
for  the  $6,000  bond. 

Notwithstanding  the  appellants,  or  those  under 
whom  they  claim,  had  actual  notice  of  the  alleged 
mistake  as  far  back  as  January  1845,  no  suit  was 
brought,  and  no  claim  was  ever  asserted  to  have  it 
corrected  until  the  year  1868,  a  period  of  fourteen 
years,  when  this  bill  was  filed.  No  excuse  is  given  or 
attempted  for  this  long  delay.  This  is  the  more  sur-  ^ 
prising,  because,  as  early  as  1862,  the  property  con- 
veyed to  secure  the  payment  of  the  Kerchival  bonds 
was  sold,  and  an  amount  realized  from  tibe  sale  suffi* 
cient  to  pay  only  about  one-third  of  the  debt.  And 
yet  with  full  knowledge  of  this  deficiency  the  parties 
delayed  the  assertion  of  this  claim  for  nearly  six  years. 
There  is  but  one  satisfactory  theory  upon  which  such 
conduct  can  be  explained.    At  the  time  the  deed  of 
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March  ^^^^^  ^*®  exocuted,  the  property  pledged  for  the  pay- 
Term,  meot  of  the  Kerchival  hoods  was,  on  all  hands,  re- 
garded  as  sufficient  for  that  purpose.  As  by  the  con- 
Trustee,  ^^^^^  ^f  B^l^  ^^^  assignment  De  Butts  became  the 
McArtor  ^^^®^  ^^  *^^  bonds,  and  entitled  to  the  deed  of  trust, 
&  ais.  with  the  privilege  of  enforcing  the  same  at  his  plea- 
sure, it  might  well  be  that  he  was  content  with  the 
security  thus  given  him,  while  McArtor,  on  the  other 
hand,  was  unwilling  to  subject  his  own  property  to  the 
hazards  of  any  delay  on  De  Butts'  part  in  collecting 
the  Kerchival  bonds.  When,  therefore,  the  deed  of 
trust  was  to  be  given,  no  provision  was  inserted  in  it 
for  their  payment.  If  such  was  the  view  taken,  the 
result  fully  justified  the  caution  of  McArtor.  The 
Kerchival  property  was  at  the  time  amply  sufficient 
for  the  payment  of  that  debt;  and  yet  in  consequence 
of  De  Butts'  delay  in  enforcing  the  collection,  the  pro- 
perty, from  mismanagement  or  other  causes,  became 
so  impaired  in  value,  that  when  the  sale  was  made  in 
1852,  De  Butts  himself  being  the  purchaser,  it  brought 
but  one-third  of  its  original  value.  This  of  itself 
would  be  sufficient  to  prevent  the  interposition  of  a 
court  of  equity  in  correcting  the  mistake,  even  if 
clearly  established.  A  party  having  a  just  claim  to 
invoke  the  jurisdiction  of  that  court  upon  equitable 
grounds,  must  exercise  reasonable  diligence  in  the 
^  assertion  of  his  demands.  If  by  his  laches  injustice 
may  be  done  the  defendant  the  court  declines  to  in- 
terfere. And  this  principle  is  justly  applied  to  bills 
to  reform  contracts  on  the  ground  of  mistake  as  to 
other  cases. 

The  court  is  therefore  of  opinion  there  is  no  error 
in  the  decree  of  the  circuit  court,  and  the  same  must 
be  affirmed. 
Deoreb  appirmed. 
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Term. 


Cole's  committee  v.  Cole's  adm^r. 

April  5. 

Absent,  Anderson,  J. 

I.  W,  committee  of  a  lunatic  C,  settled  his  account  in  1858,  which  showed  1877. 
him  indebted  to  C  in  the  sum  of  11,761.72.  In  1863  W  again  set-  March 
tied  his  account,  showing  a  balance  against  him  of  11,394.71  >  as  of 
the  1st  November  1863,  the  only  charges  against  him  in  this  account 
being  the  balance  of  the  previous  account.  In  March  1864,  upon  the 
petition  of  W,  the  judge  of  the  circuit  court  made  an  order,  author- 
izing him  to  invest  the  amount  of  |i,ooo  in  Confederate  or  State 
bonds;  and  in  the  same  month  W  deposited  this  sum  with  the  treasu- 
rer of  the  Confederate  States,  and  received  a  certificate  showing  he 
was  entitled  to  receive  a  /our  per  cent,  bond  of  the  Confederate 
States ;  but  it  does  not  appear  that  the  bond  was  ever  issued — Held  : 
The  money  in  the  hands  of  W  having  been  received  in  good  money, 
the  order  of  the  judge  was  not  authorized  by  the  statute,  and  W  must 
account  for  it  in  good  money. 

3.  The  commissioner,  in  settling  the  account  of  W,  makes  two  statements, 
the  only  difference  in  them  being,  that  in  one  he  gives  W  credit  for 
the  ^i,cxx>  Confederate  bond,  and  in  the  other  he  omits  it;  and  he 
refers  the  question  of  Ws  right  to  the  credit  to  the  court.  The  court 
adopts  the  statement,  giving  him  the  credit,  and  decrees  accordingly. 
On  appeal  held,  an  exception  to  the  report  was  not  necessary,  and 
the  appellate  court  may  correct  the  decree. 

3.  The  accounts,  settled  in  1558  and  1863,  speaks  of  W  as  trustee  of  C; 

but  in  the  account  by  the  commissioner  he  is  treated  as  committee  of 
C  There  having  been  no  exception  to  the  report  for  bringing  into 
the  latter  account  the  charges  in  the  first  two,  Ws  adm'r  cannot  object 
to  the  report  on  this  ground  in  the  appellate  court,  he  not  having  ex- 
cepted in  the  circuit  court 

4,  A  bill  sajTS :  "  Your  complainant  C,  who  being  a  person  of  unsound 

mind,  sues  by  his  next  friend  and  committee  A."  It  will  be  con- 
sidered and  treated  as  a  suit  by  the  committee. 
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I87^  This  was  a  suit  in  equity  in  the  circuit  court  of 
Term.  Charlotte  county,  brought  by  Paul  V.  Adams,  com- 
mittee of  Meriwether  Cole,  a  lunatic,  against  the  ad- 
ministrator of  Walter  W.  Cole,  deceased,  a  former 
_^-,      committee  of  the  lunatic,  for  a  settlement  of  the 

Cole's  ' 

admv.  account  of  said  Walter  W.  Cole.  The  only  matter 
of  controversy  in  the  circuit  court  seems  to  have  been 
whether  Walter  W.  Cole  was  entitled  to  a  credit  for 
$1,000,  invested  under  an  order  of  the  judge  in  a 
Confederate  bond.  The  court  below  allowed  the 
credit,  and  Adams,  the  committee,  obtained  an  appeal 
to  this  court.  The  case  is  stated  by  Judge  Burks  in 
his  opinion. 

W.  W.  Henry y  for  the  appellant 

Wood  BotUdirij  Jr.,  for  the  appellee. 

Burks,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  the  county  of  Charlotte,  pronounced  on  the  1st  day 
of  April  1871,  in  a  suit  brought  in  the  name  of  the 
appellant,  a  person  of  unsound  mind,  by  his  next 
friend  and  committee,  against  the  appellee,  as  ad- 
ministrator of  Walter  W.  Cole,  deceased,  the  former 
committee  of  the  appellant 

The  only  object  of  the  suit  was  to  hold  the  estate  of 
the  said  Walter  W.  Cole  to  account  for  the  sum  of 
$1,000,  alleged  by  the  administrator  to  have  been  in- 
vested by  his  intestate  for  the  appellant  in  a  bond  of 
the  Confederate  States,  under  an  order  of  the  judge 
of  said  court  made  in  vacation  on  the  8th  day  of 
March  1864,  upon  an  ex  parte  petition  of  the  said 
Walter  W.  Cole,  under  the  act  of  the  general  assem- 
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bly  passed  March  5th,  1863,  entitled  "  an  act  anther-  ^^^7^ 
izing  fiduciaries  to  invest  fnnds  in  their  hands  in  cer  Tenn. 
tain  cases,  and  for  other  purposes."    Acts  of  1862--'63, 

Ch.  46,  p.  81.  committee 

A  commissioner  of  the  court  was  ordered  to  take    ^  \' , 

Cole's 

an  account  of  the  transactions  of  the  said  Walter  W.  adm'r. 
Cole  as  committee,  "showing  what  estate  of  Meri- 
wether Cole  (the  lunatic)  went  into  the  hands  of  said 
<;ommittee,  and  his  disposition  of  the  same,  and  parti- 
cularly when  and  from  what  source,  and  in  what  kind 
of  funds  the  sum  of  $1,000  was  received,"  alleged  to 
have  been  invested  as  aforesaid. 

The  account  was  taken  as  ordered,  and  by  the  re- 
port of  the  commissioner,  and  the  evidence  in  the 
<»use,  it  appears  that  the  said  Walter  W.  Cole  quali- 
fied as  committee  of  the  appellant  in  the  year  1854. 
He  made  two  ex  parte  settlements  of  his  accounts,  one 
in  the  year  1868,  and  the  other  in  the  year  1863.  By 
the  first  of  these,  it  appears  that  the  only  estate  of  the 
lunatic,  that  ever  came  to  the  hands  of  the  committee, 
was  the  sum  of  $1,952.41,  received  June  1st,  1854; 
And  the  balance  found  against  him  on  the  first  settle- 
ment, to  wit:  $1,761.72,  as  of  the  Ist  day  of  Novem- 
ber 1858,  was  carried  into  the  account  stated  in  the 
second  settlement,  which  last  named  account  as  stated 
showed  a  balance  against  him  of  $1,894.71,  as  of  the 
1st  day  of  November  1863. 

This  last  named  balance  therefore,  of  $1,394.71,  was 
payable  in  specie  or  its  equivalent.  It  had  never  been 
invested,  so  far  as  appears,  and  it  was  therefore  a  specie 
debiy  owing  by  the  committee  to  the  estate  he  repre- 
sented. 

The  petition,  on  which  the  order  of  the  8th  of  March 
1864  was  made,  does  not  appear  in  the  record.  A 
copy  of  the  order,  however,  is  filed,  in  which  the  peti- 
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March    *^^°  ^®  merely  referred  to,  not  recited,  and  the  peti- 

Tcrm.    tioner  by  that  order  was  authorized  to  invest  in  his 

name  as  committee  $1,000  in  interest-bearing  bonds  of 

committee  ^^^  Confederate  States,  or  State  of  Virginia,  "to  be 

^- ,      held  by  him  according  to  law." 

adm*r.  It  does  not  appear  that  the  investment  as  ordered 
was  ever  completed.  The  certificate  of  a  depositary 
of  the  Confederate  States,  dated  11th  March  1864,  is 
filed,  showing  that  the  sum  of  $1,000  was  paid  into  the 
oflSce  of  the  depositary  on  that  day  by  the  said  Walter 
W.  Cole,  which  entitled  him  to  registered  bonds  of 
the  Confederate  States,  bearing /our  per  centum  per  an- 
num  interest  from  that  date.  Bat  no  such  registered 
bonds  were  filed,  nor  does  it  appear  that  any  such  were 
ever  issued  in  pursuance  of  the  certificate. 

We  have  then  the  naked  case  of  a  fiduciary  owing 
a  specie  debt  to  the  estate  he  represented,  attempting 
to  discharge  that  debt  by  substituting  therefor  an  in- 
complete investment  in  four  per  cent.  Confederate 
bonds  of  his  own  Confederate  notes,  depreciated  to 
such  an  extent  as  to  be  of  comparatively  little  value. 
The  circuit  court  of  Charlotte  allowed  the  amount 
of  this  pretended  investment  as  a  credit  to  the  estate 
of  the  committee  in  the  settlement  of  his  accounts, 
and  this  is  the  only  assignment  of  error  relied  on  by 
the  appellant  here. 

If  this  had  been  the  first  case  in  this  court  in  which 
the  validity  of  such  an  investment  as  was  made  by  this 
committee  was  questioned,  we  should  have  had  no  dif- 
ficulty in  holding  that  it  was  of  no  force.  But  the  in- 
validity of  such  investments  has  been  already  settled 
by  repeated  decisions  of  this  court  CampbeWs  ex^ors 
V.  CampbeWs  ex^OTj  22  Qratt  649;  Orkkard^s  eafor  v. 
OrickarcPs  legatees^  26  Gratt  410;  Kirby  v.  Ooodykoontz 
^  als.,  26  Gratt.  298. 
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It  is  insisted  however  by  the  coansel  for  the  appel-    Jl^77- 
lee,  that  the  error  complained  of  by  the  appellant  can-    Term. 

not  be  corrected  on  this  appeal,  because  the  appellant 

did  not  except  to  the  commissioner's  report  in  the  cir-  commtttee 
cuit  court.  The  facts  were  shown  by  the  report  and  ^ , 
the  evidence  in  the  cause.  The  commissioner  did  adm'r. 
not  undertake  to  pass  upon  the  validity  of  the  invest- 
ment, but  that  being  a  question  of  law,  arising  upon 
the  facts  stated,  he  expressly  referred  it,  as  he  had 
the  right  to  do,  to  the  court  for  decision ;  and  for  the 
convenience  of  the  court,  in  applying  the  law,  he 
made  alternate  statements  of  the  accounts,  in  one  of 
which  the  committee  was  credited  with  the  amount  of 
the  investment  claimed,  and  in  the  other  no  such 
credit  was  allowed.  This  was  the  only  difference  in 
the  two  accounts  as  stated.  In  such  case  no  excep- 
tion by  either  party  in  regard  to  the  investment  was 
necessary.  The  alternate  statements,  in  respect  of 
the  credit  for  the  investments  allowed  in  the  one, 
and  disallowed  in  the  other,  was  to  that  extent,  and 
no  further,  conflicting,  and  so  far  each  operated  as  an 
exception  to  the  other;  and  in  deciding  the  question 
of  law,  submitted  by  the  commissioner,  the  court  must 
of  necessity  have  adopted  one  statement  and  rejected 
the  other. 

It  was  further  argued  by  the  counsel  for  the  appel- 
lee, that  the  evidence  in  the  record  does  not  show  that 
the  appellee's  intestate  was  at  all  indebted  as  committee 
to  the  appellant;  that  the  ex  parte  settlements  appear 
on  their  face  to  have  been  of  accounts  of  the  said  in- 
testate as  trustee  of  the  appellant,  and  that  the  balance 
carried  by  the  commissioner  into  the  account  stated 
by  him  of  the  transactions  of  the  said  intestate  as 
committee,  was  a  balance  which  appeared  to  be  owing 
by  said  intestate  as  ^Hrustee''  and  not  as  ^^commit- 
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1877.     tee."    We  think  it  does  sufficiently  appear,  looking  to 
Term,    the  whole  record,  that  this  balance  was  owing  by  the 

appellee's  intestate  as  "committee,*'  and  althongh  in 

conunittee  thcse  6X  parte  settlements  the  appellee   was    styled 
^\\      "trustee"    by  the  commissioner  who   stated  the  ao- 

Cole*s  "^ 

adm'r.  counts,  yet  the  settlements  were  really  of  transactions 
as  committee.  However  that  may  be,  whether  the 
appellee's  intestate  was  ever  at  any  time  a  trustee  for 
the  appellant,  and  whether  the  transactions  embraced 
in  the  ex  parte  settlements  were  transactions  of  such 
trustee^  or  whether  they  were  really  transactions  as 
committee,  were  matters  which  might  be  affected  by 
extraneous  testimony,  and  when  the  commissioner  by 
his  report  treated  them  as  transactions  of  said  intes- 
tate in  his  character  of  committee,  the  appellee,  if  he 
intended  to  make  any  objection  on  that  account, 
should  have  excepted  to  the  report.  No  such  ex- 
ception was  filed  in  the  circuit  court,  and  the  objec- 
tion now  made  here,  and  made  for  the  first  time  in 
the  cause,  comes  too  late.  2  Rob.  Prac.  (old  ed.)  888; 
Peters  v.  Neville's  trustees  ^  als.j  26  Gratt.  549. 

If  the  objection  now  made  here  had  been  made  in 
the  circuit  court,  both  parties  would  have  had  an  op- 
portunity of  taking  proof  touching  the  matters  pre- 
sented by  the  exception,  and,  no  doubt,  the  truth, 
either  one  way  or  the  other,  if  it  did  not  already  suffi- 
ciently appear,  could  have  been  readily  established. 

It  was  further  objected  by  the  appellee's  counsel  in 
argument,  that  upon  the  authority  of  Bird's  committee 
v.  Bird,  21  Gratt.  712,  the  suit  in  this  case  could  only 
be  maintained  by  the  committee  of  the  appellant,  and 
that  the  bill  of  the  complainant  should  have  been  dis- 
missed. 

The  bill  is  in  the  name  of  "  Meriwether  W.  Cole, 
who  being  a  person  of  unsound  mind,  sues  by  his  next 
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^end  and  committee.  Paul  V.  Adams/*  &c.  This  would     "^77. 

'  March 

«eem  to  be  substantially  a  suit  by  the  committee  in  the    Term. 

name  of  the  lunatic.    It  was  so  treated  by  the  judge 

of  the  circuit  court — for  in  the  decree  complained  of,  committee 
he  ordered  the  committee  to  settle  his  accounts  as    ^\' 

Cole's 

such.  The  objection  is  certainly  of  the  most  technical  adm'r. 
character,  and  if  there  was  any  defect  in  the  form  of 
the  bill,  the  objection  should  have  been  made  in  the 
circuit  court,  where,  by  amendment,  the  error,  if  any, 
might  have  been  corrected.  Bird^s  committee  v.  Bird^ 
supra. 

It  appears  that  the  appellee,  as  administrator  of  Wal- 
ter W.  Cole,  turned  over  to  the  present  committee  of  the  . 
lunatic  a  bond  of  James  R.  Keal  and  A.  B.  !N'eal,  for 
about  the  sum  of  $498,  with  interest  from  some  day  in 
the  year  1858,  payable  to  the  said  Walter  W.  Cole,  as 
"trustee  or  committee,**  upon  which  bond  suit  was 
instituted  and  a  judgment  recovered.  What  amount, 
if  any,  has  been  realized  on  the  judgment,  whether 
the  obligors  are  solvent,  or  whether  if  insolvent  they 
were  insolvent  when  the  bond  was  executed,  does  not 
appear.  So  it  is,  the  administrator  of  Walter  W. 
Cole  received  no  credit  for  it,  or  any  part  of  it,  in  the 
account  settled  by  the  commissioner,  and  the  judge  of 
the  circuit  court  therefore  properly  ordered  an  inquiry 
as  to  this  judgment,  with  a  view  of  giving  credit  to 
the  appellee  for  whatever  amount  it  might  be  ascer- 
tained on  the  inquiry  he  was  entitled  to. 

W-e  are  of  opinion  that  the  decree  complained  of  is 
erroneous,  except  such  part  thereof  as  directs  the  in- 
quiry aforesaid ;  and,  with  this  exception,  the  decree 
must  be  reversed  and  the  cause  remanded  to  the  cir- 
cuit court  of  the  county  of  Charlotte  for  further  pro- 
ceedings to  be  had  therein  in  conformity  with  the 
principles  herein  declared. 


Digiti 


ized  by  Google 


372  COURT  OP  APPEALS    OP  VIRGINIA, 


M  Jch        The  decree  was  as  follows : 

Term. 


This  day  came  again  the  parties  by  their  counsel^ 
and  the  conrt  having  maturely  considered  the  trans-» 
cript  of  the  record  of  the  decree  aforesaid,  and  the 


Cole's 
committee 

V. 

Cole's 

adm'r.  arguments  of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing,  and  filed  with  the  record,  that  the  said  cir- 
cuit court  of  the  county  of  Charlotte  erred  in  the 
decree  aforesaid  in  sanctioning  the  investment  of 
$1,000  therein  mentioned,  and  in  confirming  the  re- 
port of  commissioner  J.  W.  Marshall,  so  far  as  said 
report  ascertained  the  balance  due  from  the  appellee's 
intestate  to  the  appellant  to  be  $394.79,  as  of  the  1st 
day  of  November  1865;  and  the  said  circuit  court 
further  erred  in  said  decree  in  not  wholly  rejecting  the 
statement  of  the  account  returned  by  said  commis- 
sioner with  his  said  report,  in  which  the  said  sum  of 
$1,000  was  credited  to  the  appellee's  intestate,  and  in 
not  approving  and  adopting  the  other  statement  of  the 
account  filed  by  said  commissioner  with  his  said  re- 
port, in  which  the  said  sum  of  $1,000  was  not  credited 
to  the  said  intestate,  and  by  which  the  balance,  owing 
by  the  said  intestate  to  the  appellant,  is  shown  to  be 
$1,394.79,  as  of  the  said  1st  day  of  November  1865; 
and  while  the  said  court  did  not  err  in  directing  the 
inquiry  into  the  debt  owing  by  James  Neal  and  A.  R. 
Neal,  yet  when  the  true  value  of  said  debt  shall  be 
ascertained,  it  should  be  deducted  from  the  said  sum 
of  $1,894.79,  and  the  remainder  will  be  the  sum  which 
should  be  decreed  to  be  paid  with  interest  to  the  com- 
mittee and  next  friend  of  the  appellant  by  the  appellee 
out  of  the  estate  of  his  intestate.  Tt  is  therefore  de- 
creed and  ordered,  that  the  said  decree  of  the  circuit 
court  of  the  county  of  Charlotte,  so  far  as  it  is  herein- 
before declared  to  be  erroneous,  be  reversed  and  an- 
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nnlled,  and  that  the  same  be  affirmed  in  all  other    .^^77* 

'  March 

respects;  and  that  the  appellee  out  of  the  estate  of  his    Tenn. 

intestate,  in  his  hands  to  be  administered,  pay  to  Paul 

V.  Adams,  the  next  friend  and  committee  of  the  ap-  committee 
pellant,  the  costs  of  the  appellant  by  him  expended  in       7^^,^ 
the  prosecution  of  his  said  appeal  here.    And  this    adm'r. 
<»U8e  is  remanded  to  the  said  circuit  court  of  the 
county  of  Charlotte  for  further  proceedings  to  be  had 
therein  in  conformity  with  the  opinion  and  principles 
herein  declared,  which  is  ordered  to  be  certified  to  the 
«aid  circuit  court  of  the  county  of  Charlotte. 

Deorbb  revbrsbd. 
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Watkins,  ^.  V.  Elliott  ^  al. 

April  12. 

Absent,  Anderson^  J. 

1877.      A  case  in  which  a  mistake  of  one  of  the  parties  to  an  agreement  for  the- 
7!*^  adjustment  of  a  matter  of  account,  clearly  proved,  was  corrected; 

and  the  account  was  adjusted  according  to  what  the  agreement  was 
intended  to  be. 

This  was  a  suit  in  equity  in  the  circuit  court  of 
Charlotte  county,  instituted  in  1861,  by  William  J. 
Watkins,  suing  for  the  benefit  of  his  trustees,  against 
Allen  W.  Elliott  and  Charles  C.  Henderson's  adminis- 
trator, to  have  an  account  between  them  settled.  It 
appears  that  Watkins  had  made  a  contract  with  Hen- 
derson, by  which  Henderson  sold  to  Watkins  the 
timber  on  a  certain  part  of  Henderson's  land,  which 
Watkins  expected  to  saw  up  for  certain  purposes. 
The  contract,  as  Watkins  insisted,  and  as  it  was  in 
&ct,  was  that  he  was  to  pay  a  certain  price  per  thou- 
sand feet  for  the  timber  he  sawed;  and  according  to 
this  view  of  the  contract,  Watkins  owed  him  for  the 
timber  he  had  taken  fi*om  the  land,  $277.78. 

^ome  time  in  1860,  Watkins  sold  his  saw  mill  and 
fixtures  to  Henderson  &  Elliott  for  $1,200;  and  it 
was  removed  to  the  land  of  Henderson.  Very  soon 
after  this  Henderson  became  very  ill,  and  in  order  to 
have  a  settlement  of  the  transactions  between  him  and 
Watkins,  Richard  V.  Gaines,  one  of  the  trustees  in  the 
deed  of  Watkins  conveying  his  property  for  the  bene- 
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fit  of  his  creditors,  entered  into  a  written  contract    ^1^77- 

'  March 

with  Allen  W.  Elliott,  ficting  for  himself  and  Hender-    Term. 

son,  by  which  it  was  agreed  that  Watkins,  instead  of 

paying  for  the  timber  at  a  stipulated  price,  should  be  ^c!*^* 
charged  at  eight  dollars  an  acre  of  the  land  on  which  gju^AcLj^j 
he  was  to  cut  timber,  it  being  supposed  there  was 
about  fifty  acres  in  the  parcel  of  land;  but  in  fact  ac- 
cording to  the  boundaries  of  it  given  by  Elliott,  and 
inserted  in  the  agreement,  there  were  one  hundred 
and  twenty  acres;  these  boundaries  including  about 
seventy  acres  lying  inside  of  a  fence  enclosing  Hen- 
derson's field.  The  facts  in  relation  to  this  agreement 
are  stated  in  the  opinion  of  the  court. 

In  the  progress  of  the  suit  there  was  an  order  for 
an  account;  and  the  commissioner  returned  his  report 
in  which  he  charged  Henderson's  estate  with  $1,200, 
the  price  of  the  mill,  and  some  other  small  items,  and 
credited  him  with  the  timber  at  the  price  per  thou- 
sand originally  agreed  upon  between  Watkins  and 
Henderson,  and  thus  making  his  estate  debtor  to  Wat- 
kins $965.69.  To  this  report  the  defendant  excepted : 
1st,  To  the  small  items  charged,  as  being  without 
proof;  and  2nd,  Because  the  commissioner  had  not 
allowed  Henderson's  estate  a  credit  for  one  hundred 
and  twenty  acres  of  timber  at  eight  dollars  per  acre, 
to  wit:  $960. 

The  cause  came  on  to  be  heard  on  the  2nd  of  Octo- 
ber 1872,  when  the  court  sustained  the  exceptions  of 
the  defendant  to  the  commissioner's  report,  and  hav- 
ing a  statement  made  showing  the  debt  of  the  plain- 
tiff reformed  according  to  the  opipion  of  the  court, 
made  a  decree  in  favor  of  the  plaintiff  for  $240,  with 
interest  from  the  20th  of  December  1860.  And  there- 
upon Watkins'  trustees  applied  to  one  of  the  judges  of 
this  court  for  an  appeal;  which  was  allowed. 
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JL^77^        Jl  R.  Waikins^  for  the  appellants. 

Term. 

W.  W.  Henry,  for  the  appellees. 

Watkins, 
&c. 

Em^tt&  1      MoNCURB,  P.,  delivered  the  opinion  of  the  court 

The  court  is  of  opinion  that  the  contract,  which  is 
the  subject  of  controversy  in  thjis  case,  being  the  ex- 
hibit marked  ^'  B"  in  the  proceedings  mentioned,  was 
made  under  a  mutual  mistake  of  the  parties,  or  else 
under  a  mistake  of  one  of  the  parties,  to  wit:  of 
liichard  V.  Gaines,  acting  for  himself  and  his  co-trus- 
tee, Thomas  Watkins,  and  for  William  J.  Watkins, 
the  grantor  in  the  deed  of  trust  for  the  benefit  of  his 
creditors,  and  by  means  of  a  fraud  committed  by  the 
other  party,  to  wit:  by  Allen  W.  Elliott,  acting  for 
himself  and  for  Charles  H.  Henderson;  and  that  in- 
stead of  rendering  a  decree  in  favor  of  the  said  trus- 
tees for  the  sum  of  $240,  with  interest  from  the  20th 
of  December  1860,  that  being  the  price,  $1,200,  of  the 
saw  mill  on  that  day  sold  by  the  said  William  J.  Wat- 
kins to  the  said  Henderson  &  Elliott,  after  deducting 
therefrom  nine  hundred  and  sixty  dollars  as  the  price  of 
timber  cut  by  said  William  J.  Watkins  from  the  land 
of  said  Henderson,  the  said  price  of  the  timber  being 
ascertained  by  estimating  the  quantity  of  the  land  on 
which  the  timber  was  cut  at  120  acres,  that  being  the 
area  of  the  whole  plat  marked  "exhibit  C"  in  the 
proceedings  mentioned,  and  by  charging  for  the  said 
timber  at  the  rate  of  eight  dollars  per  acre  of  the  said 
quantity  of  land,  the  circuit  court  ought  to  have  ren- 
dered a  decree  in  favor  of  the  said  trustees  for  the  sum 
of  $800,  with  interest  from  the  20th  of  December  1860, 
that  being  the  said  price  of  the  said  saw  mill,  after 
deducting  therefrom  four  hundred  dollars  as  the  price 
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of  the  said  timber,  ascertained  by  estimating  the  quan-     '^77. 
tity  of  the  land  on  which  the  timber  was  cut  at  fifty    Term. 

^acres,  that  being  about  the  area  of  that  portion  of  the 

«aid  plat  which  is  designated  by  the  letters  "A,  B,  C,  ^^^'^^^ 
D,"  and  by  charging  for  the  said  timber  at  the  said  r.,v^o,^ 
rate  of  eight  dollars  per  acre  of  the  said  quantity  of 
fifty  acres. 

It  appears  from  the  evidence  in  the  record  that  Wil- 
liam J.  Watkins  purchased  the  timber  of  Henderson 
by  the  foot,  instead  of  by  the  acre  of  the  ground  from 
which  it  was  cut,  and  in  fact  owed  but  $279.78  for  the 
«aid  timber.  The  trustee,  Richard  V.  Gaines,  had 
been  informed  and  believed  that  the  amount  due 
therefor  was  $877,  and  was  willing  to  allow  that  sum 
^as  a  credit  in  his  attempt  to  settle  the  matter  with  El- 
liott; but  Elliott  refused  to  settle,  unless  the  credits 
for  the  timber  was  ascertained  by  multiplying  the 
number  of  acres  of  the  land  from  which  it  was  cut  by 
eight  dollars  per  acre.  He  estimated  the  quantity  of 
the  land  at  fifty  acres,  and  said  that  it  would  not  at 
farthest  exceed  fifty-five  or  sixty  acres.  Gaines  had 
been  informed  by  William  J.  Watkins  that  he  had 
stepped  off  the  land,  and  that  the  quantity  was  about 
fifty  acres;  and  he,  and  the  other  parties  having  the 
same  interest  with  him,  desiring  very  much  to  settle 
the  matter  before  the  death  of  Henderson,  the  only 
solvent  one  of  the  two  partners,  Henderson  &  Elliott, 
and  who  was  then  in  extreme  illness,  and  expected 
soon  to  die,  he  consented  to  settle  the  matter  with  El- 
liott, by  allowing  credit  for  the  timber  at  the  rate  of 
eight  dollars  per  acre  of  the  said  land,  described  in  the 
said  contract,  as  ^'  estimated  at  fifty  acres,  be  the  same 
more  or  less."  For  the  purpose  of  effecting  a  settle- 
ment of  the  matter  in   the  lifetime  of  Henderson, 

Raines  was  willing  to  give  up  one  or  two  hundred  dol- 
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March    ^^®  ^^  *^®  debt,  that  being  the  difference  between  the 
Term,    amount  of  the  credit  to  which  Henderson  was  really 

; —  entitled  on  account  of  the  timber  aforesaid,  estimated 

5jc.   '  by  the  foot,  and  the  amount  of  the  credit  to  which  he 

EUiott&al  ^^"1^  ^^  entitled  on  account  of  said  timber,  estimated 
by  the  quantity  of  fifty  acres  of  land  at  eight  dollars 
per  acre.  Accordingly  contract  B  was  entered  into ; 
but  in  order  to  secure  to  Henderson,  if  he  got  well,  the 
right  to  settle  the  matter  by  paying  the  difference  be- 
tween $1,200,  the  price  of  the  mill,  and  $877,  the 
supposed  amount  really  due  for  the  timber,  a  con- 
dition to  that  effect  was  added  to  the  contract  After 
the  contract  was  made,  and  before  the  land  was  sur- 
veyed, Elliott  said  to  Morton,  the  administrator  of 
Henderson,  that  he  thought  there  was  upwards  of  one 
hundred  acres  in  the  bounds  of  the  said  land  set  out 
in  the  said  contract.  The  survey  was  made  in  April 
1861,  when  it  was  ascertained  that  the  quantity  of  land 
contained  within  the  said  bounds  was  one  hundred 
and  twenty  acres,  making  the  amount  of  the  credit, 
claimed,  if  estimated  by  the  acre,  nine  hundred  and 
sixty  dollars,  instead  of  four  hundred  dollars.  Had 
the  quantity  been  a  few  acres  more,  that  is,  one  hun- 
dred and  fifty,  instead  of  one  hundred  and  twenty 
acres,  the  amount  of  the  credit  calculated  by  the  acre 
would  have  been  precisely  equal  to  the  price  of  the 
mill.  Such  a  result  as  that  could  never  have  been  in 
the  contemplation  of  the  parties.  It  certainly  was  not 
in  the  contemplation  of  Gaines;  and  it  could  not 
honestly  have  been  in  the  contemplation  of  Elliott. 
Gaines  was  prepared  for  a  result  of  the  survey,  which 
would  show  the  quantity  to  be  a  few  acres  more  or 
less  than  fifty,  such  a  difference  as  is  authorized  by 
the  expression  **  more  or  less."  Evidently  the  piece  of 
land  which  was  contemplated  by  William  J.  Watkins 
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as  the  piece  for  the  quantity  of  which  he  was  to  be    ^^7: 
charged  at  the  price  of  eight  dollars  per  acre,  if  that    Term. 

mode  of  ascertainiDg  the  amount  of  the  credit  should ; — 

be  adopted,  was  the  piece  contained  within  the  boun-  &c!"^' 
daries  A,  B,  0,  D,  on  the  plat,  which  piece  contains 
about  fifty  acres,  and  is  separated  from  the  residue 
of  the  land  in  the  plat  by  the  fence  on  the  line  C,  D. 
That  is  the  piece  which  had  no  doubt  been  stepped  ofl' 
by  William  J.  Watkins,  who  thus  ascertained  that  it 
contained  about  fifty  acres,  and  he  so  informed  Mr. 
Gaines,  who  supposed  it  was  the  same  land  included 
in  the  boundaries  designated  in  the  contract.  All  the 
timber  which  had  been  cut  by  William  J.  Watkins 
from  the  land  of  Henderson,  with  the  exception  of  a 
few  trees  only,  had  been  cut  on  that  piece  of  land,  and 
on  that  side  of  the  said  fence  which  protected  the  crop 
of  the  said  Henderson.  There  was  really  very  little 
timber  on  the  land  included  in  the  said  plat,  and  on 
that  side  of  the  fence  next  to  the  crop;  and  it  could 
never  have  been  intended  by  said  Watkins,  or  even 
by  Henderson,  that  the  former  should  be  charged  for 
any  timber  on  that  side  of  the  fence  except  by  the 
foot.  Gaines  never  saw  the  land  until  some  time  after 
the  contract  was  made,  and  seems  to  have  lived  at  a 
distance  firom  it.  Elliott  lived  only  two-and-arhalf 
miles  ft*om  it,  and  knew  all  about  it.  It  was  under- 
stood by  the  parties,  when  they  made  the  said  con  • 
tract,  that  on  the  next  day  they  would  ride  over  the 
land;  but  on  the  next  day  Elliott  excused  himself 
from  taking  the  ride,  because  he  had  no  horse,  and  it 
being  a  very  cold  day,  with  snow  on  the  ground, 
Gaines  did  not  ride  over  the  land. 

Under  these  circumstances  we  think  there  can  be  na 
doubt  about  the  justice  of  the  case.  The  utmost  ex- 
tent of  any  credit  which  Henderson  &  Elliott  can 
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^^77-  justly  claim  on  account  of  the  timber  is  four  hundred 
Tenn.    dollars.     That  is  greater  than  the  true  amount;  but  it 

is  what  Gaines  agreed  to  pay  by  the  settlement  afore- 

\c!^^'  said,  and  it  is  therefore  the  amount  of  the  credit 
Eir  ^&ai  ^^^^'^»  *^^  which  alone,  ought,  in  justice,  to  have  been 
allowed. 

We  also  think  that  the  claim  of  the  appellants  is  not 
only  well  founded  in  justice,  but  is  also  fully  sustained 
by  authority;  and  that  they  are  entitled  to  relief  on 
the  ground  of  mistake  on  the  part  of  one  of  them, 
Gaines,  acting  for  himself  and  the  rest,  if  not  of  fraud 
also  on  the  part  of  Elliott. 

If  there  was  fraud  on  the  part  of  Elliott,  there  can, 
of  course,  be  no  doubt  of  the  right  of  the  appellants  to 
relief. 

We  think  there  can  be  little  if  any  doubt  of  their 
right  to  relief  on  the  ground  of  mistake.  There  are 
many  authorities  on  this  subject,  which  we  deem  it 
unnecessary  to  review.  In  1st  Story's  Eq.  Jur.,  Li- 
brary edition,  §  141,  it  is  said  that  "if  the  mistake  be 
in  the  quantity  of  the  land  sold,  as  four  acres  instead 
of  eight,  this  is  sufficient  to  justify  a  court  of  equity 
in  rescinding  the  contract,  it  being  proved  that  the 
deficiency  was  material  in  the  object  of  the  purchase; 
and  this  would  be  so,  although  the  land  was  described 
as  being  eight  acres,  "more  or  less" — ^these  words 
being  confined  to  a  reasonable  allowance  for  small 
errors  in  surveys,  and  for  variations  in  instruments." 

See  also  Quesnel  v.  Woodliefy  6  Call  218;  Blessing^ s 
<idmWs  V.  Beattt/y  1  Rob.  R.  287;  and  other  cases  cited 
by  the  counsel  for  the  appellants;  also  Belknap  v. 
Sealey,  14  New  York  143. 

The  court  is  therefore  of  opinion,  that  so  much  of 
the  decree  appealed  from  as  is  in  conflict  with  the  fore- 
going opinion  is  erroneous,  and  ought  to  be  reversed 
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and  annulled,  and  the  residue  thereof  affirmed ;  which    _J^77. 
is  decreed  accordingly.  Term. 


The  decree  was  as  follows :  ^''^* 

V. 

mi  .        ^       .    .  n  ^    .  EUiott&al 

The  court  is  of  opinion,  for  reasons  stated  m  wri- 
ting and  filed  with  the  record,  that  the  circuit  court 
erred  in  not  rendering  a  decree  in  favor  of  the  trus- 
tees of  William  J.  Watkins'  creditors  for  the  sum  of 
1800,  with  interest  from  the  20th  day  of  December 
1860,  that  being  the  true  balance  due  on  account  of 
the  price  of  the  saw  mill  in  the  proceedings  men- 
tioned, instead  of  $240  with  interest  from  that  day, 
for  which  latter  sum  and  interest,  as  such  balance,  the 
decree  appealed  from  was  actually  rendered. 

Therefore  it  is  decreed  and  ordered  that  so  much  of 
the  said  decree  appealed  from  as  is  in  conflict  with  the 
foregoing  opinion,  and  as  is  therein  declared  to  be 
erroneous,  be  reversed  and  annulled,  and  the  residue 
thereof  affirmed;  and  that  the  appellee,  George  W. 
Booker,  late  sheriff  of  Prince  Edward  county,  and  aa 
such  administrator  of  C.  H.  Henderson,  deceased,  out 
of  the  assets  of  said  decedent  in  his  hands  to  be  ad- 
ministered, and  A.  W.  Elliott,  out  of  his  own  estate,, 
do  pay'to  the  appellants  their  costs  by  them  expended 
in  the  prosecution  of  their  appeal  aforesaid  here. 

And  this  court,  proceeding  to  render  such  decree  aa 
ought  to  have  been  rendered  by  the  said  circuit  court, 
in  lieu  of  so  much  of  the  decree  appealed  from  as  is 
reversed  as  aforesaid,  it  is  further  decreed  and  or- 
dered that  the  defendant's  second  exception  to  the 
commissioner's  report  be  overruled,  and  their  third 
exception  to  said  report  be  sustained;  and  that  the 
said  George  W.  Booker,  late  sheriff  and  administrator 
as  aforesaid,  out  of  the  assets  of  the  said  C.  H.  Hen- 
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1S77.  derson,  Id  the  hands  of  said  Booker,  to  be  adminis* 

March  '  ' 

Term,  tered,  and  the  said  A.  W.  Elliott,  oat  of  his  own 


[ —  estate,  do  pay  to  R.  V.  Gaines  and  Thomas  Watkins, 

\c!^^*  trustees  of  William  J.  Watkins'  creditors,  the  sum  of 
t:>u-  ^^  o  1  eight  hundred  dollars,  with  interest  thereon  from  the 

Elliott  &al      =>  ' 

20th  day  of  December  1860  till  payment 

Which  is  ordered  to  be  certified  to  the  said  circuit 
court  of  the  county  of  Charlotte. 

Dboreb  revbrsbd. 
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Thomas  v.  Jones. 

April  19. 

Absent,  Anderson^  J. 

I.  J  has  held  possession  of  a  piece  of  ground  in  a  city  for  forty  years,  1877. 
which  in  all  that  time  has  been  within  his  enclosure,  claimed  by  him  ^^i^^^'i 
and  cultivated  as  his  own  property.  His  said  possession  has  been 
and  b  adverse  to  T  and  those  under  whom  he  claims,  claiming  the 
land,  and  the  statute-  of  limitations  is  a  bar  to  any  claim  which  T 
might  otherwise  have  to  the  land;  and  the  title  of  J  thereto,  even  if 
it  may  not  have  been  originally  good,  has  thus  matured,  and  become 
perfect  by  adverse  possession  and  by  lapse  of  time,  and  the  operation 
of  the  statute  of  limitations. 

■2.  A  verdict  will  not  be  set  aside  and  a  new  trial  awarded,  on  the  affi- 
davit of  one  of  the  jury  made  after  the  verdict  was  rendered,  that  he 
did  not  consent  to  it 

This  is  a  supersedeas  to  a  judgment  of  the  court  of 
hustings  for  the  city  of  Portsmouth,  rendered  on  the 
27th  day  of  October  1871,  in  an  action  of  ejectment 
in  which  William  H.  Thomas  was  plaintiff,  and  Bo-, 
bert  Jones  defendant.  The  action  was  brought  for  a 
parcel  of  land  in  said  city,  described  in  the  declara^ 
tion.  The  defendant  put  in  the  plea  of  not  guilty,  on 
which  issue  was  joined,  on  which  issue  a  verdict  and 
judgment  were  rendered  in  favoi;  of  the  defendant 
The  plaintiff  moved  for  a  new  trial  on  two  grounds : 
first,  because  one  of  the  jurors  did  not  consent  to  the 
verdict,  as  he  stated  in  an  afiidavit  made  by  him  after 
the  verdict  was  rendered,  and  exhibited  in  support  of 
the  motion;  and,  second,  because  the  verdict  was  con- 
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1877.     trary  to  the  law  and  evidence.    The  court  overruled 

March  •' 

Term,    the  motion ;  and  the  plaintiff  excepted  to  the  opinion 

and  action  of  the  court  in  that  respect.     The  court 

^^   certified  the  facts  proved  on  the  trial  of  the  cause^ 

Jones,  which  are  as  follows:  "That  the  land  in  dispute  is  in 
that  part  of  Portsmouth  called  Newtown,"  and  is  in 
the  square  which  is  bounded  on  the  north  by  Wythe 
street,  which  runs  east  and  west;  on  the  east  by  Se- 
cond street,  which  runs  north  and  south;  on  the  south 
by  Harrison  street,  and  which  runs  parallel  with 
Wythe  street;  and  on  the  west  by  Third  street:  That 
according  to  the  plan  of  Newtown,  the  distance  from 
Second  and  Third  streets  was  three  hundred  and  sixty 
feet,  and  the  distance  from  Wythe  to  Harrison  street 
was  two  hundred  and  forty-two  feet ;  and  the  above 
mentioned  square  contained  eight  lots,  each  with  a 

breadth  from  north  to  south  of feet,  and  with 

a  depth  from  east  to  west  of  one  hundred  and  eighty 
feet,  and  numbered  in  said  plan:  That  the  defendant,, 
and  those  under  whom  he  claims,  bought  two  of  said 
lots,  numbered  according  to  said  plan  86  and  87.  The 
first  of  said  lots  is  situated  at  the  south-west  intersec- 
tion of  Wythe  and  Second  streets,  and  fronts  on  said 

Second  street feet,  and  runs  back  one  hundred 

.and  eighty  feet,  westwardly.  The  second  of  said  lots 
lies  south  and  adjacent  to  the  first  of  said  lots,  and  it 

also  fronts  on  Second  street feet,  and  runs  back 

westwardly  one  hundred  and  eighty  feet:  that  the  wife 
of  M.  Cooke  owned  lots  designated  in  said  plan  aa 
Nos.  88  and  89:  that  said  lot  88,  according  to  said 
plan,  is  bounded  on  the  east  by  the  western  boundary 
of  said  lot  86,  and  runs  westwardly  one  hundred  and 
eighty  feet  to  Third  street ;  and  lot  89  is  bounded  on 
the  east  by  said  lot  No.  87,  lies  south,  and  adjoins  lot 
88,  and  runs  back  westwardly  one  hundred  and  eighty 
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feet  to  Third  street:  that  the  deeds  under  which  the    ,i^77- 

March 

defendant  claims,  by  the  courses  and  distances  and  de-    Term. 


scription  in  said  deeds,  give  the  western  boundary  of 

their  lots  as  binding  on  said  lots  88  and  89;  that,  prior  ^^^ 
to  1825,  the  defendant's  house  was  the  only  one  then  J^"^^- 
on  the  said  square,  and  all  the  rest  of  said  square  was 
unimproved  and  in  bushes.  At  that  time  Third  street 
and  Second  had  not  been  surveyed  and  laid  off.  In 
said  year  M.  Cooke  had  the  said  Third  street  laid  off 
by  the  county  surveyor,  and  as  so  laid  off  it  remains 
to  this  day;  but  it  has  been  found  out  by  a  survey 
made  in  this  cause,  that  the  said  Third  street  was  not 
accurately  laid  off,  and  instead  of  having  been  run 
according  to  the  plan  of  said  town,  parallel  with  Se- 
cond street,  it  was  so  run  as  to  make  as  to  said  square 
the  distance  from  Third  street,  as  laid  off  to  Second 
street,  three  hundred  and  seventy-six  feet,  instead  of 
three  hundred  and  sixty  feet;  that,  in  A.  D.  1825,  M. 
Cooke  wishing  to  improve  the  said  property  of  his 
wife,  and  to  sub-divide  the  same,  established  the  east- 
ern boundaries  of  said  lots,  88  and  89,  by  measuring 
from  Third  street,  as  laid  off  by  said  survey,  one  hun- 
dred and  eighty  feet  eastwardly;  and  having  thus 
established  the  said  eastern  boundary  of  said  lots,  he 
built  on  said  eastern  boundary  a  fence  and  a  house; 
which  line  thus  established  was  by  the  said  M.  Cooke 
in  his  lifetime,  and  by  those  under  whom  the  plain- 
tiff claims,  until  a  short  time  before  the  institution 
of  this  suit,  supposed  to  be  the  true  boundary  be- 
tween the  defendant's  and  the  plaintiff's  lot.  The 
line  thus  established  by  M.  Cooke,  left  between  the 
said  line  and  the  western  boundary  of  the  defendant's 
lots  86  and  87,  the  narrow  strip  of  land  now  in  dis- 
pute, and  which  is  the  same  that  is  described  in  the 

declaration;  so  thereafter,  and  before  1880,  the  defen- 
VoL.  xxYin — 49 
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'^77-     dant  in  enclosing  his  lots  extended  his  enclosures  to 
Tenn.    the  Said  fence  and  hoase  established  and  built  by  M. 

Cooke,  so  as  to  embrace  the  said  strip  of  land  now  in 

°"^  dispute,  claiming  the  same  as  his  own,  and  has  ever 
Jones,  since  continuously  held  the  same  within  his  enclo- 
sures, cultivating  and  clearing  the  same:  that  accord- 
ing to  the  survey  made  in  this  cause,  the  said  Second 
street  was  properly  laid  off  according  to  the  plan  of 
said  town,  and  that  the  defendant  has  all  the  land 
called  for  by  his  deeds,  exclusive  of  the  land  in  dis- 
pute; and  the  said  disputed  land  lies  wholly  outside  of 
the  boundaries  called  for  by  his  deeds,  and  is  a  part  of 
the  said  lots  88  and  89,  according  to  the  original  plan 
of  said  town :  that  lots  88  and  89  were  intersected  by 
a  lane  running  from  Wythe  to  Harrison  street:  that 
that  portion  of  said  lots,  which  lies  between  the  said 
lane  and  the  defendant's  lots,  was  assigned  to  P.  H. 
Cooke  as  one  of  the  heirs  of  the  wife  of  M.  Cooke : 
that  the  said  P.  H.  Cooke  conveyed  the  same  to  one 
Smith,  and  the  said  Smith  conveyed  the  same  to  the 
plaintiff:  that  the  boundaries  given  in  said  deeds  are 
in  the  following  words  and  figures:  "Beginning  at  the 
intersection  of  Wythe  street,  and  a  lane  dividing  this 
lot  from  the  lot  of  John  H.  Myers,  and  running  east 
along  Wythe  street  to  the  line  of  Robert  Jones'  lot; 
thence  south,  along  the  line  of  said  Jones  to  the  line 
of  Cavendy's  lot;  thence  along  the  line  of  the  said 
Cavendy's  lot  west,  to  the  line  of  the  aforesaid  lane; 
thence  north,  along  the  line  of  said  lane  to  the  begin- 
ning." That  the  said  Robert  Jones,  referred  to  in 
said  deeds,  is  the  defendant  in  this  suit.  The  plaintiff 
applied  to  this  court  for  a  supersedeas  to  the  judgment;  * 
which  was  accordingly  awarded. 

In  the  petition  for  a  supersedeas  two  errors  are  egk 
signed  in  said  judgment  as  follows: 
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"  First,  that  the  evidence  in  the  cause  does  not  show    ^1^77- 

^  March 

that  the  defendant's  possession  of  the  premises  was  an     Term. 

<idverse  possession — in  this,  that  the  said  possession  was 

without  color  of  title — a  colorable  claim  of  title.  y"*" 

"  And  secondly,  the  refusal  of  the  court  to  set  aside    J°"^- 
the  verdict  for  reasons  appearing  in  the  affidavit  of  the 
juror  in  the  record  shown." 

Groodmn  and  Crocker^  for  the  appellant. 

Holladay  and  Oage,  for  the  appellee. 

MoNCURE,  P.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  the  defendant  having, 
for  more  than  forty  years  next  preceding  the  institution 
of  this  suit,  been  in  the  peaceable  and  uninterrupted 
possession  of  the  land  in  controversy,  which  during 
all  that  time  has  been  within  his  enclosures,  claimed 
by  him,  and  cultivated  as  his  own  property,  his  said 
possession  has  been  and  is  adverse  to  the  plaintiff  and 
those  under  whom  he  claims  the  said  land,  and  the 
statute  of  limitations  is  a  bar  to  any  claim  which  the 
plaintiff  might  otherwise  have  to  said  land;  and  the 
title  of  the  defendant  thereto,  even  though  it  may  not 
have  been  originally  good,  has  thus  matured  and  be- 
<5ome  perfect  by  adverse  possession  and  by  lapse  of 
time,  and  the  operation  of  the  statute  of  limitations. 

The  court  is  further  of  opinion,  that  the  affidavit  of 
one  of  the  jurors,  that  he  did  not  consent  to  the  ver- 
dict which  was  found  by  the  jury,  afforded  no  good 
ground  for  setting  aside  the  said  verdict;  and  the 
<K)urt  below  was  therefore  right  in  refusing  to  set  it 
-aside  on  that  ground.  See  BvlVs  case^  14  Gratt.  613, 
p.  626-634,  and  cases  therein  cited. 
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1877.        The  court  is  therefore  of  opinion  that  there  is  no 
Term,    error  in  the  judgment  of  the  court  below. 

Therefore  it  is  considered  that  the  said  judgment  be 

T  omas  nflj^j^g^^  ^nd  that  the  defendant  recover  against  the 
Jones,    plaintiff  in  error,  thirty  dollars  damages,  and  his  costa 
by  him  about  his  defence  in  this  court  expended. 

Which  is  ordered  to  be  certified  to  the  court  of  hus- 
tings for  the  city  of  Portsmouth. 

Judgment  affirmed. 


Digiti 


ized  by  Google 


COUBT   OP  APPEALS   OP  VIRGINIA,  389 


Manhattan  Fire  Ins.  Co.  v.  Weill  &  Ullman. 

April  19. 

Absent,  Anderson^  J. 

1.  One  condition  of ,  a  policy  of  insurance  on  a  building  is,  "if  the  1877. 
building  insured  stands  upon  leased  ground  it  must  be  so  represented  March 
to  the  company,  and  so  expressed  in  the  written  part  of  the  policy; 
otherwise  the  policy  shall  be  void" — Held:  The  plaintiff  may  prove 
that  the  description  of  the  property  was  inserted  in  the  policy  by  the 
general  agent  of  the  company  who  issued  this  policy,  and  that  he 
knew  at  the  time  that  the  building  stood  upon  leased  ground. 

e 

II.  The  knowledge  of  the  general  agent  issuing  the  policy,  is  the  know- 
ledge of  the  company,  and  they  receiving  the  premiums  on  the  policy 
with  that  knowledge,  are  bound  by  the  policy. 

Ill,  Another  condition  of  a  policy  of  insurance  on  buildings  is,  "  if  the 
interest  of  the  assured  in  the  property  be  any  other  than  the  entire 
unconditional  and  sole  ownership  of  the  property  for  the  use  and 
benefit  of  the  assured,  it  must  be  so  represented  to  the  company,  and 
so  expressed  in  the  written  part  of  this  policy,  otherwise  the  policy 
shall  be  void.  The  assured  had  given  a  deed  of  trust  upon  the 
building  to  secure  a  debt — Held  : 

1.  This  condition  does  not  refer  to  the  legal  title,  but  to  the  interest 

of  the  assured  in  the  property :  that  he  warranted  to  be  no 
other  than  the  entire  unconditional  ownership  of  the  property. 

2.  This  was  no  warranty  against  liens  and  incumbrances.     The  as- 

sured's  interest  was  the  sole  ownership.  The  fact  that  he  had 
given  a  deed  of  trust  to  secure  a  debt  upon  the  property  does 
not  make  the  ces/ui  que  trust  a  joint  owner. 

3.  There  being  no  pretence  of  fraudulent  concealment  or  misre- 

presentation, by  the  assured,  of  the  deed  of  trust  upon  the 
building,  the  policy  is  obligatory  upon  the  insurance  company. 

This  was  an  action  on  the  case  in  the  corporation 
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MaJch  ^^^*  ^^  *^®  ^^*y  ^^  Norfolk,  brought  by  Wiell  &  Ull. 
Term,  man,  against  the  Manhattan  Fire  Insurance  Company^ 
to  recover  the  amount  of  the  insurance  on  a  house  in 


^ire"^  said  city  which  had  been  consumed  by  fire.     On  the 

Ins.  Co.  ij,\q\  several  exceptions  were  taken  by  the  defendants 

Weill     to  rulings  of  the  court,  and  there  having  been  a  ver- 

*"'  diet  and  judgment  in  favor  of  the  plaintiff  for  the  sum 

of  $1,385,  with  interest  from  the  1st  of  November 

1878,  the  defendants  applied  to  a  judge  of  this  court 

for  a  writ  of  error  and  supersedeas;  which  was  allowed. 

The  questions  involved  in  the  case  and  the  facts,  are 

stated  by  Judge  Christian  in  bis  opinion. 

Scarburgh  ^  Duffield,  for  the  appellants. 

White  ^  Oametty  for  the  appellees. 

Christian,  J.  The  plaintiff  in  error  (the  ManhattaD 
Fire  Insurance  Company)  seeks  to  avoid  the  obligation 
of  its  policy  issued  to  the  defendant  in  error  upon  twa 
grounds: 

First,  that  the  building  insured  stood  upon  leased 
ground,  but  was  not  so  represented  to  the  company^ 
and  not  so  expressed  in  the  policy. 

Second,  that  at  the  time  of  the  insurance,  the  housa 
was  encumbered  by  a  deed  of  trust,  which  fact  waa 
not  represented  to  the  company,  and  not  expressed  in 
the  policy. 

The  condition  of  the  policy  upon  which  this  defence 
is  based  is  as  follows: 

*'iv.  If  the  interest  of  the  assured  in  the  property 
be  any  other  than  the  entire  unconditional  and  sole 
ownership  of  the  property  for  the  use  and  benefit  of 
the  assured,  or  if  the  buildings  insured  stand  on  leased 
ground,  it  must  be  so  represented  to  the  company,  and 
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80  expressed  in  the  written  part  of  this  policy,  other-    ji^'^ 
wise  the  policy  shall  be  void."    .  Tenn. 

Evidence  was  offered  to  prove  that  the  general  agent 
of  the  company,  who  issued  this  policy  to  defendants      pire 
in  error,  knew  that  the   building  insured   stood   on   I'^-Co. 
leased  ground  at  the  time  he  issued  the  policy.    There     Weill 
was  a  motion  to  exclude  this  evidence  from  the  jury, 
which  was  overruled  by  the  court,  and  was  the  subject 
of  a  bill  of  exceptions,  which  set  forth  the  evidence 
offered  and  admitted  by  the  court  as  follows : 

Be  it  remembered,  that  after  the  jury  were  sworn  to 
try  the  issue  joined  in  this  cause,  the  plaintiffs  to  main- 
tain the  said  issue  on  their  part,  after  having  offered  in 
evidence  to  the  jury  (1)  the  policy,  (2)  the  authenti- 
cated copy  of  the  deed  of  lease,  (8)  the  admissions  of 
the  parties,  and  (4)  the  proof  of  loss,  as  these  several 
matters  are  set  forth  in  the  defendant's  bill  of  excep- 
tions No.  1,  introduced  (5)  R.  F.  Vaughan  as  a  witness 
in  their  behalf,  who  testified  as  follows: 

"Previous  to  the  first  day  of  January,  A.  D.  1878, 
the  firm  of  which  I  was  a  member,  had  been  agents 
for  the  Maryland  Fire  Insurance  Company,  and  that 
company  had  insured  the  same  building  described  in 
the  policy  of  the  Manhattan  Fire  Insurance  Company 
of  New  York  city,  mentioned  in  the  plaintiff's  decla- 
ration, and  it  was  then  owned  by  the  plaintiffs,  and 
described  in  the  policy  of  the  Maryland  Fire  Insu- 
rance Company  as  it  is  described  in  the  said  policy  of 
the  said  Manhattan  Fire  Insurance  Company.  The 
agency  for  the  said  Maryland  Fire  Insurance  Com- 
pany, before  the  said  first  day  of  January,  A.  D.  1878, 
had  been  transferred  ft'om  our  firm  to  A.  M.  Vaughan, 
and  the  plaintiffs  applied  to  our  firm  for  a  renewal  of 
their  policy  in  the  Maryland  Fire  Insurance  Company, 
but  our  agency  for  that  company  having  ceased,  and 
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1877.     y^Q  having  no  company  in  which  we  could  place  it,  I 
Term,     applied  to  A.  M.  Vaaghan  to  take  the  risk,  giving  him 

in  writing  a  description  of  the  said  building  as  it  was 

^^Fire"*'^  described  in  the  policy  of  the  Maryland  Fire  Insurance 
Ins.  Co.    Company.     I  did  not  then  know  that  the  said  building 
Weill     stood  on  leased  land.     I  have  ascertained  that  since. 
^°"  Our  firm  was  then  composed  of  J.  C.  Deming,  R.  C. 
M.    Wingfield    and    myself.     A.   M.   Vaughan   then 
issued  the  policy  sued  on,  and  delivered  it  to  me,  and 
then  I  delivered  it  to  the  plaintiffs,  and  received  from 
them  the  premium,  and  gave  A.  M.  Vaughan  credit 
for  it  on  our  books.    We  retained  one-half  of  the  com- 
missions on  the  premium,  and  paid  the  rest  of  the  pre- 
mium to  A.  M.  Vaughan." 

And  then  the  plaintiffs  introduced  (6)  A.  M.  Vaughan 
as  a  witness  in  their  behalf,  who  testified  as  follows: 

**I  was,  and  still  am,  the  agent  of  the  defendant,  the 
Manhattan  Fire  Insurance  Company.  R.  F.  Vaughan, 
of  the  firm  of  Deming,  Wingfield  &  Co.,  applied  to 
me  in  behalf  of  the  plaintiffs,  for  an  insurance  on  the 
building  mentioned  in  the  policy  sued  on,  furnishing 
me  with  a  written  description  of  the  property  as  it  is 
stated  in  that  policy.  In  behalf  of  the  defendant  I 
accepted  the  risk,  and  issued  the  policy.  At  that  time 
I  knew  that  the  building  stood  on  leased  ground,  and  if 
the  application  had  been  made  to  me  by  the  plaintiffs 
I  might  have  so  described  it.  But  supposing  that  the 
description  in  writing  furnished  me  by  R.  F.  Vaughan 
was  the  form  by  which  the  other  companies — those 
represented  by  Deming,  Wingfield  &  Co.  had  writ- 
ten— and  the  form  adopted  in  their  policies,  I  followed 
the  written  description  furnished  me  in  making  out 
the  policy  sued  on.  I  did  this,  although  I  knew  at  the 
time  that  the  building  stood  on  leased  ground;  but  I 
do  not  recollect  that  this  occurred  to  me  at  that  time." 
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And  then  the  plaintiffs  introduced  (7)  J.  C.  Deming    JL^77. 
as  a  witness  in  their  behalf,  who  testified  as  follows:        Term. 

"  I  have  for  several  years — ten  years — been  engaged 

in  insurance  agencies,  and   have  done  an  extensive    ^i^^^ 
business  in  that  line  in  this  city.     I  am  not  now  so  en-  ^^'  ^' 
gaged.     Wingfield  and  Vaughan  were  my  partners  for    Weill 
several  years.     Both  of  them  were  my  partners  on  the  ^* 

iirst  day  of  January,  A.  D.  1878.  I  can't  say  I  know 
anything  about  the  getting  out  of  the  particular  policy 
sued  on  by  the  plaintiffs.  I  can  only  speak  in  general 
terms  of  what  I  have  done  for  the  plaintife.  I  would 
Btate  that  those  gentlemen  have  for  several  years  con- 
fided their  insurance  business  to  our  firm  with  special 
reference  to  myself.  I  know  the  particular  property 
on  which  the  building  in  suit  stood.  I  have  known 
for  some  time  that  it  stood  on  leased  ground.  I  would 
«tate  that  a  large  number  of  the  companies  by  com- 
mon consent  have  waived  a  written  application  for  a 
policy  on  ordinary  risks.  I  can't  say  that  at  the  time 
the  plaintiffs  stated  to  me  that  the  building  stood  on 
leasehold  ground,  but  I  have  known  that  fact  for  a 
long  while.  The  reason  that  I  cannot  state  whether 
the  plaintiffs  told  me  that  the  building  stood  on  leased 
aground  is,  that  I  rarely,  made  that  a  question  in  my 
practice.  I  represented  two  companies,  which  had 
^ven  policies  on  that  building,  and  was  a  special 
agent,  and  adjusted  for  one  of  them.  Tbey  have  both 
paid  their  pro  rata  shares  of  the  loss  occasioned  by  its 
destruction  by  fire,  with  a  full  knowledge  of  the  fact 
that  it  stood  on  leased  groun^jl.  Each  of  those  policies 
contained  the  same  general  provision  as  in  article  iv  of 
the  terms  and  provisions  of  the  policy  sued  on,  and  all 
the  modern  policies  are  alike  in  this  respect.  I  state 
the  fact,  that  the  companies  I  represented  had  full 

knowledge  of  the  fact  that  the  building  stood  on  leased 
Vol.  xxviii — 60 
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>877.  ground  when  they  paid  their  pro  rata  shares  of  the 
Term,    loss  aforesaid,  from  the  fact  that  their  representatives, 

who  supervised  the  ascertainment  of  that  loss,  had  full 

Fire  Rccess  to,  and  availed  themselves  of  the  records  of  the 
Ins.  Co.  clerk's  office  of  the  corporation  court  of  this  city  in  re- 
WeiU     gard  to  the  title." 

The  first  question  we  have  to  determine  is  whether 
the  court  below  erred,  in  admitting  this  testimony. 
The  rule  of  evidence  invoked  to  exclude  it  is,  that 
which  does  not  permit  the  written  contract  to  be  con- 
tradicted and  varied  by  parol  jtestimony.  The  great 
value  of  this  rule  of  evidence  cannot  be  easily  over^ 
estimated,  and  merits  the  eulogies  it  has  received. 

In  a  proper  case  its  application  always  promotes  the 
ends  of  justice,  by  protecting  parties  against  fraud  and 
false  swearing,  against  carelessness  and  inaccuracy,  by 
furnishing  evidence  of  what  was  intended  by  the 
parties,  which  can  always  be  produced  without  fear  of 
change  or  liability  to  misconstruction.  But  expe- 
rience has  shown  that  it  is  not  a  rule  of  universal  ap- 
plication. And  if  there  did  not  exist  some  authority 
to  correct  the  universality  of  its  application,  then  a 
rule  of  evidence  adopted  by  the  courts  as  a  protection 
against  fraud  and  false  swearing,  would,  as  was  said  in 
regard  to  the  analagous  rule  known  as  the  statute  of 
frauds,  become  the  instrument  of  the  very  fraud  it  was 
intended  to  prevent. 

In  the  case  before  us  the  general  agent  of  the  plain- 
tiff in  error  filled  up  the  policy  and  took  the  descrip- 
tion of  the  property  from  a  policy  on  the  same  house, 
which  had  been  issued  by  the  Maryland  Fire  Insu- 
rance company.  This  agent  says  he  knew  at  the  time 
that  the  building  stood  upon  leased  premises.  Tbia 
knowledge  of  the  general  agent  must  be  imputed  to  the 
principal.    Regarding  the  fourth  clause  of  the  policy 
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as  a  warranty,  then  there  was  a  breach  of  warrauty  eo  ,'^77- 

*^  March 

insianti  of  the  making  of  the  contract.     This  the  com-  Term, 
pany  knew  wheu  it  issued  the  policy.     It  knew  when 


it  accepted  the  premium  the  policy  was  void:  that    ^i^'*^ 
when  it  took  the  premium  they  took  no  risk,  and  that  ^"*-  ^®- 
the  insured  had  paid  his  money  for  a  policy  of  insu-     Weill 
ranee  which  the  company  knew  was  void  at  the  mo-         "^^ 
ment  when  it  was  issued.     To  allow  this  would  be  to 
permit  the  company  to  receive  a  premium  when  they 
incurred  no  risk,  and  would  encourage  and  promote 
the  grossest  fraud. 

It  is  precisely  in  such  cases  as  this,  that  the  courts 
of  law  in  modern  times  have  introduced  the  doctrine 
of  equitable  estoppels,  or  as  it  is  sometimes  called  es- 
toppels en  pais. 

The  principle  is  that  where  one  party  has  by  his 
representation  or  his  conduct^  induced  the  other  party 
to  a  transaction  to  give  him  an  advantage  which  it 
would  be  against  equity  and  good  conscience  to  assert, 
he  would  not  in  a  court  of  justice  be  permitted  to 
avail  himself  of  that  advantage. 

See.  Insurance  Company  v.  Willdnsony  13  Wall.  TJ.  8. 
R.  222;  Plumb  v.  Cattaraugus  Insurance  Company^  18 
New  York  R.  392.  Rowley  v.  Empire  Ins.  Co.  86 
New  York  R.  550;  31  Conn.  R.  626;  42  Missouri  R. 
148;  BidweU  v.  North  Western  Ins.  Co.  24  New  York 
R.  302. 

In  the  last  named  case  the  court  says:  ''Indeed  it  i& 
not  easy  to  perceive  why  an  insurance  company  by 
reason  of  the  formal  words  or  clauses  (of  a  general 
and  comprehensive  nature),  inserted  in  a  policy,  in- 
tended to  meet  broad  classes  of  contingencies,  should 
ever  be  allowed  to  avoid  liabilities  on  the  ground- that 
facts,  of  which  the  company  had  full  knowledge,  at 
the  time  of  issuing  the  policy  were  then  not  in  accord- 
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1877.     ance  with  the  formal  words  of  the  contract,  or  some  of 

March  ' 

Term,    its  multifarious  conditions.     If  such  facts  are  to  be 
held  a  breach  of  such  a  clause,  they  are  a  breach  eo  in- 

^i^e      stanii  of  the  making  of  the  contract,  and  are  so  known 
Ins.  Co.   ^Q  jjQ  by  the  company  as  well  as  the  insured.     And  to 

Weill  allow  the  company  to  take  the  premium  without  tak- 
'  ing  the  risk,  would  be  to  encourage  a  fraud.  It  would, 
as  a  legal  principle,  be  equivalent  to  holding  that  the 
warranty  of  the  soundness  of  a  horse  is  a  warranty 
that  he  has  four  legs,  when  one  has  been  cut  off/'  In 
the  case  before  us  the  knowledge  of  the  agent  must  be 
taken  as  the  knowledge  of  the  company,  and  to  avoid 
the  policy  upon  the  ground  the  building  insured  was 
upon  leased  ground,  would  be  to  permit  the  company 
to  say,  "  it  is  true,  we  knew  that  the  building  was  upon 
leased  ground;  we  knew  that  our  agent,  and  not  the 
insured,  had  filled  up  the  description  of  the  property, 
and  had  omitted  to  state  the  fact;  but  we  hold  it  to  be 
void  because  one  of  the  conditions  of  the  policy  makes 
it  void,  if  the  fact  that  the  property  stands  on  leased 
ground  is  not  so  represented  or  expressed  in  the  policy; 
and  while  we  have  received  your  money,  we  issued  to 
you  a  policy  which  we  knew  to  be  void,  eo  insianti  of 
its  delivery.  We  took  the  premium,  but  took  no 
risk,"  Where  good  faith  and  fair  dealing  are  of  the 
very  essence  of  a  contract  of  insurance,  insurance 
companies  will  be  estopped  from  asserting  a  defence 
which  not  only  tends  to  a  breach  of  good  faith,  but  to 
actual  and  positive  fraud. 

I  am,  therefore,  of  opinion  that  the  evidence  ad- 
mitted by  the  court  below  was  properly  admitted  be- 
cause it  proved  such  a  state  of  facts  as  constituted  an 
estoppely  and  that  the  court  did  not  err  in  overruling 
the  motion  to  exclude  the  same.  In  addition  to  the 
authorities  above  cited,  see  Judge  Burks*  opinion  in 
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the  case  of  Qeorgia  Home  Insurance  Co,  v,  Kinnier^s     '^77- 

.  March 

adrrvx^  and  cases  cited  by  him,  sayra.  88.  Term. 

The  second  ground  upon  which  the  company  seek 

to  relieve  itself  against  liability  for  loss  is,  that  at  the  ^^^^J^^J'^ 
time  the  insurance  was  effected,  there  was  an  incum-  ^^s.  Co. 

V. 

brance  in  the  form  of  a  deed  of  trust.  Now  it  is  not  Weill 
pretended  that  there  was  any  misrepresentation  or  ™"*" 
fraudulent  concealment,  as  to  the  fact  of  the  existence 
of  such  incumbrance.  On  the  contrary  it  does  not 
appear  that  any  question  was  asked  the  assured  on 
that  subject:  but  as  has  already  been  seen,  the  agent  of 
the  company  filled  up  the  description  of  the  property, 
copying  it  from  a  policy  in  another  company.  But  it 
is  insisted  that  this  incumbrance,  existing  at  the  time, 
of  itself  avoided  the  policy,  under  that  condition 
which  declared :  "  If  the  interest  of  the  assured  in  the 
property  be  other  than  the  entire  unconditional  and 
sole  ownership  of  the  property  for  the  use  and  benefit 
of  the  assured,  *  *  *  it  must  be  so  represented 
tS  the  company,  and  so  expressed  in  the  written  part 
of  the  policy.     Otherwise  the  policy  shall  be  void." 

It  was  held  by  this  court,  in  West  Rock.  Mutual  Fire 
Ins.  Co.  V.  Sheets^  26  Gratt.  871,  that  unless  there  be  a 
warranty,  or  a  representation  that  amounts  to  a  war- 
ranty, a  policy  cannot  be  .avoided  for  incumbrances 
unless  upon  the  applicants  false  and  fraudulent  an- 
swers to  interrogatories.  Of  course  if  there  be  a  war- 
ranty, or  a  representation  amounting  to  a  warranty, 
that  there  are  no  incumbrances  on  the  property,  whe- 
ther such  answer  be  given  in  answer  to  a  question  or 
not;  if  it  be  untrue,  the  policy  would  be  void,  even 
though  the  insured  might  not  be  guilty  of  actual  fraud. 

The  question  then  in  this  case  turns  upon  the  con- 
struction to  be  given  to  the  condition  in  the  policy 
above  quoted.   Can  that  be  construed  to  be  a  warranty- 
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March    ^^  *^®  P^^  ^^  ^^^  assured  that  there  was  no  incum- 

Term,     brance  on  the  property  insured?    This  condition  does 

not  refer  to  the  legal  title^  but  to  the  interest  of  the  as- 

^^Fir^  ^  sured  in  the  property;  that  he  warranted  to  be  no 

Ins.  Co.   it  other  than  the  entire  unconditional  and  sole  owner- 

V. 

Weill  ship  of  the  property."  This  was  no  warranty  against 
'  liens  and  incumbrances.  His  interest  was  the  sole 
oumership.  The  fact  that  he  had  mortgaged  the  pro- 
perty did  not  make  the  mortgagee  a  joint  owner  with 
him.  The  fact  that  he  may  have  incumbered  it  with 
a  deed  of  trust  does  not  make  the  cestui  que  trust  a 
joint  owner.  The  fact  that  there  may  have  been  liens 
for  taxes,  or  liens  by  judgment,  did  not  affect  his 
ownership.  He  is  still  the  sole  owner,  though  he  may 
have  incumbered  it,  or  liens  may  exist  against  it,  and 
the  existence  of  such  is  no  breach  of  a  condition  de- 
claring sole  ownership.  This  is  the  doctrine  of  the 
courts,  settled  by  repeated  decisions.  Strong  v.  Mamtr 
facturers  Ins.  Co.^  10  Pick.  R.  40;  ^tna  Fire  Ins.  Co. 
V.  Tyler,  16  Wend.  R.  885;  12  Wend.  R.  507;  Smtlh 
V.  Columbia  Ins.  Co.,  17  Penn.  State  R.  253;  Hough  v. 
City  Fire  Ins.  Co.,  29  Cow.  R.  10.  In  the  last  named 
case,  it  was  a  condition  of  the  policy,  that  "if  the  in- 
ierest  in  the  property  insured  is  not  absolute,  it  must  be 
so  represented  to  the  company  and  expressed  in  the 
policy  in  writing,  otherwise  the  insurance  shall  be 
vtid.  The  applicant  represented  the  property  as  his 
house,  and  it  was  so  represented  in  the  policy.  In 
fact  he  had  only  agreed  to  purchase  the  property,  but 
under  his  agreement  had  paid  part  of  the  purchase 
money,  had  taken  possession,  and  made  valuable  im- 
provements. It  was  held  that  the  statement  made  by 
the  assured,  that  the  property  was  his  was  true,  and 
his  interest  was  an  absolute  one.  The  court  said,  "the 
subject  of  insurance  was  an  interest,  not  a  title.    It  is 
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«n  interest  not  a  tztle.  of  which  the  conditioDs  of  insu-    ^1^77. 

'  '  March 

ranee  speak.    The  terms  interest  and  title  are  not    Term. 
fiynouomouB.  

A  mortgagor  in  possession,  and  a  purchaser  holding    ^^^^ 
under  a  deed  defectively  executed,  have  both  of  them   ^°^'  ^*^- 
ixJbsoluie  as  well  as  insurable  interests  in  the  property,     Weill 
though  neither  of  them  has  the  legal  title.    The  con-         °^^* 
dition  in  question  speaks  only  of  the  character  of  the 
interest  to  be  insured,  not  of  its  quality." 

In  Awrya  v.  Hartford  Fire  Ins.  Co.y  17  Iowa  176,  the 
court  holds  the  following  language,  speaking  upon  this 
point,  and  which  very  aptly  applies  to  the  case  before 
us:  The  object  of  the  insurance  company  by  this 
<clause  (f.  e.,  a  claim  providing  against  change  of  in- 
terest, &c.)  is,  that  the  interest  shall  not  change,  so  that 
the  assured  shall  have  a  greater  temptation  or  motive 
to  burn  the  property,  or  less  interest  or  watchfulness 
in  guarding  and  preserving  it  from  destruction  by  fire. 
Any  change  in,  or  transfer  of  the  assured  in  the  pro- 
perty, of  a  nature  calculated  to  have  this  effect,  is  in 
violation  of  the  policy.  But  if  the  real  ownership  re- 
mains the  same,  if  there  is  no  change  in  the  fact  of 
title,  but  only  in  the  evidence  of  it,  and  if  the  latter 
<;hauge  is  only  nominal,  and  not  of  a  nature  calculated 
to  increase  the  motive  to  burn,  or  diminish  the  motive 
to  guard  the  property  from  loss  by  fire,  the  policy  is 
not  violated."  See  also  Shepard  v.  Union  Fire  Ins.  Cb., 
58  New  H.  282. 

I  am  of  opinion,  both  upon  principle  and  authority, 
that  the  condition  referred  to  is  not  a  warranty  against 
incumbrance,  and  that  the  fact  that  the  assured  had 
incumbered  the  property  was  no  breach  of  that  condi- 
tion. 

As  was  said  by  the  president  in  W.  B.  F.  C.  v. 
Sheets  (supra) :  "There  is  nothing  in  this  policy  (when 
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'^77-     fairly  construed)  which  required  a  disclosure  by  the 
Term,    insured  of  the  liens  upon  the  insured  property.   There 

was  no  question  proposed  by  the  insurer  to  the  insured 

Pir^^'^"  in  regard  to  the  existence  of  such  liens.     The  insu- 
ins.  Co.   YQYs  might  have  examined  the  records  for  such  liens, 
Weill     and  made  inquiries  about  them  of  the  insured,  or 
'"*"*  others,  but  they  failed  to  do  so.     Can  they  now  avoid 
the  obligation  of  the  policy  on  the  ground  that  the  in- 
sured, without  being  inquired  of,  and  without  any 
fraud,  omitted  to  give  notice  of  the  lien  at  the  time  of 
obtaining  the  policy?  I  think  they  cannot"  Page  870. 
I  am  therefore  of  opinion  that  in  the  absence  of  all 
fraud,  in  the  absence  of  all  proof  or  pretence  of  any 
misrepresentation  or  fraudulent  concealment,  on  the 
part  of  the  assured,  the  defense  set  up  by  the  insu- 
rance company,  is  purely  technical,  and  ought  not  to 
shield  them  against  their  just  liability  to  the  assured 
for  the  loss  he  has  sustained. 

I  am  for  affirming  the  judgment  of  the  corporation 
court  of  the  city  of  Norfolk. 

MoNCURB,  P.,  and  Staples  and  Burks,  Js.,  concur- 
red in  the  opinion  of  Christian^  J. 

Judgment  affirmbd. 
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Floyd,  intsiee  v.  Harding  ^  als. 

April  19. 

Absent  Anderson  and  Burks,  J'e.* 

In  1856  L  sells  land  to  T  by  parol  contract,  receives  all  the  purchase  1877. 
money  and  puts  T  into  possession.  In  January  1867  L  executes  a  ^^cn 
deed  to  T,  by  which  he  releases  all  the  land  to  T,  and  warrants  the 
title.  T  then  sells  the  land  to  W,  and  W  conveys  to  F.  In  March 
1866  B  recovers  a  judgment  against  L,  which  is  docketed  within  the 
year.  In  a  suit  against  F  to  subject  the  land  to  satisfy  the  judgment 
against  L — Held: 

1.  That  the  registry-  acts  do  not  apply  to  a  parol  contract  for  land, 

and  T  having  paid  all  the  purchase  money,  and  having  been 
put  into  possession,  so  that  he  had  a  valid  equitable  title  to  the 
land,  it  is  not  subject  to  the  lien  of  the  judgment  against  L. 

2.  The  valid  equitable  title  of  T  is  not  so  merged  in  the  legal  title 

acquired  by  the  deed  of  L  to  him,  as  to  subject  the  land  to  the 
lien  of  the  judgment  against  L. 

3.  The  principles  of  the  case  of  Withers  v.  Carter,  4  Gratt.  407, 

approved. 

Thifl  was  a  bill  filed  in  the  circuit  court  of  Bedford 
county,  by  John  B.  Harding,  to  subject  a  certain  tract 
of  land  in  the  possession  of  N.  B.  Floyd,  as  trustee  of 
his  wife  Ellen  8.  Floyd,  to  a  judgment  which  had  been 
recovered  by  Green  B.  Board  against  J.  M.  W,  Left- 
wich,  the  plaintiff,  and  two  others,  on  a  negotiable 
note,  in  which  said  Leftwicb  was  maker,  and  the 
plaintiff  and  the  others  were  endorsers;  and  which 
the  plaintiff  had  satisfied.    This  judgment  was  rc- 

*  Judge  Burks  had  been  counsel  in  the  cause  in  the  circuit  court. 

VOL.  xxvni — 51 
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1877.     covered  on  the  30th  March  1866,  and  was  docketed 

March 

Term.    March  16th,  1867. 

Floyd  answered  the  bill.     And  it  was  proved  that  as 

J^i^e    G^r'y  »8  1856  J.  M.  W.  Leftwich,  by  an  unwritten 
TT  ^^      parol  contract,  sold  this  land  to  Lewis  II.  Turnball, 

Harding   ^  ' 

&  ais.  who  paid  the  whole  purchase  money,  and  was  put  into 
possession.  By  deed  of  the  23d  of  January  1867, 
which  was  admitted  to  record  on  March  13th  1867, 
Leftwich  and  wife  released  to  Turnbull  all  their  claim 
upon  the  land,  and  warranted  the  title.  Turnbull  in 
June  of  the  same  year,  sold  to  John  W.  Howard;  and 
subsequently  under  a  decree  of  the  court  in  the  case 
Howard  v.  Howardj  the  land  was  sold  and  conveyed  to 
K  B.  Floyd  in  trust  for  his  wife  Ellen  S.  Floyd. 

The  cause  came  on  to  be  heard  on  the  7th  of  Octo- 
ber 1872,  when  the  court  held  that  the  judgment  was 
a  valid  lien  upon  the  tract  of  land  conveyed  by  Left- 
wich and  wife  to  Turnbull,  by  their  deed  of  the  28d 
of  January  1867,  and  now  in  the  possession  of  Floyd; 
and  decreed  that  unless  the  defendants,  &c.,  did  within 
ninety  days,  pay  to  the  plaintiff  the  amount  of  his 
judgment  and  the  costs  of  this  suit,  commissioners 
named  should  sell,  &c. 

From  this  decree  Floyd  applied  to  this  court  for  an 
appeal;  which  was  allowed. 

John  W,  Daniel^  and  Haymond^  for  the  appellant. 

R.  G.  H.  Kearij  for  the  appellees. 

Staples,  J.  There  is  no  controversy  in  this  case  in 
regard  to  the  facts.  They  are  few  and  simple,  and 
may  be  briefly  stated.  In  the  year  1866  James  W. 
Leftwich  sold  to  Lewis  H.  Turnbull  a  tract  of  land 
in  Bedford  county.    The  contract  was  not  reduced  to 
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^wrriting;  but  Turnbull  was  placed  in  immediate  posses-    ^'^\ 
sion,  and  the  whole  of  the  purchase  money  was  paid  by    Term. 

him.    In  January  1867  Leftwich  executed  to  Turnbull 

a  deed  of  release  for  the  land,  with  warranty  of  title.  xnSee 
Turnbull  shortly  afterwards  sold  and  conveyed  to  ^• 
Howard,  and  Howard  subsequently  in  1868,  conveyed  &  ais. 
to  Floyd  the  appellant.  In  1866  a  judgment  was  re- 
covered by  Board  against  Leftwich,  the  original  ven- 
dor, in  the  circuit  court  of  Roanoke,  which  was  duly 
docketed  in  the  county  court  of  Bedford.  The  claim 
here  is  to  subject  this  land  in  the  hands  of  Floyd,  to 
the  lien  of  this  judgment.  The  question  presented  is, 
whether  a  parol  contract  for  the  sale  of  land  so  far 
executed  as  to  vest  in  the  purchaser  a  valid  equitable 
title,  is  good  against  creditors  of  the  vendor,  under 
the  statutes  of  registration.  This  question  is  now  ex- 
citing no  ordinary  interest  throughout  the  state.  It  is 
understood  that  numerous  cases  are  pending  in  the 
circuit  courts,  involving  a  large  amount  of  property, 
awaiting  the  decision  here.  The  court  has  given  the 
subject  that  consideration  its  gravity  and  importance 
demand. 

In  the  outset  it  may  be  well  to  advert  briefly  to  the 
case  of  Withers  v.  Carter  ^  als.y  4  Gratt.  407..  No 
sound  conclusion  can  be  arrived  at  in  this  case  without 
a  proper  understanding  of  the  facts  and  principles  of 
law  involved  in  that  case.  There  the  parties  had  re- 
duced their  contract  to  writing^  and  the  purchaser  was 
put  in  possession  of  the  property.  Subsequently  a 
deed  was  executed  by  the  grantor;  but  it  was  never 
recorded,  having  been  lost  by  the  person  to  whom  it 
was  committed  to  be  delivered  to  the  clerk. 

At  that  time  the  statute  required  the  recordation  of 
deeds,  but  not  of  written  executory  contracts  for  the 
«ale  of  land.     The  court  of  appeals  held  that  while  the 
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1877.     effect  of  the  statute  was  to  render  the  unrecorded  deed 

March 

Term,    quoad  the  creditors  of  the  grantor,  a  mere  nullity,  it 

left  the  subject  precisely  in  the  same  situation  as  if  no- 

Trusitee,  ^^^^  ^^^  h^QTi  made  or  attempted.  Judge  Baldwin^  in 
'''  delivering  the  opinion  of  the  court  said,  "It  could  not 
&  ais.  be  doubted,  a  fair  purchaser  of  the  equitable  estate 
has  a  right  to  hold  it  against  creditors  of  the  vendor 
who  have  not  previously  recovered  judgments,"  This 
decision  was  rendered  at  the  January  term  1848.  At 
the  revisal  of  1849  an  amendment  was  incorporated  in 
the  statute.  It  is  contained  in  sections  4  and  5,  chap. 
118,  Code  of  1849,  and  is  as  follows : 

"4.  Any  contract  in  writing  made  in  respect  to  real 
estate,  or  goods  and  chattels,  in  consideration  of  mar- 
riage, or  made  for  the  conveyance  or  sale  of  real  es- 
tate, or  a  term  therein  of  more  than  five  years,  shall, 
from  the  time  it  is  duly  admitted  to  record,  be  as 
against  creditors  and  purchasers  as  valid  as  if  the  con- 
tract was  a  deed  conveying  the  estate  or  interest  em- 
braced in  the  contract." 

"  5.  Every  such  contract,  every  deed  conveying  any 
such  estate  or  term,  and  every  deed  of  gift,  or  deed  of 
trust  or  mortgage,  donveying  real  estate  or  goods  and 
chattels,  shall  be  void  as  to  creditors  and  subsequent 
purchasers  far  valuable  consideration  without  notice, 
until  and  except  from  the  time  it  is  duly  admitted  ta 
record  in  the  county  or  corporation  wherein  the  prop- 
erty embraced  in  such  contract  or  deed  may  be." 

These  provisions,  as  will  be  seen,  do  not  expressly, 
or  even  by  any  fair  implication,  include  all  contracts 
for  the  sale  of  land.  They  apply  only  to  contracts  in 
writing.  Having  provided  for  the  recordation  of 
written  contracts  in  the  fourth  section,  the  framers  of 
the  statute  by  the  use  of  the  words,  "  such  contracts  " 
in  the  fifth,  evinced  a  deliberate  purpose  to  confine  the 
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operation  of  that  section  to  contracts  in  writing.    It    JJ^^ 
is  obvious  that  the  language  was  carefully  chosen,  and    Term. 

the  omission  to  require  the  recordation  of  every  con- 

tract  was  not  accidental.     In  order  to  give  the  statute   TnStee, 
the  construction  now  contended  for,  we  must  strike   _  ^• 

'  Harding 

out,  or  wholly  disregard  the  words  "in  writing,"  in     &als. 
the  one  section,  or  the  word  "such"  in  the  other. 
Are  we  authorized  by  any  rule  of  interpretation  to 
take  such  a  liberty  with  a  legislative  enactment  plain 
and  explicit  in  its  terms. 

While  in  the  construction  of  statutes  the  constant 
endeavor  of  the  courts  is,  to  ascertain  and  give  effect 
to  the  intention  of  the  legislature,  that  intention  must 
be  gathered  from  the  words  nsed,  unless  a  literal  con- 
struction would  involve  a  manifest  absurdity.  Where 
the  legislature  has  used  words  of  a  plain  and  definite 
import  the  courts  cannot  put  upon  them  a  construc- 
tion which  amounts  to  holding  the  legislature  did  not 
mean  what  it  has  actually  expressed.  The  authorities 
in  support  of  this  principal  are  almost  innumerable. 
It  is  unnecessary  to  cite  them,  as  they  may  be  found 
in  Dwarris  on  Statutes,  181-4,  209;  2,  204-5,  208. 

In  this  connexion  I  cannot  forbear  quoting  briefly  a 
portion  of  the  opinion  of  the  supreme  court  of  the 
United  States  in  the  case  of  Derm  v.  Beidy  10  Peters  R. 
524.  The  case  turned  upon  the  proper  construction  to 
be  given  to  certain  recording  acts  of  North  Carolina  and 
Tennessee.  Mr.  Justice  McLean^  after  giving  his  con- 
struction of  the  statute  said :  "  This,  it  must  be  admitted, 
when  we  consider  the  mischief  the  law  was  probably 
intended  to  remedy,  is  a  somewhat  technical  construc- 
tion of  the  act;  and  cases  may  be  found  where  courts 
have  construed  a  statute  most  liberally  to  effectuate 
the  remedy :  but  where  the  language  of  the  act  is  ex- 
plicit, there  is  great  danger  in  departing  from  the 
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JJ^77.  words  used,  to  give  an  effect  to  the  law  which  may  be 
Term,    supposcd  to  have  been  designed  by  the  legislature. 

*     *    *    It  is  not  for  the  court  to  say,  where  the  Ian- 

TnStce  S^^g^  ^f  ^^^  statute  is  clear,  that  it  shall  be  so  con- 
^-  strued  as  to  embrace  all  cases,  because  no  good  reason 
&ais.  can  be  assigned  whj  they  were  excluded  from  its 
provisions." 

If  the  rule  of  construction  here  laid  down  be  cor- 
rect, there  would  seem  to  be  an  end  of  the  question. 
But  if  we  are  permitted  to  go  outside  of  the  express 
language  of  the  statute  in  pursuit  of  the  supposed  in- 
tention of  the  legislature,  have  we  such  satisfactory 
and  conclusive  evidence  of  that  intention  here,  as  to 
justify  the  courts  in  giving  to  the  statute  an  interpre- 
tation so  palpably  in  conflict  with  its  language. 

In  answering  this  question  it  is  important  to  bear  in 
mind  the  rules  of  law  in  respect  to  parol  contracts  for 
the  sale  of  land.  Courts  of  equity  treat  such  con- 
tracts, where  there  is  part  performance,  as  valid  and 
effectual  as  those  evidenced  by  the  most  solemn  instru- 
ments of  writing.  In  order  to  prevent  the  possibility 
of  fraud  in  engrafting  this  exception  upon  the  statute 
of  frauds,  it  is  settled,  that  the  parol  agreement  relied 
on  must  be  certain  and  definite  in  its  terms:  the  acts- 
proved  in  part  performance  must  refer  to,  result  from 
or  be  done  in  pursuance  of  the  agreement:  and  the 
agreement  must  have  been  so  far  executed  that  a  re- 
fusal of  full  execution  will  operate  as  a  fraud  upon  the 
party,  and  place  him  in  a  situation  which  does  not  lie 
in  compensation.  Wright  v.  Puckety  22  Gratt.  370; 
Lead.  Cases  in  Equity,  2  vol.  1052. 

When  these  circumstances  concur  it  is  as  much  a 
matter  of  course  for  the  equity  courts  to  decree  a  spe- 
cific execution  as  for  the  common  law  courts  to  award 
damages  for  the  breach  of  a  written  contract    The  pur- 
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cbaser  is  regarded  as  the  real  beneficial  owner  of  the  ^'^\ 

estate,  and  the  vendor  a  mere  trustee  of  the  legal  title  Term. 
for  his  benefit.     Whatever  loss  may  fall  on  the  estate 


is  the  loss  of  the  purchaser.  Whatever  advantage  xriStee, 
may  accrue  to  it  is  his  gain.  This  doctrine  is  now  too  ^• 
firmly  settled  ever  to  be  changed  by  anything  short  of  &  ais. 
an  express  legislative  enactment.  It  is  to  every  intent 
a  law  of  property,  as  much  so  as  if  the  exception  had 
been  incorporated  in  the  statute  of  frauds.  Upon  the 
faith  of  its  existence,  purchases  of  valuable  estate  have 
been  made  and  held  throughout  this  commonwealth. 
There  can  be  no  ground  of  controversy  upon  these 
points.  It  may  be  further  aflSrmed  that  the  title  thus 
vesting  in  the  purchaser  under  a  valid  parol  contract, 
is  good  against  all  the  world,  except  subHequent  pur 
chasers  of  the  legal  title  for  valuable  consideration 
without  notice.  I  speak  now  without  reference  to  the 
recording  acts.  That  the  equitable  estate  of  the  pur- 
chaser is  good  against  creditors  of  the  vendor  is  in- 
controvertible. It  has  been  over  and  over  again 
decided  that  the  judgment  creditor  can  acquire  no 
better  tight  to  the  estate  than  the  debtor  himself  has 
when  the  judgment  is  recovered.  He  takes  it  subject 
to  every  liability  under  which  the  debtor  held  it,  and 
subject  to  all  the  equities  which  exist  at  the  time  in 
favor  of  third  persons;  and  a  court  of  chancery  will 
limit  the  lien  of  the  judgment  to  the  actual  interest 
which  the  debtor  has  in  the  estate.  The  creditor  is  in 
no  sense  a  purchaser;  be  has  no  equity  whatsoever 
beyond  what  justly  belongs  to  his  debtor;  his  claim  is 
to  subject  to  his  lien  such  estate  as  the  former  owns, 
and  uo^more. 

These  principles  have  been  time  and  time  again  an- 
nounced by  the  courts  of  England,  by  this  court,  and 
by  the  supreme  court  of  the  United  States,  and  by  the 
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1877.     courts  of  many  other  states  of  the  Union.     See  the 
Term,    cases  Cited  by  Judge  Baldwin  in  Wiikers  and  Carter. 

Brown  v.  Pierce  7  Wall.  U.  8.  R.  205;  Sogers  v.  Ban- 

TnStee,  ^^>  ^5  New  York  R.  379;  Money  v.  Dorsey^  7  Smedes 
„  ^•.      &  Marsh.  15;  Morton  v.  Robards,  4  Dana  R.  258.     Nu- 

Harding  '  ' 

&ais.  merous  other  cases  might  be  mentioned,  but  it  is 
unnecessary. 

The  revisors  of  1849  were  men  learned  in  the  law; 
they  were  perfectly  familiar  with  these  principles. 
They  could  not  but  be  aware  that  the  question  of  the 
rights  of  purchasers  under  parol  contracts  would  con- 
stantly arise  in  the  courts.  If  they  intended  to  make 
this  fundamental  revolution  in  the  laws  of  property, 
and  utterly  to  annihilate,  for  the  benefit  of  creditors,  a 
large  class  of  contracts  universally  recognized  as  valid, 
they  certainly  would  have  expressed  their  intention  in 
plain  and  unmistakeable  language.  It  is  not  reasona- 
ble to  suppose  they  would  have  left  a  matter  of  so 
much  importance  to  all  the  hazards  of  judicial  interpre- 
tation— an  interpretation  only  to  be  reached  by  disre- 
garding the  plain  words  of  the  statute,  and  having  no 
other  foundation  than  a  supposed  public  policy. 

But  we  are  told  that  every  consideration,  prompting 
the  revisors  to  require  the  recordation  of  deeds  and 
title  bonds,  applies  more  strongly  to  mere  verbal  agree- 
ments for  the  sale  of  lands,  A  little  reflection  will,  I 
think,  show  that  this  is  not  true,  certainly  not  to  the 
extent  asserted  in  the  argument. 

When  the  vendee  has  a  deed  or  other  written  evi- 
dence of  his  purchase,  there  is  no  hardship  in  requir- 
ing him  to  place  it  upon  the  record.  It  is  gross  laches 
not  to  do  so,  which  the  legislature  might  well. declare 
good  ground  of  forfeiture.  But  in  many  cases  the 
vendee  has  neither  deed  nor  title  bond.  He  is  often 
deprived  of  one  or  both  by  the  fraud  of  the  vendor, 
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OP  by  his  death  or  sickness,  or  by  some  controversy  in    Jj^^ 
regard  to  the  precise  terms  of  the  contract;  and  at  last    Term. 

not  onfreqaently  he  is  compelled  to  resort  to  a  court 

of  equity  for  redress.  Such  cases  are  constantly  oc-  TnSee, 
curring  in  every  community.  The  books  abound  with  ^• 
them.  To  require  that  such  contracts  shall  be  recorded  &  ais. 
is  simply  to  require  an  impossibility.  It  is  to  provide 
that  one  man's  property  may  be  taken  for  another 
fnan's  debts,  without  the  fault  of  the  owner,  and  without 
the  possibility  of  guarding  against  it  by  the  exercise  of 
the  greatest  diligence.  It  seems  to  be  forgotten  that 
one  of  the  reasons  influencing  the  courts  to  engraft  an 
exception  upon  the  statute  of  frauds  in  cases  of  parol 
'Contracts  partly  performed  was,  that  oftentimes  the 
purchaser  is  kept  out  of  his  deed  or  other  writing  by 
the  fraud  of  the  vendor,  or  other  circumstance  beyond 
the  control  of  the  purchaser.  Who  can  say  that  the 
considerations  which  influenced  the  courts  to  engraft 
this  exception  upon  the  statute  of  frauds  did  not  influ- 
ence the  legislature  also  to  respect  the  same  principle 
in  the  recording  acts? 

But  in  ascertaining  the  meaning  of  a  statute  it  is 
sometimes  important  to  find  out  the  mischief  to  be 
corrected  as  well  as  the  class  to  be  protected.  Who 
are  the  men  to  be  most  benefitted  by  this  enlarged 
interpretation  of  the  statute?  Not  purchasers,  cer- 
tainly. They  are  fully  protected  by  the  provision 
requiring  the  recordation  of  deeds  and  title  bonds. 
When  the  contract  is  evidenced  by  a  writing  it  is  not 
necessary  the  purchaser  shall  take  possession  under 
his  contract.  Unless,  therefore,  the  writing  is  recorded, 
in  very  many  cases  it  is  impossible  that  a  subsequent 
purchaser  can  have  any  knowledge  of  the  alienation. 
There  is  nothing  to  give  him  notice,  or  even  to  put 

him  upon  inquiry.     It  was  very  proper  under  such 
Vol.  XXVIII — 52 
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1877.  circumstances  to  require  the  registration  of  the  deeda 
Term,     and  of  the  written  executory  agreement,  not  necessa- 

rily  accompanied  with  possession.     But  when  the  con- 

Trusitee,  ^''^^t  is  merely  in  parol,  possession  of  the  property 
^^  under  the  agreement  is  indispensable.  It  must  be  a 
&ais.  visible,  notorious  possession.  Whether,  under  our 
recording  acts,  mere  possession  is  sufficient  to  charge 
all  persons  dealing  with  the  property  with  knowledge 
of  all  the  equities  of  the  tenant  in  possession,  it  is  un- 
necessary now  to  decide,  as  no  such  question  arises 
here.  All  agree  that  the  notice  must  be  such  as* to 
aflfect  the  conscience  of  the  subsequent  purchaser.  Si- 
ieTj  Price  ^  Co.  v.  McClanachan  ei  als.,  2  Qratt.  280.  If 
the  first  purchaser  is  not  in  possession,  he  must  have 
his  deed  or  title  bond,  and  the  registry  of  them  will 
give  notice.  If  he  is  in  the  actual  possession  under  a 
parol  agreement  as  owner  of  the  estate,  that  possession 
will  generally  be  so  notorious,  so  well  understood,  that 
persons  disposed  to  act  in  good  faith  will  be  rarely 
misled  by  the  absence  of  registration.  It  seems  to 
me,  therefore,  that,  so  far  as  subsequent  purchasers 
are  concerned,  no  such  inconvenience  will  result  as  is 
apprehended  from  holding  that  the  statute  does  not 
extend  to  parol  contracts;  certainly  none  comparable 
to  the  mischiefs  likely  to  arise  from  a  contrary  con- 
struction. 

The  same  observation  may  be  made  in  respect  ta 
creditors.  If  acting  in  good  faith,  if  not  willfully 
closing  their  eyes  to  the  true  state  of  the  title,  they 
will  rarely  be  misled  in  regard  to  the  real  ownership 
of  the  property.  As  to  them,  certainly  the  old  rule 
should  prevail,  that  possession  is  notice  of  the  equity 
of  the  party  having  such  possession. 

But  our  recording  acts  make  no  distinction  between 
creditors  with   notice  and  creditors  without  notice* 
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The  former,  in  this  respect,  stand  upon  higher  grounds  ^^7^ 

than  subsequent  purchasers.    With  us,  the  creditor,  at  Tenn. 
the  time  he  gives  the  credit,  may  know  his  debtor  has 


sold  the  land,  has  received  every  dollar  of  the  pur-  xr^itee 
chase  money;  he  may  see  the  purchaser  in  possession,  ^• 
claiming  title,  making  costly  and  expensive  improve-  &  ais. 
ments;  he  may  know  that  the  purchaser  has  been 
forced  into  a  court  of  chancery  to  obtain  the  title  with- 
held by  the  fraud  or  obstinacy  of  the  vendor;  he  may 
know,  as  in  this  case,  that  the  property  is  passing 
through  successive  alienations  into  the  hands  of  inno- 
cent purchasers ;  all  this  he  may  know,  and  yet,  if  the 
construction  now  contended  for  be  given  to  the  stat- 
ute,  he  may  by  means  of  a  judgment  against  the  ven- 
dor appropriate  every  acre  of  the  property,  every 
dollar  expended  upon  it,  to  the  payment  of  his  debt. 
He  cannot  take  a  deed  of  trust  or  a  mortgage,  because 
he  thereby  becomes  a  purchaser,  and  as  such  he  is 
infected  with  notice.  But  he  can  accomplish  his 
object  by  a  judgment,  which  confessedly  gives  a  lien 
only  upon  that  which  belongs  to  the  debtor.  This  is 
the  class,  and  the  only  class,  so  far  as  I  can  see,  that  is 
to  be  benefited  by  this  enlarged  and  liberal  interpreta- 
tion of  the  statute.  The  recording  acts,  I  admit,  are 
founded  in  wisdom  and  justice;  but  it  by  no  means 
follows  that  every  interest  is  to  be  made  subservient 
to  the  policy  of  a  registration  system.  It  was  said  in 
the  argument,  that  Virginia  is  the  only  state  besides 
Mississippi,  in. which  the  right  is  conferred  upon  a 
creditor  with  notice  of  subjecting  to  his  judgment  the 
property  in  the  hands  of  r  bonajide  purchaser.  As  the 
law  is  written,  he  must  obey  it  But,  for  one,  I  am 
not  disposed  to  extend  it  one  step  beyond  what  is  so 
written.  If  the  rights  of  a  large  class  of  purchasers 
recognized  by  the  law  as  valid  are  to  be  sacrificed 
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1877.     because  of  a  failure  to  do  an  act  so  often  impossible  to 
Term,    be  done,  it  must  be  by  the  declared  will  of  the  legis- 


Floyd, 


lature,  in  clear  and  unmistakeable  language.  It  is  not 
TnStee,  ^^  t>®  ^^^^  ^J  ^^7  "icre  Tulcs  of  interpretation,  or  by 
„J^.  inferences  or  conjectures  as  to  the  intention  of  the 
&ais.  legislature,  founded  upon  a  supposed  public  policy. 
Under  all  the  difficulties  surrounding  this  question, 
who  is  authorized  to  speak  for  the  legislature  outside 
of  its  expressed  will?  Who  can  say  that  the  framers 
of  the  statute  did  not  carefully  consider  all  these  mat- 
ters, and  after  full  consideration  determine  to  leave 
parol  contracts  just  as  they  were — unaffected  by  the 
recording  acts? 

It  may  be  indeed,  that  they  did  not  think  of  the 
matter  at  all;  that  the  subject  was  not  brought  to  their 
attention.  If  such  be  the  case,  who  can  say  what 
view  they  would  have  taken,  had  the  question  been 
before  them.  If  the  conflict  of  opinion  was  as  great 
then  as  it  is  now,  it  is  a  matter  of  impossibility  to  say 
what  action  they  would  have  taken,  or  whether  they 
would  not  have  left  the  subject  precisely  where  it  is. 
To  whatever  cause  the  omission,  if  such  it  be,  is  owing, 
the  defect  cannot  be  remedied  by  the  courts.  In  the 
language  of  Mr.  Justice  McLean^  already  quoted,  "It  is 
not  for  the  courts,  where  the  language  of  the  statute 
is  clear,  to  say  that  it  shall  be  construed  so  as  to 
embrace  all  cases,  because  no  good  reason  can  be 
assigned  why  they  were  excluded  from  its  provisions." 
We  are  told,  however,  that  although  the  statute  may 
not  in  express  terms  apply  to  all  contracts  for  the  sale 
of  land,  it  necessarily  leads  to  that  result.  :^For,  as  is 
argued,  whenever  the  parol  contract  is  reduced  to 
writing  it  becomes  merged  in  the  latter,  and^ceases  to 
operate  as  a  parol  contract;  and  when  a  deed  is  exe- 
cuted it  satisfies  and  discharges  the  contract  to  convey. 
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In   the  first  place,  cases  are  constantly  occnrring    Jf^'T* 
which  rest  alone  upon  the  parol  agreement  partly  per-     Term.^ 

formed,  and  no  deed  or  other  writing  is  or  has  been 

executed  when  the  creditor  brings  his  suit.  In  these  xr^tee, 
cases  the  doctrine  of  merger  can  of  course  have  no  ^• 
application;  and  the  whole  structure  of  the  argument  &a]s. 
upon  this  point  falls  to  the  ground.  In  the  next  place 
there  are  other  cases,  and  the  present  is  one  of  them, 
where  no  deed  is  given  until  after  the  judgment  is 
recovered;  but  the  contract  is  made — the  purchase 
money  paid — the  purchaser  in  possession  and  so  re- 
maining years  anterior  thereto.  Now  if  the  title  of 
the  purchaser  is  good  against  the  creditor  when  the 
judgment  is  recovered,  can  it  be  the  title  becomes  in- 
valid by  reason  of  the  subsequent  execution  of  a  deed 
by  the  vendor.  The  bare  statement  of  the  proposition 
is  its  own  refutation.  But  let  us  take  the  strongest 
case,  that  of  a  valid  parol  contract  so  far  executed  as 
to  pass  the  equitable  title,  and  subsequently  a  deed  of 
conveyance,  which  is,  however,  not  recorded,  or  if  re- 
corded at  all,  not  until  after  a  judgment  recovered. 
This  is  the  case  as  presented  in  Withers  v.  Carter ^  ex- 
cept that  there  the  contract  was  in  writing,  while  here 
in  the  case  supposed  it  is  in  parol.  But  the  principle 
is  the  same.  "No  deed  of  conveyance  (said  Judge 
Baldwin)  is  necessary  to  confirm  its  validity  (the  ex- 
ecutory agreement),  and  how  an  abortive  attempt  to 
obtain  a  valid  conveyance  can  destroy  the  preexisting 
title  is  beyond  my  comprehension.  Nor  can  I  con- 
ceive what  merger  there  can  be  in  regard  to  creditors, 
of  the  equitable  estate  in  the  legal  title,  by  force  of  a 
deed  which  as  to  creditors  is  a  blank  piece  of  paper.'^ 
Long  before  this  opinion  of  Judge  Baldwin  was 
written,  the  supreme  court  of  Kentucky  had  an- 
nounced the  same  view  in  the  construction  of  their 
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1877.     acts  taken  from  the  Virginia  statutes.     In  Morion  v. 
Term.    Robards^  4  Dana  R.  258,  that  court  said,  "It  would  be 


strange  to  contend  that  the  equity  of  a  holder  of  a 

TimLe,   bond  is  good,  yet  if  he  attempted  to  consummate  his 


V. 


Harding 


legal  title,  but  failed,  that  he  forfeits  that  equity  which 
&  ais."  he  unquestionably  could  have  held  under  his  bond  in 
case  no  attempt  had  been  made." 

It  will  not  be  denied  that  these  principles  apply  with 
equal  force  to  a  preexisting  equitable  estate  acquired 
under  a  valid  parol  contract,  as  to  one  held  under  a 
written  executory  agreement.  It  may  b©  conceded 
that  when  the  parol  agreement  is  connected  with  the 
deed  and  is  contemporaneous  with  it,  it  must  be  re- 
garded as  forming  part  of  the  same  transaction.  In 
such  case  possession  would  perhaps  be  considered  as 
taken  under  the  deed  and  as  referrible  to  it.  But 
where  there  is  a  parol  agreement  under  which  the 
purchaser  takes  possession,  and  which,  of  course,  is 
valid  without  deed,  no  good  reason  is  perceived  why 
the  subsequent  execution  of  a  deed  should  either  in- 
validate the  title  thus  acquired,  or  preclude  proof  of 
it  in  a  proper  case. 

The  principle  of  the  law  of  estoppel  is,  that  when 
parties  make  an  agreement  which  is  afterwards  re- 
duced to  writing,  the  former  is  so  far  merged  in  the 
latter  that  parol  evidence  is  inadmissible  to  establish  a 
variance  between  them,  or  to  contradict  the  legal  im- 
port of  the  writing.  But  this  rule  can  have  no  just 
application,  where  the  verbal  and  written  agreement 
correspond  in  every  particular,  and  the  parol  proof  is 
offered,  not  to  contradict  but  to  sustain  the  written 
agreement.  Mills  v.  Matthews^  7  Mary.  R.  315.  What- 
<ever  might  be  the  difficulties  in  a  court  of  law,  a  court 
of  equity,  which  regards  not  the  mere  form,  but  the 
substance  of  things^  will  inquire  into  the  real  nature 
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I 

of  the  transaction,  and  limit  the  lien  of  the  judgment    Jj^k 
to  the  actual  interest  of  the  debtor.  Term. 

Before  closing  this  opinion  it  is  proper  to  add  a  few  —' 

words  in  reference  to  the  case  of  Withers  v.  Carter.  xnStee 
It  is  impossible  to  deny  that  much  of  what  is  said  in  ^. 
that  case  is  equally  applicable  to  the  one  before  us.  &  ais. 
The  reasoning  which  tends  to  show  that  under  the 
laws  in  force  prior  to  1849,  the  unrecorded  deed  being 
a  nullity,  a  written  executory  agreement  was,  never- 
theless valid,  because  not  aftected  by  those  laws,  will 
equally  show  that  a  valid  parol  contract  is  now  good 
against  creditors,  although  never  recorded,  because  it 
is  not  aflected  by  the  amendment  incorporated  in  the 
statute.  See  2  Minor  Ins.  1027.  The  counsel  for  the 
judgment  creditors  have  felt  this  difficulty  through- 
out. Accordingly  they  have  not  hesitated  to  assail 
the  decision  in  Withers  v.  Carter  and  the  reasoning 
upon  which  it  was  based.  It  is  no  part  of  my  duty  to 
vindicate  that  decision.  True  it  was  made  by  a  court 
of  three  only;  but  no  abler  judges  ever  sat  on  this 
bench;  Judges  Cabell^  Allen  and  Baldwin.  It  was 
made  nearly  thirty  years  ago,  and  during  all  the  time 
that  has  since  elapsed,  it  does  not  appear  to  have  been 
seriously  controverted.  The  legislature  very  soon 
ailer  changed  the  law;  but  the  change  applied  only  to 
future  contracts,  and  left  untouched  many  cases  which 
were  necessarily  controlled  by  that  decision.  If  any 
effort  was  ever  made  by  the  profession  to  have  it  re- 
versed there  is  nothing  to  show  it.  The  doctrines 
announced  by  Judge  Baldwin  have  been  repeatedly 
sanctioned  by  the  highest  tribunals  in  Kentucky  and 
Mississippi  in  similar  cases,  and'  disputed  by  none  that 
I  have  seen.  We  may  safely,  I  think,  adopt  them  as 
our  guide  in  the  present  case.  If  the  conclusion  to 
which  this  court  has  arrived  is  erroneous,  it  is  an 
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1877.     error  in  the  interests  of  justice.    The  chief  loss  will 
Term,    be  felt  by  creditors,  ninetenths  of  whom  were  well 

aware  the  property  they  seek  to  appropriate  did  not 

TnStee,  belong  to  their  debtors,  and  they  never  gave  credit 

Hardin  ^P^°  ^^®  ^^^^^  ^^  ^^^  ^^^^  ^^  *^®  latter.  On  the  other 
&  als.  hand  it  is  impossible  to  estimate  the  mischief,  the  utter 
ruin  which  would  follow  a  contrary  decision.  In 
nearly  every  city  and  town,  and  in  every  county,  there 
are,  no  doubt,  houses  and  lands  held  by  no  other  title 
than  that  arising  under  parol  contracts,  held  for  years, 
without  question,  until  the  disasters  of  the  war  opened 
the  floodgates  of  litigation.  If  there  was  ever  an 
occasion  in  which  the  letter  of  a  statute  should  be  ad- 
hered to,  it  is  in  these  cases.  There  is  one  other  con- 
sideration which  ought  to  have  its  influence.  If  we 
are  to  hold  **  that  every  contract  in  respect  to  real  es- 
tate*' must  be  recorded,  what  is  to  be  the  effect  upon 
those  titles  depending  upon  implied  or  resulting  trusts, 
which,  though  not  in  writing,  are  recognized  and  sanc- 
tioned by  our  laws.  There  is  no  need  to  discuss  this 
question  here,  but  it  may  well  deserve  the  attention  of 
those  who  are  so  urgent  for  the  policy  of  a  "universal 
registration.'' 

In  whatever  light  we  may  consider  the  question,  it 
seems  to  me  it  is  safest  to  construe  the  statute  accord- 
ing to  its  words,  and  to  leave  its  defects  to  be  remedied 
by  the  legislature.  My  opinion  is,  therefore,  to  reverse 
the  decree  of  the  circuit  court  of  Bedford,  and  to  dis- 
miss the  bill  as  to  the  appellant  Floyd. 

MoNCURE,  P.,  and  Christian,  J.,  concurred  in  the 
opinion  of  Staples^  J. 

The  decree  was  as  follows : 
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The  court  is  of  opinion,  for  reasons  stated  in  writ-  ^^77- 
ing  and  filed  with  the  record,  that  the  circuit  court  Term. 
erred  in  holding  that  the  judgment  set  out  in  the' 


V. 


Harding 


plaintiff^s  original  bill  constitutes  a  valid  lien  upon  Trustee 
the  tract  of  land  conveyed  by  J.  M.  W.  Leftwich  and 
wife  to  C.  H.  Turnbull  by  deed  dated  January  28d, 
1867,  and  now  in  the  possession  of  the  appellants; 
and  in  directing  that,  unless  the  said  judgment  be 
paid  by  the  appellants,  the  real  estate  in  the  amended 
bill  mentioned,  or  so  much  thereof  as  was  necessary, 
should  be  sold  to  pay  the  same.  Therefore  it  is  de- 
creed and  ordered,  that  the  said  decree  be  reversed 
and  annulled,  and  that  the  appellee,  John  B.  Harding, 
pay  to  the  appellant  his  costs  by  him  expended  in  the 
prosecution  of  his  appeal  aforesaid  here.  And  this 
court  proceeding  to  render  such  decree  as  the  said  cir- 
cuit court  ought  to  have  rendered,  it  is  further  decreed 
and  ordered,  that  the  plaintifl'in  the  circuit  court  take 
nothing  by  his  amended  bill  as  to  the  appellant,  but 
that  it  be  dismissed  as  to  him;  that  he  go  thereof 
without  day  and  recover  against  the  said  plaintiff  his 
costs  by  him  about  his  defense  in  that  behalf  expended 
in  the  said  circuit  court. 

Which  is  ordered  to  be  certified  to  the  said  circuit 
court  of  Bedford  county. 

Dborbe  reversed. 


Vol.  xxvin — 58 
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Hicks  v.  Riddick  ^  als. 

April  19. 

Absent,  Anderson  and  BurkSy  Js.* 

1877.      I.  R,  by  a  verbal  contract,  seUs  a  house  and  lot  to  M,  who  pays  all  the 
^^  purchase  money  and  is  put  into  possession.     R  has  no  interest  in  the 

property  which  may  be  subjected  by  attachment  against  him  as  an 
absent  debtor  to  the  pa3nnent  of  his  debt. 

2.  After  the  purchase  money  had  been  paid  and  M  put  into  possession,  R 
sent  to  M  a  deed  executed  by  himself  for  the  property ;  but  M  insist- 
ing that  R's  wife  should  join  in  the  deed,  returned  it  to  R;  and  it 
was  not  again  delivered.  If  the  deed  might  be  considered  as  having 
been  accepted  by  M,  that  would  not  render  the  property  liable  to  the 
attachment. 

This  was  an  attachment  in  equity  in  the  circuit  court 
.of  Mecklenburg  county,  brought  in  March  1878  by 
John  R.  Hicks  against  C.  B.  Riddick,  J.  A.  Moss  and 
others.  The  plaintiff  charged  in  his  bill,  that  Riddick, 
who  lived  in  North  Carolina,  was  indebted  to  him  by 
bond  in  the  sum  of  $4,000;  that  he  owned  a  house 
and  lot  in  Clarkesville,  in  the  said  county,  which  he 
prayed  might  be  subjected  to  pay  his  debt,  and  that  J. 
A.  Moss  was  in  possession  of  the  property. 

Moss  answered,  denying  that  Riddick  had  any  inte- 
rest in  the  property,  and  alleging  that  he  had  in  1863 
purchased  the  property,  and  had  paid  in  full  for  it  in 
tobacco,  and  had  been  put  into  possession  of  it 

*Judge  Burks  had  been  counsel  in  Floyd  v.  Harding^  involving  the 
same  question. 
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The  facts,  as  they  are  clearly  established  by  the  evi-    JJ^J^ 
^ence,  are:    That  in  April  1868  Biddick,  by  a  verbal    Term. 

contract,  sold  the  house  and  lot  to  Moss  &  Brother, 

who  were  manufacturers  of  tobacco  in  the  town  of  Jf 
Clarkesville :  That  the  price  of  the  property  was  ^^f/j* 
$4,500,  to  be  paid  in  manufactured  tobacco:  That 
the  tobacco  was  selected  by  the  brother  of  Biddick, 
who  sold  the  house  as  agent  of  Biddick,  and  the  to- 
bacco was  delivered  and  received  by  Biddick,  and 
Moss  &  Brother  took  possession  of  the  house  and  lot: 
That  Biddick  sent  to  Moss  &  Brother  a  deed  for  the 
property  executed  by  himself;  but  his  wife  not  having 
joined  in  the  deed,  it  was  returned  to  him  with  a  re- 
quest that  he  and  his  wife  would  execute  a  deed.  As 
late  as  March  1865  Biddick  wrote  to  Moss,  saying  that 
he  living  in  Korth  Carolina,  there  was  no  necessity 
for  his  wife's  joining  in  the  deed.  And  he  in  fact 
never  afterwards  delivered  to  them  a  deed  for  the 
property. 

Moss  &  Brother  having  gone  into  bankruptcy,  sur- 
rendered this  house  and  lot  as  a  part  of  their  property; 
and  in  1871  it  was  sold  by  their  assignee  in  bank- 
ruptcy, and  purchased  by  the  defendant  J.  A.  Moss. 
The  property  has  been  in  possession  of  Moss  &  Bro- 
ther, the  assignee  and  the  present  owner,  from  the 
time  of  the  purchase  by  the  former  to  this  time. 

It  appears  that,  subsequent  to  the  sale  of  the  pro- 
perty by  the  assignee  in  bankruptcy,  Biddick  filed  his 
bill  in  the  circuit  court  of  Mecklenburg,  to  set  aside 
his  sale  to  Moss  &  Brother,  on  the  ground  that  the  to- 
bacco received  by  him  was  rotten  and  unfit  for  use; 
but  there  is  no  evidence  in  this  record  that  such  was 
the  fiEtct 

The  cause  came  on  to  be  heard  on  the  18th  of  Sep- 
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^7^  tember  1874;  when  the  court  held  that  Moss  &  Brother 
Term,  were  the  purchasers  for  value  of  the  house  and  lot^ 
and  were  in  possession  thereof  under  a  good  equitable 
title  prior  to  the  institution  of  this  suit,  and,  having 
^2^s^  paid  all  the  purchase  price,  were  entitled  to  a  convey- 
ance therefor;  and  that  Riddick,  holding  the  legal 
title,  was  only  a  trustee  for  Moss  &  Brother;  and  it 
appearing  that  they  and  their  assignee  in  bankruptcy 
had  held  undisturbed  possession  thereof  for  nine  years 
prior  to  the  institution  of  this  suit,  and  that  Riddick^ 
having  sold,  received  full  payment  for  and  delivered 
possession  of  said  house  and  lot,  would  be  estopped 
from  asserting  claim  thereto  against  Moss  &  Brother, 
or  their  alienee,  the  plaintiff,  his  creditor,  could  stand 
in  no  better  position  in  relation  thereto  than  the  said 
Riddick;  therefore  the  said  house  and  lot  was  not  lia- 
ble to  the  attachment  levied  thereon  for  the  debts  of 
Riddick;  and  the  bill  was  dismissed  with  costs.  From 
this  decree  Hicks  applied  to  a  judge  of  this  court  for 
an  appeal;  which  was  allowed. 

W,  W.  Henry  and  B.  S.  Lee^  for  the  appellant. 

Jones  ^  Bovldin  and  John  W.  Daniel^  for  the  appellee. 

Staples,  J.  The  question  presented  in  this  case  is 
substantially  the  same  as  that  just  decided.  The  only 
difference  is,  that  here  the  lien  asserted  is  under  an 
attachment  sued  out  against  the  debtor  as  a  non-resi- 
dent. It  is  claimed  that  this  lien  binds  the  property 
in  the  possession  of  a  bona  Jide  purchaser  where  title 
is  derived  from  a  parol  contract  with  the  debtor  long 
before  the  lien  of  the  attachment  commenced.  There 
is  no  conflict  of  testimony  in  respect  to  the  terms  of 
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the  contract,  and  the  payment  of  the  purchase  money    ji^^^^ 
in  manufactured  tobacco,  as  agreed  by  the  parties,  and    Term. 

the  delivery  of  the  possession  of  the  house  and  lot  to  — ; 

Moss  &  Brother,  the  purchasers.  If  the  deed  made  y^ 
by  lUddick,  the  vendor,  can  be  considered  as  ever  ac-  ^^^^ 
<;epted  by  Moss  &  Brother,  it  did  not  affect  the  preex- 
isting equitable  estate  acquired  under  the  parol  con- 
tract, complete  and  fully  executed  before  the  delivery 
of  the  deed.  But  it  may  be  fairly  presumed  that  Moss 
&  Brother  did  not  intend  to  accept  the  deed  until  the 
wife  of  Biddick  had  relinquished  her  contingent  right 
of  dower.  It  was  returned  by  them  to  Riddick  for 
that  purpose;  but  the  relinquishment  was  never  made 
or  the  deed  restored  to  the  purchasers,  although  de- 
manded by  them. 

The  pretence  set  up  by  Eiddick,  years  after  the  con- 
tract was  made  and  the  deed  signed  by  him,  of  a 
defect  in  the  quality  of  the  tobacco,  is  not  sustained 
by  a  particle  of  evidence,  and  is  disproved  by  the  only 
witness  of  the  appellees. 

The  case  presented  is,  therefore,  of  a  parol  contract 
«o  far  executed  as  to  entitle  the  purchaser  to  a  deed 
without  any  conditions  imposed;  the  deed  improperly 
withheld  by  the  vendor,  so  that  it  could  not  be  re- 
corded; possession  taken  and  held  uninterruptedly  for 
nearly  ten  years,  until  this  attachment  was  sued  out 
by  the  appellant  in  1873.  The  case,  as  the  preceding 
one  just  decided,  illustrates  very  strongly  the  rigorous 
operation  of  the  recording  acts,  according  to  the  con- 
struction now  sought  to  be  given  them.  The  attach- 
ment lien  confessedly  only  binds  such  interest  as  the 
<lebtor  has;  and  here  he  had  notoriously,  years  before, 
parted  with  every  vestige  of  interest  he  had  except  the 
naked  legal  title;  and  that  title  he  withheld  in  viola- 
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^7^    tion  of  his  ezpress  promise.    My  opinion,  therefore,. 
Term,    is,  that  the  decree  of  the  circuit  court  is  right,  and 
that  the  same  must  be  affirmed. 


Hicks 

V. 


^A^      MoNCURB,  P.,  and  Christian,  J.,  concurred  in  the 
opinion  of  Staples^  J. 

Deorbb  appirmbd. 
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BoRST  V.  Nallb  ^  als. 

April  19. 

Absent,  AndersoUj  J. 

L  The  docketing  of  a  judgment  is  an  act  to  be  done  to  preserve  or  pre-  li  ^^ 
vent  the  loss  of  a  civil  right  or  remedy,  within  the  meaning  of  the  Term, 
acts  of  March  4,  1862,  acts  of  1861-2,  ch.  81,  and  of  March  2, 1866, 
Code  of  1873,  ch.  146,  J  J  6  and  7,  p.  998-99.  And  therefore  in 
computing  the  time  within  which  a  judgment  is  required  by  {  8,  ch. 
186,  of  the  Code  of  i860,  to  be  docketed,  in  order  to  preserve  the 
lien  of  such  judgment  against  purchasers,  the  period  between  the 
17th  of  April  1 86 1  and  the  2d  of  March  1866  is  not  to  be  computed 
as  a  part  of  such  time. 

n.  An  executor  who  conveys  land  with  special  warranty,  who  is  not  a 
party  to  the  suit,  and  has  no  interest  in  the  result  of  it,  or  in  the  re- 
cord as  an  instrument  of  evidence,  is  a  competent  witness  to  prove 
the  facts  in  relation  to  his  sale  and  conveyance  of  the  land,  in  a  con- 
test between  the  creditor  of  his  grantee  and  a  purchaser  from  him. 

III.  T  an  executor,  employs  R,  to  sell  a  tract  of  land  for  him,  and  to  facili- 
tate it,  T  executes  a  deed  to  R,  but  does  not  deliver  it.  R  makes  a 
sale  to  B,  and  B  pays  the  money  to  T,  and  then  T  delivexs  the  deed 
to  R,  and  at  the  same  time  R  executes  a  deed  to  B.  In  a  suit  by  a 
judgment  creditor  of  R  against  B,  to  subject  the  land  to  pay  his  debt 
— Held: 

1.  T  is  a  competent  witness  to  prove  the  fact  that  R  sold  as  his 

agent,  that  the  conve3rance  to  him  was  that  he  might  convey 
to  B,  and  that  B  paid  the  purchase  money  to  him. 

2.  By  the  convejrance  to  R  there  was  an  implied  or  resulting  trust 

in  favor  of  B,  who  had  paid  the  purchase  money ;  and  this 
trust  may  b^  proved  by  parol  evidence, 

3.  The  trust  having  been  fully  executed  by  R  conveying  the  land 
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1S77.  to  B,  before  this  litigation  was  commenced,  it  seems,  that  oa 

'T^rjn  that  ground  parol  evidence  is  admissible  to  establish  the  trust. 


Borst 

Naile 
<&als. 


4.  R  being  dead,  B  is  not  a  competent  witness  in  his  own  behalf, 
as  to  the  sale  and  conveyance  of  the  property. 

This  was  a  suit  in  equity  in  the  circuit  court  of  Cul- 
peper  county,  brought  in  August  1869,  by  Thomas  B. 
Nalle,  to  subject  certain  lands  to  satisfy  a  judgment 
recovered  by  him  against  William  B.  Ross  and  James 
A.  Beckham,  in  November  1860.  One  of  the  tracts 
of  land  had  been  conveyed  by  said  Beckham  to  Frank- 
lin Stearns  and  John  M.  Botts  in  1862,  and  another 
tract  was  conveyed  by  Ross  to  Peter  B.  Borst  in  March 
1865.  Tn  November  1871  the  court  made  a  decree  in 
the  cause  by  which  it  was  held  that  the  land  conveyed 
to  Borst  was  primarily  liable  to  the  payment  of  the 
plaintifts'  debt;  and  a  commissioner  was  directed  to 
take  certain  accounts.  From  this  decree  Borst  ap- 
plied to  this  court  for  an  appeal;  which  was  allowed. 
The  case  is  stated  by  Judge  BurkSy  in  his  opinion. 

Wm,  Grreeriy  for  the  appellant. 

Field  ^  Gray  and  James  W,  Green^  for  the  appellees. 

Burks,  J.,  delivered  the  opinion  of  the  court. 

In  November  1860,  the  appellee,  Thomas  B.  Nalle, 
recovered  a  judgment  in  the  county  court  of  Culpeper 
against  William  B.  Ross  and  James  A.  Beckham,  his 
surety,  and  caused  the  same  to  be  docketed  in  said 
county  court  on  the  3rd  day  of  November,  1865.  At 
the  date  of  the  judgment,  Beckham  was  seized  of 
several  tracts  of  land  in  the  county  of  Culpeper, 
which  he  conveyed  to  John  Minor  Botts  and  Franklin 
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Stearns  by  deed  dated  the  10th  day  of  December,  '^ 
1862,  and  admitted  to  record  in  the  clerk's  office  of  Tenn. 
«aid  county  court  on  the  11th  day  of  December,  1862. 

Between  the  date  of  the  judgment  and  the  docket-  ^f 
ing  thereof,  John  C.  Thom  and  William  A.  Thom,  as  ^"^^^ 
the  executors  of  Lucy  Lewis  Taylor,  by  deed  conveyed 
to  the  said  William  B.  Ross,  a  tract  of  land  in  said 
<5ounty  called  "Berry  Hill,"  which  by  the  will  of  their 
testatrix  they  were  empowered  to  sell ;  and  Ross  and 
wife  thereupon  conveyed  the  same  to  the  appellant 
Peter  B.  Borst;  both  of  which  deeds  were  afterwards 
admitted  to  record  in  the  county  court  aforesaid. 

Nalle  filed  his  original  bill  in  the  circuit  court  of 
Oulpeper  against  Ross,  Stearns,  and  the  heirs  of  John 
Minor  Botts  (the  latter  being  dead),  to  subject  to 
the  lien  of  his  judgment  the  lands  conveyed  as  afore- 
said by  Beckham  to  Botts  and  Stearns,  alleging  in  the 
bill,  among  other  things,  that  Ross  was  insolvent. 
8ome  of  the  heirs  of  Botts  answered  the  bill ;  and 
denying  that  the  judgment  of  the  complainant  con- 
stituted any  Uen  on  the  lands  purchased  of  Beckham, 
and  averring  that  the  "Berry  Hill"  estate  conveyed 
by  Ross  to  Borst,  if  there  was  any  lien  at  all,  was  first 
liable  to  the  satisfaction  of  the  judgment,  prayed  that 
the  complainant  might  be  required  to  proceed  against 
that  estate,  "  as  the  lands  of  the  principal  debtor,  and 
•as  the  lands  last  aliened." 

Thereupon,  Nalle  filed  his  amended  and  supple- 
mental bill  against  the  parties  defendant  to  the  origi- 
nal bill  (except  Ross  who  had  died),  and  against  the 
personal  representative  and  heirs  of  Ross,  the  heirs  of 
Beckham  and  against  Borst,  seeking  to  subject  to  the 
satisfection  of  his  judgment  the  "Berry  Hill"  tract  of 
land  owned  by  Borst,  and  charging  that  it  was  pri- 
marily liable  for  the  payment  of  said  judgment. 
Vol.  xxvin — 64 
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Mar^  Borst  answercd  the  bill,  denying  that  the  judgment 
Term,  was  any  lien  on  the  "Berry  Hill"  tract;  first,  because, 
as  he  averred,  the  judgment  was  not  docketed  within 
y^  the  time  prescribed  by  law;  and  second,  because,  as 
Naiic  \^Q  further  averred,  Ross  was  never  so  seized  of  said 
land  as  to  make  it  subject  to  the  lien  of  the  judgment* 
As  to  this  second  ground  of  objection,  he  stated  in 
substance,  that  the  executors  of  Mrs.  Taylor  were  em- 
powered by  the  will  of  their  testatrix  to  make  sale  of 
her  real  estate,  of  which  "Berry  Hill"  was  a  part; 
that  they  employed  the  said  William  B.  Ross  as  their 
agent  to  make  sale  of  "  Berry  Hill "  at  a  price  of  not 
less  than  $135,000  in  Confederate  currency;  that  Ross,, 
as  such  agent,  did  make  the  sale  to  him  (Borst);  that 
he  (Borst)  paid  the  purchase  nloney  to  one  of  the  ex- 
ecutors, and  after  the  payment  was  completed,  that  a 
deed  of  conveyance  of  the  land  from  the  executors  to 
Ross,  which  had  been  theretofore  prepared,  signed 
and  acknowledged,  was  then  delivered  to  Ross,  and  at 
the  same  time  a  deed  of  conveyance  of  the  same  land, 
from  Ross  was  delivered  to  him  (Borst) — the  delivery 
of  the  two  deeds  being  contemporaneous  acts — and 
both  deeds  were  admitted  to  record  at  the  same  time ; 
and  that  in  the  whole  transaction,  Ross  asserted  no 
claim  to  the  land,  acted  merely  as  the  agent  of  the 
executors,  and  never  in  fact  at  any  time  had  any  bene- 
ficial interest  whatever  in  the  land. 

These  statements  of  the  answer  were  fully  proved 
by  the  deposition  of  John  C.  Thom  (one  of  the  execu- 
tors of  Mrs.  Taylor,  and  a  grantor  in  the  deed  to  Ross),, 
and  Borst  gave  his  own  deposition  to  the  same  effect. 
No  other  depositions  were  taken  in  the  case.  Excep- 
tions were  filed  to  the  depositions  on  the  ground  of 
the  alleged  incompetency  of  the  witnesses,  and  the  il- 
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legality  of  parol  evidence  to  establish  the  facts  sought    ^^ 
to  be  proved  thereby.  Term. 

At  the  hearing  of  the  cause,  the  court  sustained  the 
exceptions  taken  to  the  incompetency  of  the  witnesses,  y" 
held  the  land  of  Borst  to  be  primarily,  and  the  land  of  ^^ 
Botts  and  Stearns  to  be  secondarily  liable  to  the  lien 
of  the  complainant's  judgment,  and  ordered  an  ac- 
count to  be  taken  of  the  fee  simple  and  annual  value 
of  Borst's  land  and  of  the  liens  thereon,  including  the 
lien  of  the  complainant's  judgment.  From  this  de- 
cree, an  appeal  was  applied  for  by  Borst,  and  allowed 
by  one  of  the  judges  of  this  court. 

It  is  objected,  in  the  first  place,  by  the  appellant 
Borst,  that  even  if  Ross  were  the  beneficial  owner  of 
the  "Berry  Hill"  tract  of  land  at  the  time  he  con- 
veyed it  to  the  appellant,  still  it  was  not  bound  by  the 
judgment,  because  it  was  not  docketed  before  the  con- 
veyance to  him  and  within  the  time  prescribed  by  law. 
The  same  objection  is  urged  by  the  appellees  owning 
,  the  land  purchased  of  Beckham. 

This  objection,  we  had  supposed,  was  fully  answered 
by  the  decision  in  Hill  v.  JRixey  ^  ala.^  26  Gratt.  72^ 
made  by  this  court  since  an  appeal  was  allowed  in  this 
case. 

Notwithstanding  that  decision,  however,  learned 
counsel  still  insist,  that  the  docketing  of  a  judg-^ 
ment  under  §  8,  ch.  186,  Code  of  1860,  is  not  within 
the  operation  of  the  act  passed  Mtirch  14,  1862,  en- 
titled "  an  act  to  extend  the  time  for  the  exercise  of 
certain  civil  rights  and  remedies :"  (acts  of  1861-62,  * 
ch.  81,  p.  99)  or  of  the  act  with  the  like  title  passed 
March  2, 1866,  (acts  of  1866-66,  p,  191,  Code  of  1878, 
ch.  146,  §§  6,  7,  pp.  998-99):  that  the  docketing  of  a 
judgment  as  required  by  the  Code  is  not  "  an  act  to 
be  done  to  preserve  or  prevent  the  loss  of  a  civil  right 
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1877.    Qj.  remedy  "  within  the  meaning  of  those  terms  as  em- 
Term,    ployed  in  the  aforesaid  acts  of  1862  and  1866 ;  and 

therefore  that  Nalle,  having  failed  to  docket  his  judg- 

y^     ment  within  the  time  prescribed  by  the  statute,  and 
^^lu     conveyances  having  been  made  to  the  purchasers  of 
the  lands  and  admitted  to  record  long  before  the  dock- 
eting, the  judgment  constituted  no  lien  on  the  lands 
conveyed. 

Let  us  inquire  for  a  moment  into  the  origin,  nature, 
and  extent  of  the  judgment  Hen.  At  common  law, 
lands  of  the  debtor  could  not  be  taken  to  satisfy  his 
debts,  except  judgments  due  to  the  king,  and  judg- 
ments therefore  did  not  operate  as  liens  on  land.  But 
by  the  statute  of  Westm.  2,  18  Edw.  1,  ch.  18,  sub- 
stantially adopted  in  this  state,  (1  R.  Code,  ch.  184,  §  1, 
pp.  524,  525,  526,  527),  a  new  execution  was  provided, 
the  writ  of  elegit^  by  which  a  moiety  of  the  lands  of 
the  debtor  could  be  subjected  to  the  satisfaction  of  the 
judgment. 

The  statute,  however,  did  not  in  express  terms  give  , 
a  lien  on  the  land.  It  provided  for  the  writ,  and  pre- 
scribed the  form  of  it.  By  its  terms,  the  oflScer  was 
required  to  deliver  to  the  creditor  all  the  goods  and 
chattels  of  the  debtor,  saving  the  oxen  and  beasts  of 
his  plough,  and  also  a  moiety  of  all  his  lands  and  tene- 
ments whereof  the  debtor  at  the  day  of  obtaining  his 
judgment  was  seized,  or  at  any  time  afterwards,  by 
reasonable  price  and  extent,  to  have  and  to  hold  the 
said  goods  and  chattels  to  the  creditor  as  his  own 
proper  goods  and  chattels,  and  the  said  moiety  as  his 
freehold,  to  him  and  his  assigns,  until  thereof  the 
judgment  be  satisfied,  ("until  he  shall  have  levied 
thereof  the  debt  and  damages  aforesaid.") 

It  was  by  the  judicial  construction  given  to  this 
writ,  that  the  judgment  was  said  to  be  a  lien  on  the 
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land.    The  Urn  resulted  from  the  mandate  of  the  writ    J,^77; 

March 

to  deliver  to  the  creditor,  by  reasonable  price  and  ex-    Term. 

tent,  a  moiety  of  all  the  lands  and  tenements  of  the 

debtor,  whereof  he  was  seized  at  the  date  of  the  judg-  J^^ 
ment  or  at  any  time  afterwards.  The  lien  was  an  inci-  ^^^^^ 
dent  of  the  writ  and  depended  for  its  existence  and 
continuance  upon  the  capacity  to  sue  out  the  writ. 
As  long  as  this  capacity  lasted,  even  although  revived 
after  being  temporarily  suspended,  the  lien  continued, 
and  whenever  it  finally  ceased,  the  lien  which  was  de- 
pendent upon  it  was  extinguished. 

As  the  mandate  of  the  writ  extended  to  all  the  lands 
and  tenements  of  which  the  debtor  was  seized  at  the 
date  of  the  judgment^  or  at  any  time  afterwards^  it  was  by 
force  of  this  mandate  also  that  the  lien  of  the  judgment 
over-reached  all  subsequent  conveyances,  although 
made  to  purchasers  for  valuable  consideration  without 
notice  of  the  judgment,  and  extended  to  all  the  lands 
of  the  debtor  within  the  jurisdiction  of  the  state. 

In  the  interest  and  for  the  protection  of  such  pur- 
chasers, the  act  of  March  3,  1843,  was  passed,  which 
provided  for  the  docketing  of  judgments;  and  further, 
that  ^^no  judgment,  decree,  bond  or  recognizance 
thereafter  rendered,  should  bind  the  land  of  any  party 
to  the  same  against  a  bona  fide  purchaser  for  valuable 
consideration  without  notice,  unless  the  same  should 
be  docketed  in  the  county  or  corporation  in  which  the 
land  lay,  within  twelve  months  after  the  rendition  or 
forfeiture  of  such  judgment,  decree,  bond,  or  recog- 
nizance, or  ninety  days  before  such  land  shall  have 
been  conveyed  to  such  purchaser." 

Except  as  thus  modified,  in  respect  to  purchasers,, 
by  the  act  of  1848,  the  lien  of  the  judgment  continued 
the  same,  in  all  respects,  as  to  its  nature,  extent,  and 
the  mode  of  enforcing  it,  until  the  general  revision  of 
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^1877.    the  laws  in  1849.    Tip  to  that  time,  as  we  have  seen, 

March 

Term,    it  was  a  mere  incident  of  the  writ  of  elegit^  resulting 
by  construction  from  the  mandate  of  the  writ,  and  de- 
pendent for  its  existence  and  continuance  on  the  ca- 
Naiie     pacity  to  sue  out  the  writ. 

It  was  now  made  for  the  first  time,  as  to  judgments 
thereafter  to  be  rendered,  an  express,  direct,  positive, 
absolute  lien  on  all  the  real  estate  of  or  to  which  the 
judgment  debtor  should  be  possessed  or  entitled,  at  or 
after  the  date  of  the  judgment,  or  if  it  was  rendered 
in  court,  at  or  after  the  commencement  of  the  term  at 
which  it  was  so  rendered,  with  the  same  qualification 
as  to  purchasers  for  valuable  consideration  without 
notice,  as  was  made  by  the  act  of  1843.  Code  of  1860, 
ch.  186,  §§  6,  8. 

The  writ  of  elegit  was  preserved  and  made  to  con- 
form to  the  statutory  lien  of  the  judgment,  and  an 
additional  remedy  in  equity  was  given  for  the  enforce- 
ment of  the  lien.    Idem,  §  9. 

The  lien  of  the  judgment  being  now  express,  posi- 
tive, and  in  no  way  dependent  on  the  elegity  and  the 
remedy  in  equity  being  preferred  in  practice,  the  elegit 
soon  fell  into  disuse,  and  was  finally  abolished  by  the 
legislature.     Code  of  1873,  ch.  183,  §  26,  p.  1175. 

It  can  hardly  be  said  of  such  a  lien  as  we  have  de- 
scribed, that  it  is  not  a  "civil  right"  and  one  of  a  high 
order;  seeing  that  it  is,  under  the  law  as  it  stands,  and 
by  force  of  the  law,  a  plain,  direct,  positive  charge 
upon  real  estate.  Having  once  attached,  it  continues, 
unless  it  is  in  some  way  discharged,  as  long  as  the  real 
estate  on  which  it  rests  remains  the  property  of  the 
judgment  debtor.  It  accompanies  the  land  in  its  de- 
scent to  the  heirs,  follows  it  into  the  possession  of  vol- 
unteers, and  even  into  the  hands  of  purchasers  for 
-value,  if  they  have  notice,  or  even  if  they  do  not  have 
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notice,  provided  the  jndgmeot  is  docketed  in  the  man-    ^^7^ 
ner,  and  within  the  time  prescribed  by  law.  Tenn. 

It  is  a  mistake  to  suppose  that  the  8th  section  of  ch. 

186,  of  the  Code  of  1860,  (amended  in  the  Code  of  ^"* 
1873,  ch.  182,  §  8,)  was  intended  to  create  a  lien  against  N^J« 
the  purchaser  by  docketing  the  judgment.  The  lien 
is  created  by  section  6,  and  attaches  to  all  the  real  es- 
tate of  the  debtor,  except  so  far  as  it  is  qualified  by 
section  8.  The  qualification  is,  that  it  shall  not  ex- 
tend to  real  estate  aliened  after  judgment  to  pur- 
chasers for  value  who  have  no  notice  of  the  judgment, 
unless  the  judgment  be  docketed  in  the  manner  and 
within  the  time  prescribed.  The  implication  is  irre- 
sistible, that  if  so  docketed  it  shall  be  a  lien:  that  is, 
that  the  lien  which  was  created  by  section  6  shall  coiv- 
iinue  as  to  such  purchasers. 

Section  8  is  substantially  the  same  as  section  4,  of 
the  act  of  1843  before  referred  to,  as  may  be  seen  by 
comparing  the  two  sections. 

In  the  opinion  of  Judge  Stanard,  in  Tayhfs  admW 
V.  Spindle^  2  Gratt.  44,  69,  in  which  Cabell  and  Baldwin 
(Judges)  concurred,  discussing  the  nature  and  extent 
of  the  judgment  lien  under  the  law  as  it  then  stood, 
and  referring  to  the  act  of  1843,  he  said :  "  The  late 
act  of  March,  1843,  respecting  the  docketing  of  judg- 
ments, clearly  evinces  that  in  the  opinion  of  the  legis- 
lature, the  Ken  of  the  judgment  creditor  operated  from 
the  date  of  the  judgment,  and  continued  thenceforward 
without  qualification  or  impediment,  while  the  credi- 
tor had  or  could  get  the  capacity  to  issue  the  elegit  on 
it,  irrespective  of  intervening  abatements,  suspensions 
or  delays;  and  that  the  judgments  docketed  according  to 
(hat  act,  would  in  like  manner,  preserve  the  past,  and 
continue  the  existing  lien  indefinitely:  that  is,  until  from 
some  supervening  cause,  it  should  be  lost  by  the  loss 
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Mar^    of  the  rightftil  capacity  to  sue  execution  on  the  judg- 
Term,    ment." 


Borst 


We  have  said  enough,  we  think,  to  show  that  by  a 
V.  proper  construction  of  the  several  statutes,  the  lien  of 
&  ais.  ft  judgment  attaches  to  and  follows  the  lands  of  the 
debtor  into  the  hands  of  a  purchaser  for  value  without 
notice,  and  continues^  provided  the  judgment  is  dock- 
eted; and  if  so  docketed,  that  it  is  a  Um  from  the  date 
of  the  judgment  as  against  sbch  a  purchaser,  in  like 
manner  and  with  like  effect,  as  against  the  debtor: 
and  while  the  docketing  of  a  judgment  does  not  per 
se  create  a  lien  as  against  a  purchaser  for  value  without 
notice,  yet  it  is  an  act  necessary  under  our  statutes  to 
be  done  in  order  to  preserve  or  prevent  the  loss  of  the 
lien  as  against  such  purchaser. 

It  follows,  therefore,  that,  in  our  opinion,  in  compu- 
ting the  time  within  which  a  judgment  is  required  by 
section  8,  ch.  186,  of  the  Code  of  1860,  to  be  docketed 
in  order  to  preserve  the  lien  of  such  judgment  against 
purchasers,  the  period  which  elapsed  between  the  17th 
day  of  April  1861  and  the  2nd  day  of  March  1866  is 
not  to  be  computed  as  a  part  of  such  time,  and  there- 
fore the  judgment  of  Nalle,  which  appears  to  have 
been  docketed  on  the  3rd  day  of  November,  1865,  has 
the  same  binding  force  against  the  alienees  of  Ross 
and  Beckham  in  respect  of  the  lands  actually  owned 
and  aliened  by  the  latter,  as  if  no  conveyances  had 
been  made  by  them. 

We  have  dwelt  longer  on  this  branch  of  the  case 
than  we  otherwise  should  have  done,  because  the 
learned  counsel  for  the  appellant  seemed  to  suppose, 
that  in  deciding  the  case  of  Hill  ^  als.  v.  Bixey  ^  als.y 
supra^  the  court  was  not  in  that  case  fully  possessed  of 
all  the  views  presented  in  argument  in  this. 
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We  proceed  to  consider  the  other  questions  pre- 
sented by  the  assignment  of  errors. 

These  relate  altogether  to  the  "Berry  Hill"  tract  of 
land  conveyed  by  the  executors  of  Mrs.  Taylor  to 
William  B.  Ross,  one  of  the  judgment  debtors,  and 
by  Boss  conveyed  to  the  appellant  Borst. 

If  John  C.  Thorn  was  a  competent  witness,  and  his 
testimony  was  admissible  to  establish  the  facts  which 
were  intended  to  be  proved  by  it,  then  beyond  all  dis- 
pute it  is  clear,  that  William  B.  Ross  never  at  any 
time  had  any  estate  in  this  tract  of  land  beyond  the 
naked  legal  title,  and  that  title  he  had  for  an  instant 
only.  He  never  had,  even  for  an  instant,  the  least 
beneficial  interest  in  it.  He  was  a  mere  conduit  to  pass 
the  legal  title  to  Borst  the  real  owner.  This  being  so, 
and  the  recording  acts  having  no  application  to  the 
case,  there  was  nothing  substantial  to  which  the  lien  of 
Kalle's  judgment  could  attach.  Authorities  without 
number  might  be  cited  to  show,  that  where  statutory 
enactments  do  not  interfere,  the  creditor  can  never  get 
by  his  judgment  more  than  his  debtor  really  owns, 
and  to  this  he  will  be  confined,  as  he  should  be,  by 
courts  of  equity.  In  support  of  this  proposition  the 
following  apposite  authorities  are  cited  by  the  appel- 
lant's counsel.  White  v.  Carpenter^  2  Paige  R.  217, 
238,  266-7;  Kiersted  v.  Avery,  4  Paige  R.  9;  Buchan 
V.  Sumner,  2  Barb.  Ch.  R.  165,  207;  Lownsbury  v. 
Purdy,  11  Barb.  R.  490;  Towsley  v.  McDonald,  32 
Barb.  R.  604;  .Sieman  v.  Aicstin,  33  Barb.  R.  9;  Siernan 
V.  Schenck,  29  New  York  R.  598;  Smith  v.  Gage,  41 
Barb.  R.  60, 71-75;  Schlceperv.  Gorson,  52  Barb.  R.  510; 
Robinson  v.  Robinson,  22  Iowa  R.  427;  Thomas  v.  Ken- 
nedy, 24  Iowa  R.  397;  Brown  v.  Pierce,  7  Wall.  205, 
218;  Baker  v.  Morton,  12  Wall.  U.  S.  R.  150. 

Was  John  C.  Thom  a  competent  witness?    He  was 
Vol.  2utvni — 56 
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one  of  the  grantors  in  the  deed  to  Boss;  but  he  con- 
veyed as  executor  and  with  covenant  of  special  war- 
ranty. He  was  not  a  party  to  the  suit,  and  had  no 
interest  in  the  result  of  it,  nor  in  the  record  as  an 
instrument  of  evidence.  He  was,  therefore,  clearly  a 
competent  witness  at  common  law.  He  was  not  dis- 
qualified by  the  statute.  Code  of  1873,  §§  21, 22.  The 
object  of  that  statute  was  to  remove  disqualification 
from  witnesses,  not  to  impose  it 

It  only  remains  to  consider,  whether  parol  evidence 
was  admissible  for  the  purpose  of  showing,  that  not- 
withstanding the  laud  was  conveyed  to  Ross,  Borst 
was  the  real  or  beneficial  owner  of  it. 

The  proof  is  clear  and  satisfactory,  that  the  execu- 
tors of  Mrs.  Taylor  employed  Ross  as  their  agent  to 
make  sale  of  the  land ;  that  Boss,  as  such  agent,  made 
the  sale  to  Borst;  that  Borst  treated  with  Ross  as 
agent  only,  and  paid  the  purchase  money  to  the  exec- 
utors; and  after  the  payment  of  the  purchase  money 
was  completed,  the  executors  delivered  to  Ross  the 
deed  which  had  been  sometime  before  prepared  and  ac- 
knowledged, by  which  the  land  was  conveyed  to  Ross, 
and  at  the  same  time  Ross  made  and  delivered  a  deed 
to  Borst,  conveying  to  him  the  same  land.  We  are 
satisfied  from  the  evidence,  that  the  two  deeds  were 
delivered  and  admitted  to  record  at  the  same  time. 

We  are  of  opinion,  that  this  proof  establishes  a 
trust,  which  by  some  text  writers  is  denominated  a 
resulting  trust,  and  by  others  an  implied  trust.  It 
matters  not  to  which  of  these  two  classes  of  trusts  it 
properly  belongs,  as  both  are  founded  on  the  pre- 
sumed intention  of  the  parties,  both  arise  by  operation 
of  law  upon  the  transactions  of  the  parlies,  and  the 
authorities  generally  concur,  that  both  may  be  estab- 
lished by  parol  evidence. 
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The  evidence  does  not  show  any  express  agreement    JL^^^: 
Ijetween  Borst  and  Ross,  that  the  latter  should  take    Term. 

the  title  to  himself,  but  it  does  show  conclusively  that 

Borst  paid  the  purchase  money  to  Taylor's  executors  y^^ 
tefore  the  latter  delivered  the  previously  prepared  ]^^|^ 
deed  to  Ross.  If  one  pays  the  purchase  money  of  an 
estate  and  takes  the  title  deed  in  the  name  of  another, 
in  the  absence  of  all  evidence  of  intention,  the  law 
presumes  a  trust,  from  the  natural  equity  that  he  who 
pays  the  money  for  the  property  ought  to  enjoy  the 
beneficial  interest.  1  Perry  on  Trusts,  §  124.  This 
presumption  is  stronger  or  weaker  according  to  cir- 
cumstances, and  may  be  wholly  rebutted.  In  this  case 
it  is  greatly  strengthened  by  the  circumstances  proved. 
No  unfavorable  deduction  is  to  be  drawn  from  the 
fact  that  the  amount  of  Confederate  money  paid  by 
Borst  was  larger  than  the  sum  received  by  Taylor's 
executors :  the  difference  in  the  sums  expressed  as  the 
<;onsideration  in  the  two  deeds  was  paid  by  Borst  to 
Ross,  and  was  doubtless  composed  of  Ross's  commis- 
sion for  making  the  sale  and  the  price  of  the  two 
small  parcels  of  land  owned  by  Ross  in  his  own  right, 
and  conveyed  along  with  the  "Berry  Hill"  tract  in 
the  same  deed  to  Borst.  This  latter  circumstance 
may  also  account  for  Ross's  wife  uniting  in  the  deed. 
This  was  done,  no  doubt,  to  secure  the  relinquish- 
ment of  her  contingent  dower  interest  in  the  two 
small  parcels. 

By  sections  7  and  8  of  the  English  Statute  of 
frauds,  29  Oar.  2,  ch.  3,  all  declarations  or  creations 
of  trusts  or  confidences  of  lands  are  required  to  be 
manifested  and  proved  by  writing,  except  such  as 
-arise  or  result  by  the  implication  or  construction  of 
law.  This  statute  in  varied  forms  has  been  adopted 
In  most,  if  not  in  all  of  the  states  of  the  union,  and 
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1877.     in  perhaps  the  greater  number,  sections  7  and  8  of 
Term,    the  English  statute  are  in  force.     In  Virginia,  how- 


&als. 


ever,  these  two  sections  form  no  part  of  our  statute. 

^^     This  fact  is  noticed  and  commented  upon  by  the 

j^aHe  judges  in  the  case  of  Bank  of  United  States  v.  Carring' 
ton  ^  oihersj  7  Leigh  566,  and  the  opinion  is  there 
strongly  intimated,  that  direct  or  express  trusts  are 
not  within  the  operation  of  the  Virginia  statute,  and 
it  was  so  expressly  held  by  the  special  court  of  appeals 
in  Walraven  v.  Lock  ^  others,  2  Patt.  &  Heath.  R.  547. 
Notwithstanding,  however,  the  decision  in  the  last- 
named  case  and  what  was  said  by  the  judges  in  the 
former,  this  court  in  the  very  recent  case  of  Sprinkle 
^  als.  V.  Hayworth  ^  als.,  26  Gratt.  384,  392,  considers 
the  question  as  not  settled.  "We  do  not  mean  to  ad- 
mit, however,"  says  the  president,  delivering  the  opin- 
ion of  the  court,  "that  there  is  any  diflference  in  effect 
between  the  English  statute  and  ours  arising  from  the 
omission  in  the  latter  of  the  seventh  and  eighth  sec- 
tions of  the  former.  That  is  a  question  which  is 
unnecessary  and  not  intended  to  be  discussed  in  this 
case."  It  is  alike  unnecessary  to  be  determined  in 
the  case  now  before  us,  and  we  express  no  opinion 
upon  it.  This  case  is  disposed  of  under  the  rules 
and  principles  governing  resulting  and  implied  trusts, 
which,  it  is  clear,  may  be  established  by  parol  evi- 
dence. Bank  of  United  States  v.  Garrington  ^  others, 
supra,  Hud  authorities  there  cited;  Phelps  v.  Sedy  ^  als, 
22  Gratt.  573. 

Parol  evidence  was  admissible  in  this  case  upon 
other  grounds  perhaps  than  those  already  stated, 
even  if  the  case  had  been  one  of  express  trusts. 
The  trusts  here  were  fully  executed  by  the  parties 
long  before  this  litigation  was  commenced.  They 
are  not  controverting,  but  on   the  contrary   admit 
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them;   and  it  would  seem,  that  strangers,  the  credi-    Jl^^^ 
tors  of  one  of  the  parties,  and  others  who  do  not    Term. 

<^laim  in  privity  with  the  latter,  should  not  be  heard 

to  make  an  objection  to  the  nature  of  the  evidence,  J^ 
which  the  parties  themselves  do  not  make.  The  doc-  ^^^ 
trine  of  estoppel,  as  a  general  rule,  applies  only  be- 
tween parties  and  their  privies,  and  as  strangers  are 
not  bound  by  an  estoppel,  neither  can  they  take  ad- 
vantage of  it.  Mauzy  v.  Sellars  ^  als.j  26  Gratt.  641. 
The  case  of  Sieman  v.  Atcstin^  33  Barb.  R.  9,  besides 
being  otherwise  interesting,  is  instructive  on  this 
point.  A  judgment  creditor  of  Youngs,  the  apparent 
but  not  the  real  owner  of  lands,  sought  to  subject  the 
land  to  his  judgment  after  Youngs*  had  executed  by 
deed  of  conveyances  to  the  real  owner,  the  trust  with 
which  he  had  been  invested  by  parol  at  the  time  of 
taking  the  title  to  himself;  and  one  of  the  questions 
before  the  court  was,  whether  the  trust,  which  seems 
to  have  been  an  express  one,  being  executed,  parol 
-evidence  was  admissible  as  against  the  judgment  cred- 
itor, to  show  the  true  nature  of  the  transaction  and  of 
the  title.  Mnot,  J.,  in  his  opinion,  concurred  in  by 
one  of  the  two  remaining  judges,  said,  "Now  if  the 
statute  of  frauds  would  have  been  in  the  way  of  the 
subjection  of  this  property  to  the  trust,  if  Youngs 
had  never  recognized  or  acted  upon  it,  that  was  a  de- 
fect in  the  evidence  of  the  trust  and  not  in  the  nature 
of  the  trust  itself.  The  law  refuses  its  aid  to  enforce 
agreements  creating  trusts  or  charges  upon  lands, 
when  they  rest  altogether  in  parol,  not  because  the 
trusts  are  therefore  void,  but  because  it  will  not  pep- 
mit  them  to  be  proved  by  such  evidence.  But  when 
B  person  who  has  received  the  title  to  lands  purchased 
for  the  benefit  of  another,  although  without  having 
declared  the  fact  in  writing,  recognizes  and  fulfils  the 


Digiti 


ized  by  Google 


&als. 


438  OOUBT   OF  APPEALS    OF  YIRQIKIA. 

'^77-     tnistj  it  is  not  the  duty  of  a  court  to  deny  its  existence. 

Term.    ******    This  is  no  fraud  or  injustice  ta 

the  creditors  of  Youngs,  for  the  property  never  be- 

y^       longed  to  the  debtor,  nor  did  he  obtain  credit,  much 

N^ie  jgas  incur  this  particular  debt  upon  its  possession.  A 
debtor  will  not  be  permitted  to  convey  away  his  prop- 
erty, either  real  or  personal,  and  relieve  it  from  in- 
cumbrances occasioned  by  his  debts;  but  there  is 
nothing  to  prevent  his  restoring  to  others  their  prop- 
erty, if  it  has  been  placed  in  his  hands.  Nor  is  there 
any  reason  why  the  property  of  others  should  be  sub- 
ject to  the  payment  of  his  debts,  if  he  is  honest 
enough  to  refuse  to  avail  himself  of  an  opportunity  ta 
use  it  for  that  purpose.  If  it  should  be  established,  or 
should  be  conceded,  that  the  rules  of  law  would  have 
defeated  the  enforcement  of  the  rights  of  the  plaintiff, 
in  case  Youngs  had  resisted  and  denied  them,  that 
question  could  not  arise  unless  Youngs  chose  to  avaiC 
himself  of  it.  When  he  has  admitted  and  acted  upon 
the  trusty  and  conveyed  the  property  to  its  true  and 
equitable  owner,  it  cannot  be  tolerated,  that  his  credi- 
tors should  question  the  title,  or  attempt  to  assert  iMr 
Hen  upon  what  was  really  never  his." 

The  conclusion  we  have  reached  in  this  case  is  not 
to  any  extent  based  on  the  deposition  of  the  appellant. 
He  was  incompetent  to  testify'in  his  own  behalf.  He- 
was  a  party  to  the  suit,  directly  interested  in  the  re- 
sult of  it,  and  a  party  to  the  transaction,  the  subject 
of  investigation,  and  William  B.  Ross,  the  other  party 
to  the  transaction,  was  dead  when  the  deposition  was 
given.  The  circuit  court  of  Culpeper  did  not  err, 
therefore,  in  sustaining  the  exception  to  said  deposi- 
tion: but  it  did  err  in  sustaining  the  exceptions 
to  the  deposition  of  John  (j.  Thom,  in  disregarding 
said  deposition  as  evidence  in  the  cause,  and  in  hold* 
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ing  the  "Berry  Hill"  tract  of  land  conveyed  to  the     '^7^ 
appellant  bound  for  the  payment  of  the  judgment  of    Term. 

the  appellee  Nalle.    The  amended  and  supplemented 

bill  of  the  appellee  Nalle,  so  far  as  it  seeks  to  subject  y^ 
to  his  judgment  the  "Berry  Hill"  tract  of  land  ^^ 
should  be  dismissed,  and  the  two  small  parcels  of  land, 
which  was  conveyed  by  Ross  to  the  appellant  being 
bound  by  said  judgment,  should  be  subjected  to  its 
payment  before  the  lands  conveyed  to  Botts  and 
Stearns  are  resorted  to  for  that  purpose.  * 

The  appellant's  costs*  in  this  court  should  be  paid  by 
the  appellees,  Stearns  and  the  parties  claiming  under 
John  Minor  Botts.  The  decree  of  the  said  circuit 
court  must  be  reversed  and  a  proper  decree  entered 
in  conformity  with  this  opinion. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  their  counsel, 
and  the  court  having  maturely  considered  the  trans- 
script  of  the  record  of  the  decree  aforesaid  and  the 
arguments  of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the  said 
decree  is  erroneous  in  sustaining  the  exceptions  to 
the  deposition  of  the  witness  John  C.  Thom,  be- 
cause of  the  alleged  incompetency  of  said  witness, 
and  in  not  overruling  said  exceptions,  and  the  other 
exceptions  taken  to  the  8rd,  4th,  5th,  and  6th  ques- 
tions and  answers  to  the  same  in  said  deposition;  and 
that  said  decree  is  further  erroneous  in  holding  the 
"Berry  Hill"  tract  of  land  in  the  amended  and  sup- 
plemental bill  of  the  complainant  Thomas  B.  Kalle 
mentioned,  liable  to  the  lien  of  the  judgment  of  the 
said  Thomas  B.  Nalle  in  said  bill  mentioned,  and  con- 
sequently farther  erroneous  in  ordering  the  accounts 
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'^77-     directed  by  said  decree  sp  far  as  they  relate  to  the  said 
Term.    *' Berry  Hill"  tract  of  land:   it  is  therefore  decreed 

and  ordered,  that  the  said  decree,  so  far  as  hereinbe- 

°^'  fore  declared  erroneous,  be  reversed  and  annulled, 
^^^  and  that  the  appellees  Beverly  B.  Botts,  Lunceford  L. 
Lewis  and  Rose  his  wife,  Daniel  S.  Lewis  and  Isabella 
his  wife,  B.  W.  Hoxie  and  Mary  M.  his  wife,  Franklin 
Stearns,  and  John  F.  Lewis,  administrator  of  John 
Minor  Botts,  deceased,  the  said  administrator  out  of 
the  estate  of  his  intestate  in  his  hands  to  be  adminis- 
tered, and  the  other  said  appellees  out  of  their  own 
proper  estates  respectively,  do  pay  to  the  appellant 
his  costs  by  him  expended  in  the  prosecution  of  his 
said  appeal  here.  And  this  court,  pronouncing  such 
decree  as  the  said  circuit  court  ought  to  have  pro- 
nounced, it  is  further  decreed  and  ordered,  that  all  of 
the  exceptions  taken  to  the  deposition  of  the  witness, 
John  C.  Thom,  be  overruled ;  and  that  the  amended 
and  supplemental  bill  of  the  complainant,  Thomas  B. 
Nalle,  so  far  as  the  same  relates  to  the  *' Berry  Hill" 
tract  of  land,  conveyed  by  the  executors  of  Lucy 
Lewis  Taylor,  deceased,  to  William  B.  Ross,  and  by 
the  said  Wm.  B.  Ross  and  wife  conveyed  to  the  appel- 
lant, and  so  far  as  said  bill  seeks  to  subject  said  ^^ Berry 
Hill"  tract  to  the  judgment  of  the  complainant  in  the 
bill  mentioned,  be  dismissed;  and  that  it  be  referred 
to  one  of  the  commissioners  of  the  said  circuit  court 
to  take  an  account  of  the  two  parcels  of  land  said  to 
contain  180  acres  mentioned  in  the  deed  of  convey- 
ance from  said  Ross  and  wife  to  the  appellant  (a  copy 
of  which  deed  is  filed  as  an  exhibit  in  the  cause,)  and 
also  of  the  lands  in  the  complainant's  original  bill 
mentioned,  the  same  conveyed  by  James  A.  Beckham 
to  John  Minor  Botts  and  Franklin  Stearns;  and  of 
the  fee  simple  and  annual  value  of  said  several  tracts 
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and  parcels  of  land,  and  of  the  liens  thereon  and  their     '^ 
priorities,  if  any,  including  the  lien  of  the  complain-    Term. 

ant's  said  judgment,  and  make  report  to  the  said  cir- 

ouit  court ;  and  upon  the  coming  in  of  said  report,  y^ 
that  the  said  two  parcels  of  land  of  180  acres  conveyed  ^^^ 
as  aforesaid,  to  the  appellant,  be  first  subjected  to  the 
payment  of  the  complainant's  said  judgment,  and  if 
they  prove  insufficient  to  satisfy  said  judgment,  that 
the  lands  aforesaid  conveyed  to  Botts  and  Stearns  be 
subjected  for  the  deficiency.  And  this  cause  is  re- 
manded to  the  said  circuit  court  for  further  proceed- 
ings to  be  had  therein  in  conformity  with  the  opinion 
and  principles  herein  expressed.  Which  is  ordered  to 
be  certified  to  the  said  circuit  court  of  the  county  of 
Culpeper. 

Dbcbbe  bevebsed. 


Vol.  xxvin — 56 
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Mills  ^  als.  v.  Mills'  ex'ors  ^  als. 
Same  v.  Lancaster  ^  als. 

March  22. 

1877.      I.  Where  executors  acting  during  the  late  war,  had  full  power  under  the 

^"^  will  to  do  the  acts  which  they  performed,  and  in  performing  them 

acted  in  good  faith  in  discharge  of  what  they  believed  to  be  their 

duty  as  executors,  they  are  not  liable  for  the  ultimate  loss  which  has 

arisen  out  of  their  acts. 

2.  Executors  who  are  empowered  by  the  will  under  which  they  act,  to  sell 

real  estate  and  collect  debts,  and  invest  the  proceeds  for  the  purposes 
of  the  trusts  declared  in  the  will,  in  December,  1862,  sell  real  estate, 
and  in  January,  March,  and  April,  1863,  collect  ante- war  debts  well 
secured  on  real  estate,  taking  payment  in  Confederate  money,  which 
they  immediately  invest  in  Confederate  eight  per  cent,  bonds  for  the 
purposes  of  the  trusts  of  the  will — Held  :  That  having  acted  in  good 
faith,  and  in  the  exercise  of  their  best  judgments,  under  the  circum- 
stances surrounding  them,  they  are  not  liable  for  the  losses  which 
occurred  from  such  sales,  collections  and  investments. 

3.  Two  out  of  three  nominated  executors  qualify,  and  sell  and  convey 

real  estate  to  the  purchasers,  who  pay  up  the  purchase  money  in  full. 
Afterwards  the  third  qualifies,  and  consents  to  the  sale  by  sharing  the 
commissions — Held  :  The  title  of  the  purchaser  is  valid  at  least  in 
equity. 

4.  There  is  a  perpetual  rent  secured  on  real  estate  which  the  lessee  has 

the  right  to  redeem  by  paying  an  amount  which  at  six  per  cent,  will 
.  produce  an  interest  equal  to  the  rent — Held  :  One  of  these  executors 
may  receive  the  payment,  though  it  may  require  all  to  execute  the  re- 
lease. 

This  is  the  sequel  of  the  cases  oi  Corbm  ^  als.  v. 
Mills^  ex^erSy  and  Lancaster  ^  als.  v.  Corbin  ^  als.y  re- 
ported in  19  Gratt.  438;  and  that  report  will  show  the 
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nature  of  the  case  and  most  of  the  facts.     When  the    ^1^77. 

March 

cases  went  back  the  plaintiff  in  the  first  case  filed  an    Term. 


amended  and  supplemental  bill,  in  which  he  set  out 

his  objections  to  the  action  of  the  executors  of  Nicho-    *  ^^ 
las  Mills.    The  first  of  these  was  to  the  sale  of  the  m"^\«*'s 

&  als. 

Leigh  street  property  by  the  two  executors  Mills  and 
Howison,  before  the  qualification  of  Thomas  Verney  y. 
Bobinson,  the  other  nominated  executor,  and  it  was  ^^^^ 
insisted  that  the  conveyance  of  the  property  to  the 
purchasers  by  the  two  executors  was  invalid  and  did 
not  pass  the  title.  And  these  purchasers  were  made 
parties  defendants.  The  second  objection  was  to  the 
receipt  of  payment  in  Confederate  money  at  par  of 
certain  debts  due  to  their  testator  and  well  secured : 
one  of  them  was  a  debt  of  Thomas  Bradford  for 
11,000  paid  on  the  8rd  of  January  1863,  and  another 
of  Charles  T.  Morris  for  f  9,000  paid  on  the  12th  of 
March,  1863,  both  weir  secured  on  real  estate;  another 
was  a  debt  of  the  Midlothian  Coal  Mining  company 
for  $15,300  received  on  the  18th  of  November  1862; 
another,  a  debt  of  the  Exchange  Hotel  company,  for 
110,000  paid  the  8d  of  January  1863;  and  $19,000  re- 
ceived from  the  same  company  on  account  of  one  hun- 
dred and  ninety  shares  of  the  stock  of  the  company ; 
and  two  notes  of  L.  W.  Glazebrook,  Jr.,  for  $1,360,  one 
received,  on  the  14th  of  April,  1863,  and  the  other  in 
April,  1864.  The  third  objection  to  the  action  of. these 
executors  was  to  the  investments  made  by  them  in 
Confederate  bonds.  The  propriety  of  the  action  of 
the  executors  as  to  the  ground  rent  on  the  Exchange 
Hotel  property  was  the  subject  of  enquiry  in  the  case 
of  Corlm  V.  Lancaster. 

The  executors,  Mills  and  Howison,  filed  their  an- 
swer in  the  first  suit,  substantially  the  same  as  the 
answer  to  the  original  bill.    The  purchasers  of  the 


Digiti 


ized  by  Google 


444  COURT   OP  APPEALS    OP  VIRGINIA. 

Ma?ch  ^^^S^  street  property  also  answered,  insisting  on  the 
Term,    full  price  they  had  paid  for  it,  having  been  more  than 

~~^  enough  to  have  bought  the  gold  to  pay  the  full  value 

\  y,       of  the  property  before  the  war,  and  insisting  that  their 

Mills'  ex's  title  was  valid. 


&als. 
Same 

V. 


In  the  second  of  these  causes  a  commissioner  was 
instructed  to  make  the  inquiries  directed  by  the  court 
^ds!^*^  of  appeals,  viz :  to  ascertain  what  was  on  the  80th  day 
of  April,  1863,  the  value,  as  compared  with  specie,  of 
the  treasury  notes  of  the  United  States,  and  also  of 
the  treasury  notes  of  the  Confederate  States,  and  to 
what  extent,  at  that  time,  the  treasury  notes  of  the 
Confederate  States  were,  according  to  the  common 
usages  of  business  in  Richmond,  available  in  payment 
of  debts  contracted  before  the  war  and  payable  in 
specie,  or  in  current  money  of  the  United  States,  and 
well  secured  on  real  estate,  or  for  the  purchase  of 
property  or  otherwise. 

The  commissioner  examined  a  number  of  witnesses, 
and  made  his  report  to  the  court.  This  is  sufficiently 
stated  by  Judge  Moncure.  The  judge  also  sufficiently 
states  the  facts  in  relation  to  the  action  of  the  execu- 
tors in  receiving  the  payment  of  the  debts  objected  to 
by  the  plaintiff,  and  in  making  the  investments,  show- 
ing clearly  the  grounds  on  which  the  decision  of  the 
court  was  based. 

The  two  cases  came  on  to  be  heard  together  on  the 
4th  of  March,  1872,  when  the  court  made  the  follow- 
ing decree: 

The  court  being  of  opinion,  for  reasons  assigned  in 
a  written  opinion  filed  among  the  papers  in  the  cause, 
and  made  a  part  of  this  decree,  that  it  was  the  inten- 
tion of  the  testator  that  the  provisions  of  his  will 
should  be  promptly  executed,  and  sales  made  of  his 
property,  and  the  debts  due  him  promptly  collected^ 
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and  the  proceeds  invested  in  order  to  meet  the  semi-    ,i^77- 

'^  March 

annnal  and  quarterly  payments  to  the  several  annui-    Tenn. 

tants  and  legatees — the  scheme  of  the  will  being  that 

the  executors  should  convert  the  whole  of  his  estate    *  v.  ^ 
from  what  it  was  when  the  testator  died,  into  a  fund  Mills*  ex's 

'  &  als. 

to  raise  annuities,  pay  debts  and  legacies,  and  after- 
wards for  general   distribution,  as  therein  directed;       ^^^ 


V. 


and  being  further  of  opinion,  that  under  the  cirpum-  L^c^^^r 
stances  the  executors  were  justified  in  receiving  Con- 
federate States  treasury  notes  in  payment  of  the  real 
estate  sold  by  them,  and  in  discharge  of  the  debts  col- 
lected by  them,  because  of  the  usage  in  the  commu- 
nity, the  recent  example  of  the  testator,  and  the  neces- 
sities of  the  case  arising  from  the  whole  scheme  of  the 
will,  and  that  the  scheme  of  the  will  could  not  be  car- 
ried out  without  collecting  all  the  debts  due,  including 
those  secured  on  real  estate,  and  when  collected  so  in- 
vested as  to  meet  promptly  the  quarterly  and  semi- 
annual annuities  and  legacies;  and  being  further  of 
opinion  that  the  said  executors  should  not  be  held 
liable,  because  such  investments  have  proved  calami- 
tous and  unfortunate,  unless  it  can  be  shown  that  such 
result  arose  from  mala  fdes  or  some  wrongful  act,  or 
the  want  of  common  skill,  prudence  or  caution  on  the 
part  of  the  executors;  and  the  proof  in  the  cause 
being  insufficient  to  show  that  the  result  was  due  to 
those  causes,  or  any  one  of  them,  the  court  doth 
therefore  adjudge,  order  and  decree  that  the  sale  of  the 
real  estate  in  the  bill  mentioned,  made  by  the  two  exe- 
cutors, Robert  R.  Howison  and  Charles  S.  Mills,  was 
valid,  and  that  their  deeds  conveyed  a  good  title  to  the 
purchasers  thereof;  and  that  the  third  executor,  after 
his  qualification,  in  efiect  ratified  the  same;  nor  was 
the  coAsent  of  the  beneficiaries  under  the  will  neces- 
sary to  authorize  said  executors  to  sell  said  real  estate. 
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1877.  ^ud  the  court  being  of  opinion  that  the  execntors 
Term,    were  authorized  under  the  will  to  invest  the  residuary 

estate  given   by  the  fourteenth  clause  thereof,  doth 

*  ^   *  ^  adjudge,  order  and  decree  that  the  investments  of  such 

^ft^'i^'^^  residuary  estate,  so  made  by  them,  were  legal  and 

valid,  nor  is  there  any  proof  that  the  executors  ever 

^*     changed  these  investments  after  they  were  made,  as 

^Ss*^^  charged  in  said  amended  and  supplemental  bill.  And 
the  court  doth  further  adjudge,  order  and  decree  that 
the  said  executors  were  authorized  by  the  will  to  col- 
lect the  debts  due  from  Morriss,  Bradford,  Glaze- 
brook,  the  Midlothian  Coal  Mining  Company,  and 
from  all  others  whoycvere  debtors  to  their  testator,  and 
that  their  collection  of  the  said  debts  were  valid,  and 
fully  discharged  the  debtors.  And  the  court  doth  fur- 
ther adjudge,  order  and  decree  that  the  sale  of  the 
Exchange  hotel  stock  was  made  in  consequence  of  the 
dissolution  of  the  company  by  the  action  of  the  majo- 
rity of  the  stockholders,  and  that  the  executors  were 
right  in  receiving  the  share  of  the  proceeds  of  such 
sale  belonging  to  the  estate  of  their  testator  in  Confed- 
erate money.  And  the  court  being  of  opinion  that 
the  lien  on  the  Exchange  hotel  property  was  in  sub- 
stance a  mortgage,  by  which  the  sum  of  126,666.60, 
with  six  per  cent,  interest,  was  secured,  and  being  so, 
stands  upon  the  same  footing  as  the  other  debts  due  to 
the  testator,  payable  in  specie  or  its  equivalent,  and 
well  secured  on  real  estate ;  and  in  the  absence  of  any 
proof,  or  even  charge  of  mala  fides  or  fraud,  the  court 
doth  adjudge,  order  and  decree  that  the  executors  were 
authorized  to  collect  said  debts,  and  that  collections  of 
the  same  was  valid,  and  discharged  the  debtors;  and 
that  their  deed  releasing  the  lien  on  said  property  was 
a  valid  and  legal  discharge  of  the  same,  and  that  the 
^d  executors  are  not  liable  for  any  loss  that  has  sab- 
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sequently  occurred  in  consequence  of  such  collections     '^7- 
and  release.  Term. 

And  the  court  being  of  opinion  that  the  will  con-  — ; 

templated  investments  as  well  as  collections,  and  it  ap-    ^  y^ 
pearing  that  said  executors  obtained  from  the  circuit  ^*^^^** 
court  of  Richmond,  under  the*  act  of  March  1863  an 
order  to  invest  in  Confederate  State  bonds  the  sum  of 
♦215,000  of  Confederate  State  treasury  notes  in  their  ^^^^^ 
hands,  or  under  their  control  as  executors,  and  belong- 
ing to  the  estate  of  their  testator,  and  that  investments 
in  said  bonds  were  made  in  pursuance  thereof,  the 
<50urt  doth  adjudge,  order  and  decree  that  the  invest- 
ments made  by  said  executors  in  Confederate  State 
bonds  were  legal  and  valid,  as  well  by  reason  of  the 
authority  conferred  by  said  will  as  by  virtue  of  the 
order  aforesaid,  and  that  said  executors  are  not  liable 
for  any  loss  sustained  by  reason  of  such  investments. 

And  the  court  doth  further  adjudge,  order  and  de- 
cree that  the  executors  are  entitled  to  credit  for  the 
Confederate  States  money  received  by  them  in  the  col- 
lection of  the  debts  due  to  their  testator,  and  for  in- 
vestments made  by  them  in  Confederate  States  bonds; 
and  the  court  doth  therefore  overrule  the  three  excep- 
tions filed  by  Messrs.  Patterson,  Gilliam  and  Howard, 
to  the  report  of  the  4th  day  of  December  1871,  and  all 
•exceptions  to  either  of  said  reports  inconsistent  with 
the  principles  hereinbefore  declared  and  announced. 
And  it  appearing  that  the  report  of  the  7th  day  of 
February  1872,  and  the  accounts  returned  as  part 
thereof,  were  made  in  pursuance  of  instructions  given 
him  by  the  court  in  conformity  with  these  principles, 
the  court  doth  approve  and  confirm  said  report,  and 
doth  overrule  all  exceptions  to  the  same. 

From  this  decree  Georgiana  Mills  and  others,  lega- 
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I87^    tees  of  Nicholas  Mills,  applied  to  this  conrt  for  an 
Term,    appeal,  which  was  allowed. 

•~ The  case  was  argued  by  Wm.  W.  Crump^  Jno,  W. 

y^  ^  Dankly  Guy  ^  Gilliam^  and  Camm  Pattersorij  for  the 
^&*ais'^*^  appellants;  by  C.  Bohinson  and  J.  Alfred  Jones  for  the 
purchasers  of  the  Exchange  Hotel  property;  by  Ould 
^  Carrington  and  Wm.  Green  for  the  purchasers  of  the 
Leigh  street  property,  and  Morris  and  Bradford;  and 
by  The  Attorney-General^  Jno.  A.  Meredith  and  R.  R. 
Hovnsony  for  the  executors. 


.  Same 

V. 

Lancaster 
&als. 


MoNCURE,  P.  This  case  has  been  three  times  argued 
before  this  court,  and  each  time  at  great  length  and 
with  great  ability.  I  was  a  member  of  the  court,  and 
heard  the  argument  on  each  of  the  three  occasions; 
and  if  I  am  not  now  able  to  decide  the  case  correctly, 
it  is  certa.inly  not  because  it  has  not  been  sufficiently 
argued  before  me.    My  opinion  in  it  is  as  follows: 

The  controversy  in  the  case  is  concerning  the  eflfect 
of  certain  acts  done  by  Dr.  Charles  S.  Mills  and  Mr. 
R.  R.  Howison,  as  executors  of  Nicholas  Mills,  de- 
ceased, of  which  some  of  the  residuary  legatees  of  said 
testator  complain  as  breaches  of  trust;  and  they  claim 
to  hold  the  said  executors  and  certain  other  persons 
charged  to  have  been  participants  in  the  said  breaches 
of  trust  liable  for  the  losses  thereby  occasioned.  Those 
acts  consisted  of  the  said  executors'  recdving,  during 
the  war  and  as  late  as  1863,  Confederate  money  at  par 
in  payment  of  debts  due  to  their  testator  in  good 
money  and  well  secured  by  liens  on  real  estate,  and  in 
investing  the  amount  so  received  in  Confederate  bonds 
on  account  of  said  testator;  and  the  persons  charged 
to  have  been  participants  as  aforesaid  were  the  debtors 
by  whom  the  said  payments  were  made.    The  said 
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debts  consisted  of  a  debt  of  one  thousand  dollars,  due    J?^\' 

March 

by  Thomas  Bradford,  payable  January  Ist,  1863,  and    Term. 

paid  by  him  to  the  said  executors  on  the  3rd  of  that 

month ;  also  of  a  debt  of  ten  thousand  dollars,  due  by  ^*  \^  ^ 
the  Exchange  hotel  company,  and  paid  on  the  same  ^*^^^\f^'* 
day,  out  of  th5  proceeds  of  the  sale  of  the  property  of 
that  company,  sold  at  or  about  the  same  time;  also  of  ^^ 
nineteen  thousand  dollars,  par  value  of  one  hundred  ^^®^ 
and  ninety  shares  of  the  stock  of  said  company  owned 
by  the  testator,  which  said  sum  of  money  was  paid  to 
the  said  executors  out  of  the  proceeds  of  said  sale ; 
also  of  a  debt  of  nine  thousand  two  hundred  and  sixty- 
eight  dollars  and  eighty-eight  cents,  paid  by  Charles 
Y.  Morris  to  the  said  executor  on  the  12th  day  of 
March  1863,  being  the  principal  and  interest  of  a  bond 
due  by  him  to  the  testator;  also  of  a  debt  of  one  thou- 
sand three  hundred  and  sixty  dollars,  due  by  note  of 
L.  W.  Glazebrook,  and  paid  to  said  executors  on  the 
12th  of  March  1863 ;  and  of  a  debt  of  one  thousand 
three  hundred  and  thirty  dollars,  due  by  note  of  same 
debtor,  and  paid  to  said  executors  on  the  19th  of  April 
1864;  also  of  twenty-six  thousand  six  hundred  and 
sixty-six  dollars  and  sixty-seven  cents,  paid  to  the  said 
executors  on  the  29th  of  April  1863  by  Lancaster  and 
other  purchasers  of  the  Exchange  hotel  property,  to 
extinguish  ground  rent  reserved  on  a  lease  from  said 
testator  to  the  said  hotel  company;  also  of  one  thou- 
sand five  hundred  dollars,  paid  to  the  said  executors 
on  the  1st  of  September  1863,  on  stock  of  the  tes- 
tator in  the  Midlothian  coal  mining  company.  Besides 
these  matters,  others  were  embraced  in  the  contro- 
versy in  its  commencement  and  progress,  which  seem 
to  have  been  since  abandoned;  and  therefore  little  or 
nothing  will  be  said  of  them  in  this  opinion,  except  to 

name  them.   They  are:  1st,  the  Leigh  street  property, 
Vol.  xxvni— 57 
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1877.  which  was  sold  by  the  said  executors  on  the  28th  of 

March  ^ 

Term.  Octobcr  1862,  just  two  and  a  half  mouths  after  the 


' death  of  the  testator,  for  the  enormous  sum  of  one 

*  y  ^^  hundred  and  twenty-eight  thousand  two  hundred  and 

^&^V''^  thirty-six  dollars  and  thirty  cents — more  than  double 

the  amount  at  which  it  had  just  before,  in  the  same 

V.       month,  been  appraised.     Everybody  who  heard  of  the 

^ds'^*^  sale  was  no  doubt  astonished  at  the  amount  it  pro- 
duced, which  was  more  than  enough  to  buy  as  much 
gold,  dear  as  it  then  was,  as  the  property  would  have 
produced  before  the  war.  And  everybody  who  was 
interested  in  the  sale  seemed  to  be  well  pleased  with 
it,  with  the  exception,  perhaps,  of  Mrs.  Robinson,  a 
•  daughter  of  the  testator,  who  lived  on  the  property  at 
his  death,  and  had,  therefore,  to  look  out  for  another 
home  after  the  sale.-  And  complaint  was  made  in  the 
argument  that  the  sale  was  made  in  such  haste,  that 
almost  before  the  funeral  bell  of  the  testator  ceased  to 
be  heard,  the  bell  of  the  auctioneer  was  ringing  to 
give  notice  of  the  sale.  A  plain  answer  to  this  (if  any 
be  necessary)  is,  that  the  testator  made  ample  provi- 
sion for  his  said  daughter,  which  did  not  include  her 
continued  residence  on  his  Leigh  street  property, 
which  constituted  the  greater  and  by  far  the  most  val- 
uable part  of  his  real  estate,  but  was  producing  little 
or  no  rent  at  his  death,  and  was  not  capable  of  pro- 
ducing much,  in  comparison  with  the  great  value  of 
the  property.  The  testator,  by  his  will,  expressly  de- 
sired that  his  executors  should  sell  all  his  real  estate 
not  otherwise  specially  disposed  of,  in  such  manner 
and  on  such  terms  as  they  might  deem  most  advanta- 
geous; and  it  was  obviously  their  duty  to  sell  the 
Leigh  street  property  as  soon  as  it  could  possibly  be 
done  consistently  with  giving  of  due  notice  of  the  sale. 
It  could  only  be  sold  for  Confederate  money;  and  the 
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'whole  purchase  money,  lar^e  as  was  the  amount,  was    ,i^77- 

•  •I  •  1  a  March 

paid  in  cash,  and  the  greater  part  of  it  was  soon  in-    Term. 

vested  in  eight  per  cent  Confederate  bonds.    After  the 

war  was  over,  and  after  this  controversy  was  com-    *  ^ 
menced,  the  objection  seems  for  the  first  time  to  have  Mills'  ex»s 

&  als. 

been  made,  that  the  sale  and  conveyance  of  this  pro- 
perty were  invalid,  because  only  two  of  the  three  exe-  y. 
tutors  nominated  in  the  will  joined  in  making  them.  ^^^^ 
But  they  were  made  by  the  only  nominated  executors 
who  had  then  qualified,  and  who  had  endeavored  in 
vain  to  procure  a  furlough  for  the  other  nominee, 
Thomas  V.  Robinson,  who  was  in  the  army  at  the 
time  of  the  testatof's  death,  and  continued  there  dur- 
ing the  war,  to  enable  him  to  return  home  for  the  pur- 
pose of  qualifying  also.  It  would  not  be  difficult  to 
«how  that  this  objection  is  not  well  founded  in  law. 
But  it  is  now  unnecessary  to  do  so,  for  reasons  before 
stated.  Secondly,  fifteen  thousand  three  hundred  dol- 
lars, the  amount  of  the  bonds  of  the  Midlothian  coal 
mining  company  to  the  testator,  were  paid  by  that 
xjompany  to  the  said  executors  on  the  18th  of  Novem- 
ber 1862.  There  is  now  no  complaint  as  to  any  pay- 
ment made  to  the  executors  before  1863;  though  there 
would  seem  to  be  no  difficulty  in  showing  the  pro- 
priety of  receiving  this  payment;  but  it  is  unnecessary 
to  do  so. 

I  will  now  proceed  to  consider  the  controversy  still 
remaining  in  the  case  in  regard  to  the  liability  of  the 
said  executors  on  account  of  Confederate  money  re- 
-ceived  by  them  after  the  1st  of  January  1863,  in  pay- 
ment of  debts  due  their  testator,  and  invested  in  Con- 
federate bonds  as  aforesaid. 

That  liability  depends  upon  two  questions,  viz: 
1st  Whether  the  executors  had  power  to  perform  the 
acts  complained  of;  and  2ndly,  Whether,  in  perform- 
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1877.    ing  them,  they  acted  in  good  faith,  and  in  discharge- 
Tenn.    of  what  they  believed  to  be  their  duty  ae  executors  ?" 

If  these  questions  can  be  answered  in  the  affirmative,. 

^^f^     then  no  such  liability  exists,  and  of  course,  in  that 

^isflh*^  case,  there  is  no  liability,  on  account  of  those  acts,  on 
the  part  of  any  of  those  who  paid  the  money  to  the^ 
y,  ^    executors. 

^^*"  First,  Had  the  executors  power  to  perform  the  acts 
complained  of?  To  receive  the  Confederate  money 
paid  to  them,  and  invest  the  same  in  Confederate 
bonds  as  aforesaid^ — supposing  the  acts  to  have  been 
done  in  good  faith  on  their  part  and  in  discharge  of 
what  they  believed  to  be  their  duty  as  executors  ? 

We  have  only  to  read  the  will  of  Nicholas  Mills  to 
be  able  to  answer  this  question,  with  great  confidence, 
in  the  affirmative.  And  our  conviction  to  that  effiact 
will  become  still  stronger,  if  possible,  when  we  do 
what  a  court  of  construction  must  always  do;  that  is, 
place  ourselves  precisely  in  the  situation  of  the  tes- 
tator when  he  wrote  his  will,  look  at  all  the  circum- 
stances which  then  surrounded  him,  and  read  and 
construe  his  will  in  the  light  of  those  circumstances. 
He  was  an  old  citizen  of  Richmond,  where  he  died 
and  probably  had  always  lived;  was  very  wealthy,  own- 
ing at  the  time  of  his  death,  besides  real  estate  and 
slaves  of  great  value,  stocks  and  debts  due  him,  of 
large  amount,  and  other  property;  his  whole  estate 
being  valued  at  upwards  of  |400,000.  He  was  an  in- 
telligent gentleman,  of  business  capacity,  and  retained 
his  faculties  unimpaired  to  the  time  of  his  death.  He^ 
seems  to  have  had  no  immediate  £Eimily  living  with 
him  when  he  made  his  will,  or  afterwards,  except,  per- 
haps, his  widowed  daughter,  Mrs.  Robinson,  and  two- 
of  her  children,  who  were  both  grown  up.  But  he- 
had  a  large  number  of  children  and  grandchildren^ 
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ipirho,  or  most  of  whom,  needed  his  assistance  at  the    ^'^77. 

'  '  March 

time  he  made  his  will,  and  of  his  death;  though  he     Term. 

had  provided  largely  for  his  children  by  advancements 

previously  made  to  them.  These  children  and  grand-  *  y^ 
children  were  the  main,  and  almost  the  only,  objects  ^^P^^'* 
of  his  bounty  in  his  will;  and  he  was  obviously  anx- 
ious to  dispose  of  his  estate  in  such  a  way  as  to  do  y. 
them  the  most  good,  and  afford  them  the  speedy  and  ^^^^ 
regular  relief  which  they  needed ;  some  of  them  being 
feme  coverts,  others  unsuccessful  managers  apparently, 
and  most  of  the  grandchildren  (all  of  them  but  three) 
infants.  In  this  state  of  things,  it  was  all  important 
that  he  should  select  the  most  trustworthy  persons  to 
be  his  executors,  especially  if  he  devolved  on  them 
the  many  and  various  trusts  made  necessary  by  the 
state  of  his  family  and  property,  and  of  the  extraor- 
dinary times  which  then  existed.  It  was  also  impor- 
tant that  he  should  invest  these  executors  and  trustees 
with  the  amplest  power  and  discretion  in  the  execution 
of  his  will.  He  made  his  will  on  the  17th  of  October, 
1861,  six  months  after  the  war  had  commenced,  and 
when  it  had  become  flagrant  He  lived  nearly  twelve 
months  after  the  date  of  his  will,  and  until  the  12th  of 
September,  1862,  when  he  died.  We  were  then  in 
the  midst  of  the  war,  and  Confederate  money  had 
become  the  only  currency;  for  which  only  could 
property  be  sold;  and  in  which  only  could  debts  be 
•collected.  The  testator  continued  to  manage  his  own 
a&irs  after  the  date  of  his  will,  and  until  his  death, 
and  during  that  period  he  collected  in  Confederate 
money  large  amounts  of  debts  due  him  in  good 
money,  including  some  which  were  well  secured  by 
liens  on  real  estate,  and  he  invested  the  money  col- 
lected, or  most  of  it,  in  eight  per  cent.  Confederate 
l>ond8.    Some  of  these  collections  were  made  a  short 
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^1^77.     time  before  his  death.    After  he  made  his  will,  he 

March 

Tcnn.    never  added  a  word  to  it,  or  took  a  word  from  it,  or 

made  any  change  in  it,  but  left  it  at  his  death  exactly 

y  as  it  was  when  it  was  first  written.  A  testator's  will 
^^^s'  ex*s  niust  be  considered  as  speaking  at  the  time  of  his 
death,  unless  a  contrary  intention  be  expressed  or 
^^  plainly  implied  therein.  At  the  date  of  the  will,  and 
^^^^  at  the  time  of  the  testator's  death,  it  was  the  general 
if  not  the  universal  belief  in  the  Confederate  States 
that  their  cause  would  be  ultimately  successful,  and 
that  in  that  event  all  Confederate  bonds  would  be  fiilly 
paid,  and  it  was  then  generally  believed  that  the  war 
would  terminate  much  sooner  than  it  did.  Such  be- 
lief continued  to  prevail  during  the  year  1863,  and 
until  the  last  payment  complained  of  in  this  case  was 
made,  though  it  no  doubt  grew  weaker  and  weaker  in 
some  degree  as  time  progressed,  and  as  Confederate 
money  continued  to  .depreciate.  While  such  depreci- 
ation became  comparatively  great  in  regard  to  gold, 
which  ceased  to  be  currency,  and  was  an  article  of 
merchandise  of  peculiar  value,  it  was  not  near  so  great 
in  regard  to  other  articles,  and  it  was  hoped  and  ex- 
pected that  it  would  soon  undergo  a  great  change,  and 
be  as  valuable,  or  nearly  so,  as  it  was  when  it  was  first 
issued.  It  is  difficult  for  us  now  to  recall  the  views  we 
entertained  of  these  matters  during  the  early  period  of 
the  war ;  but  it  is  necessary  to  do  so  as  far  as  possible, 
in  order  to  estimate  correctly  the  import  of  transac- 
tions occuring  during  that  period.  If  we  judge  them 
by  the  present  lights,  we  will  universally  condemn 
them,  though  we  generally  approved  them  when  they 
occurred. 

Let  us  now  look  at  the  will,  and  see  what  powers  it 
conferred  on  the  executors,  and  whether  they  are  broad 
enough  to  cover  the  acts  in  question.    It  confers  the 
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most  extraordinary  powers  and  trusts  upon  the  execu-     '^77- 
tors.     It  contains  twenty-two  clauses,  almost  every  one    Tenn. 

of  which  confers  such  powers  and  trusts.     The  second 

clause  creates  a  trust  in  favor  of  George  Mills,  a  son  ^  *  ^f 
of  the  testator,  to  whom  is  given  an  annuity  of  $800,  ^^1J^\!'''* 
payable  quarterly  in  advance  during  his  life,  to  be  ap- 
plied to  and  for  his  personal  support,  Ac,  and  to  "be 
free  from  any  contract  made  by  him,  unless  such  con-  ^^^^ 
tract  be  for  his  necessary  and  proper  support.  Of  all 
which  matters  I  constitute  my  executors  the  exclusive 
and  absolute  judges."  The  fourth  clause  creates  a 
trust  in  favor  of  Mrs.  Robinson,  commencing  thus: 
"I  give,  devise,  and  bequeath  unto  my  executors,  here- 
inafter named,  in  trust  for  the  s6parat§  benefit  of  my 
daughter,  Sarah  Ann  Robinson,  and  her  children  and 
grandchildren,  born  or  to  be  born,  subject  to  the  pur- 
poses, limitations  and  conditions  hereinafter  declared, 
the  sum  of,"  Ac. ;  and  then  proceeding  to  set  forth  the 
long  details  of  the  trust.  The  fifth  clause  creates  a 
similar  trust  to  the  same  trustees,  in  favor  of  the  same 
beneficiaries,  in  regard  to  certain  slaves.  But  without 
setting  forth  in  detail  the  many  trusts  created  by  the 
will,  in  which  the  executors  are  made  trustees  for  the 
benefit  of  diflerent  members  of  the  testator's  family 
and  their  descendants,  it  may  be  suflicient  to  say,  in 
general  terms,  that  besides  the  clauses  before  enume- 
rated, the  sixth,  eighth,  ninth,  tenth,  eleventh,  twelfth, 
thirteenth,  fourteenth,  fifteenth,  eighteenth  and  twen- 
tieth clauses  create  important  trusts  in  favor  of  dif- 
ferent objects  of  the  testator's  bounty,  in  all  of  which 
the  executors  are  named  as  the  trustees,  to  carry  the 
said  trusts  into  effect.  The  fourteenth  is  the  most  im- 
portant clause  of  the  will,  especially  in  regard  to  this 
controversy,  and  will  be  set  forth  in  full.  It  is  in  these 
words: 
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1877.        a  14^  ^11  the  real  estate  which  I  may  leave  at  my 

March  ''  '' 

Term,    death,  not  Otherwise  specially  disposed  of,  I  desire  that 

my  executors  shall  sell  in  such  manner  and  on  such 

Mills &; as  ^^^^^  ^g  ^hey  may  deem  most  advantageous.  All  mo- 
^&ais* ^  ney  on  hand,  and  stocks  in  companies,  not  specifically 
given  or  bequeathed  in  this  will,  all  debts  due  me,  and 
V.  ^  all  other  personal  estate  owned  by  me,  I  hereby  direct 
L^caster  jjjy  executors,  as  soon  after  their  qualification  as  prac- 
ticable, to  dispose  of  as  follows:  My  slaves  shall  be 
disposed  of  as  provided  in  the  next  clause  of  my  will. 
All  other  funds  shall  be  applied  first  to  the  payment  of 
my  funeral  expenses,  medical  bills,  all  just  debts  I  may 
owe  at  my  death,  and  then  to  the  satisfaction  of  the 
two  suras  of  one  thousand  dollars  each  given  to  my 
daughters,  Sarah  Ann  Robinson  and  Jane  R.  Blair; 
then  to  provide  for  the  punctual  payment  of  the  an- 
nuities hereby  given;  then  for  the  pecuniary  legacies 
hereby  given  to  my  children;  then  for  the  pecuniary 
legacies  hereby  given  to  my  grandchildren.  All  the 
rest  and  residue  of  my  estate  (except  slaves),  not  speci- 
fically devised  or  bequeathed  herein,  no  matter  of 
what  it  may  consist,  or  where  it  may  be,  not  effectually 
disposed  of  by  this  will,  or  which  may  turn  out  by 
lapse  of  devisees,  legatees  or  legacies,  not  to  be  effec- 
tually disposed  of  by  my  will,  I  hereby  bequeath  as 
follows:  first,  out  of  such  residuary  fund  shall  be  paid 
to  my  sons,  Charles  S.  Mills  and  Ronald  Mills,  each 
$3,000,  and  the  remainder  I  give  and  bequeath  equal- 
ly, share  and  share  alike,  to  all  my  grandchildren, 
and  the  lineal  descendants  of  such  as  may  die,  such 
descendants  taking  the  share  of  the  parent ;  but  my  six 
grandchildren,  to  whom  $2,000  each  are  bequeathed, 
are  not  to  participate  without  bringing  into  the  di- 
vision the  said  legacies  of  $2,000  each  so  given  to 
them." 
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The  twenty-first  elause  of  the  will  is  in  these  words:    ^\ 
**I  appoint  my  son,  Charles  8.  Mills,  my  grandson,    Term, 

Thomas  Vemey  Robinson,  and  Robert  R.  Howison,  — 

executors  of  this  my  will,  and  having  confidence  in    *  y^ 
their  capacity  and  integrity,  I  direct  that  security  shall  ^^^^f^'* 
not  be  required  of  them  on  their  qualifying  as  such." 

The  intentioa  of  the  testator  obviously  was,  that  his  y?* 
estate  should  be  divided  and  disposed  of  by  his  execu-  ^^*^ 
tors,  according  to  the  directions  of  his  will,  with  as  little 
delay  as  possible  consistently  with  the  apparent  interest 
of  his  devisees  and  legatees;  and  for  that  purpose,  that 
all  his  estate,  real  and  personal,  not  specifically  devised 
or  bequeathed,  except  his  slaves,  and  the  debts  due 
him  and  perhaps  his  stocks,  should  be  sold;  and  that 
all  the  debts  due  him  should  be  collected  by  his  exe- 
cutors, and  the  proceeds  of  such  sale  and  collection 
applied  to  the  payment  of  the  pecuniary  legacies,  and 
the  surplus  divided  among  the  residuary  legatees,  and 
euch  investments  made  as  are  directed  by  the  will. 
He  probably  did  not  expect  that  any  of  the  stocks  on 
hand,  which  were  susceptible  of  easy  division  among 
the  residuary  legatees,  would  be^  sold  by  his  execu- 
tors, but  rather  that  they  would  be  divided  in  kind.  . 
Though  *'  having  confidence  in  their  capacity  and  in- 
tegrity," he  no  doubt  intended  that  they  should  exer- 
oise  their  discretion  in  selling  or  not  selling  any  of  his 
stocks  not  specifically  bequeathed  by  his  will.  He 
had  no  difficulty  in  regard  to  the  currency,  present  or 
prospective;  at  least  not  enough  to  produce  any 
change  in  his  will.  He  knew,  of  course,  that  the 
currency  had  depreciated,  and  was  depreciating;  but 
he  no  doubt  hoped  and  believed,  as  we  all  then  did, 
that  it  would  come  out  right  in  the  end,  and  perhaps 
sooner  than  we  expected.    At  all  events  he  knew  that 

nearly  all,  if  not  all  of  his  devisees  and  legatees  were 
Vol.  xxvin — 58 
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Mwch    ^^  °®^^  ^^  ^^^  means  of  subsistence,  and  were  depen- 
Term,     dent  for  them  entirely  on  what  they  were  to  derive 

"~ from  him  under  hie  will.    It  was  absolutely  necessary 

Y^^ therefore  that  they  should  have  money.     The  only 

^&  ais^  ^  money  then  current  was  Confederate  money,  and  they 

could  only  obtain  that  in  any  sufficient  quantity  by  the^ 

V.       sale  of  property  and  collection  of  debts  belonging  to 

^ak^^^  the  testator's  estate.  He  empowered  them  to  make 
such  sale  and  collection,  and  expressly  desired  them  to 
sell  all  his  real  estate,  not  otherwise  specially  disposed 
of,  in  such  manner  and  on  such  terms  as  they  might 
deem  most  advantageous. 

Assuming  the  executors  to  have  acted  bona  fde  in 
doing  what  they  did  (a  question  we  will  presently 
consider),  I  think  I  have  said  enough  to  show,  and 
hope  I  have  fully  shown,  that  they  bad  ample  power 
to  do  so;  unless  there  be  something  in  one  of  the 
grounds  taken  to  show  that  they  had  not  power  to 
receive  the  money  paid  to  them  by  Lancaster  and 
others  in  extinguishment  of  the  ground  rent  on  the 
Exchange  hotel  property.  That  ground  is,  that  the 
deed  to  Lancaster  and  others  for  the  reversion  to 
which  that  ground  rent  was  incident  was  executed 
only  by  the  executors  Mills  and  Howison,  and  not  also 
by  the  executor  Robinson ;  and  therefore  the  deed  was 
void,  and  the  title  to  the  reversion  still  remains  in  the 
heirs  of  Nicholas  Mills,  or  as  part  of  his  estate,  and 
would  so  remain  even  if  the  payment  had  been  made 
in  gold  instead  of  Confederate  money.  I  will,  there- 
fore, consider  that  question  at  this  point,  as  it  is  a 
question  of  power  in  regard  to  this  part  of  the  trans- 
action. 

Beyond  all  question,  the  reversion  to  which  the  said 
rent  was  incident  was,  before  the  said  rent  was  extin- 
guished as  aforesaid  (if  it  was  so  extinguished),  real 
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estate  of  Nicholas  Mills,  and  might  have  been  sold  by    ^^7^ 
his  executors  under  his  will,  just  as  his  Leigh  street    Tenn. 
property  was  sold;  and  the  purchaser  would  thereby-^ 
have  acquired,  with  the  reversion  as  incident  thereto,    *  y^ 
the  right  to  the  annual  rent  from  the  time  of  the  sale.  ^^^^^'^'^ 
It  might,  and  no  doubt  would  have  been  contended  in 
that  case,  that  the  executor  Robinson,  having  qualified       v. 
before  that  sale,  would  have  been  a  necessary  party  to  ^^^^^ 
the  deed  to  the  purchaser.   A  sufficient  answer  to  such 
an  objection  no  doubt  would  have  been,  that  the  deed 
having  been  executed,  and  the  purchase  money  re- 
ceived by  the  two  acting  executors,  and  the  other 
executor  not  having  objected  to  such  acts  of  his  co- 
exeutors,  but,  on  the  contrary,  received  one-third  of 
the  executors'  commission  on  the  amount  of  the  pur- 
chase money,  he  thus  confirmed  what  had  been  done 
by  his  associates  and  gave  it  the  same  eflTect  in  a  court 
of  equity  which  it  would  have  had  at  law  if  all  the 
executors  had  joined  in  the  original  transaction. 

But  it  is  unnecessary  in  this  case  to  consider  that 
question,  as  there  was  no  such  sale  of  the  reversion 
with  the  rent  as  incident  thereto.  Instead  of  that, 
Lancaster  and  others,  purchasers  and  assignees  of  the 
leasehold  estate  in  the  Exchange  hotel  property,  sub- 
ject to  the  payment  of  the  rent  reserved  in  the  lease, 
and  with  the  right  thereby  secured  to  the  lessees  or 
their  assigns  to  extinguish  the  rent  by  the  payment  of 
a  sum  of  money  in  gross  sufficient  to  produce  an 
amount  of  annual  interest  equal  to  the  annual  rent 
under  the  lease,  elected  to  extinguish  the  rent,  and 
accordingly  tendered  to  the  executors.  Mills  and  Howi- 
son,  $26,666.66f  cents,  in  current  money  of  the  Con- 
federate States,  being  a  sum  sufficient  to  produce,  in 
interest  thereon  at  the  rate  of  six  per  centum^  the  sum 
of  |1,600,  the  said  annual  rent;  and  desired  a  deed 
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March    ^^^^^^^^^g  ^^^  property  in  fee  simple  and  releasing  the 
Term,    rent  and  rent  charge  aforesaid.    And  accordingly  the 

—;  said  executors  received  the  said  amount  so  tendered, 

V,       and  executed  such  a  deed.  And  the  executors  invested 

^&^ais*^  the  money  so  received  in  Confederate  eight  per  cerU. 

bonds,  for  the  benefit  of  the  legatees  of  their  testator. 

V.       No  objection  was  ever  made  to  this  transaction  by  the 

^Ss^^*^  third  executor,  or  any  of  the  other  parties  concerned, 
until  after  the  war;  but,  on  the  contrary,  that  executor 
in  effect  confirmed  it  by  receiving  one-third  of  the 
commission  on  the  amount  charged  by  the  executors 
in  their  account,  which  was  made  out  in  the  name  of 
all  three  of  the  executors  and  r^urned,  confirmed  and 
recorded.  So  that  the  transaction  stands  on  the  same 
footing,  in  a  court  of  equity,  at  least,  as  if  all  the  exe- 
cutors had  concurred  in  it  from  the  beginning. 

But  there  is  another  view  of  this  branch  of  the  sub- 
ject which  seems  to  be  conclusive  of  it.  The  effect  of 
the  will  was  to  break  the  descent  and  devolve  the  title 
to  the  land  upon  the  executors,  instead  of  the  heirs  of 
the  testator.  The  executors  had  not  a  mere  naked 
power  of  sale,  but  a  power  coupled  with  an  interest, 
and  most  important  trusts.  The  estate  did  not  devolve 
on  the  heirs  for  an  instant,  either  at  law  or  in  equity, 
.  but  enured  at  once  to  the  executors  for  the  purposes 
of  the  will.  Mosby*8  adrrCr  v.  Mosby^s  adrrCr^  9  Qratt 
684.  When,  therefore,  Lancaster  and  others  elected 
to  extinguish  the  rent  by  the  payment  of  a  gross  sum, 
according  to  the  terms  of  the  lease,  that  gross  sum  be- 
came the  property  of  the  estate  of  Mr.  Mills,  and  pay- 
able to  his  executors  like  any  other  debt  due  to  his 
estate,  and  might  have  been  received  by  any  one  or 
more  of  them.  K  it  be  said  that  all  of  the  executors 
must  join  in  the  deed  of  release  of  the  reversion,  with- 
out admitting  the  necessity  for  any  such  joinder,  it  is 
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a  sufficient  answer  to  the  objection  to  say  that  it  would    J'^TT- 
not  follow  from  such  admission  that  all  of  the  execu-    Term. 

tors  must  join  in  receiving  the  money.    It  is  like  the 

case  of  an  executory  contract  for  the  sale  of  real  estate  ^^  ^^^*^ 
where  the  vendor  dies  before  the  money  is  paid  or  the  Mills'  ex*s 
estate    conveyed.     There  the  title  to  the  purchase 


money  is  in  the  executors,  while  the  title  to  the  estate  v™^ 
is  in  the  heirs  of  the  vendor.  Either,  any,  or  all  of  ^2s*^ 
the  executors  may  receive  the  money,  but  all  the  heirs 
must  convey  the  titliB.  When  the  money  is  paid,  a 
court  of  equity  will,  of  course,  if  necessary,  enforce 
a  proper  conveyance  of  the  legal  title.  In  this  case 
the  legal  title  was  in  the  executors,  instead  of  the 
heirs,  by  reason  of  the  descent  being  broken.  But,  if 
the  same  principle  applies,  and  all  the  executors  must 
join  in  conveying  the  title,  that  does  not  make  it 
necessary  that  all  should  join  in  receiving  the  purchase 
money. 

I  think,  therefore,  that  the  payment  of  this  sum  of 
$26,666.66f  cents  to  the  executors  stands  on  the  same 
footing  with  the  payment  of  any  other  debt  due  to  the 
estate  in  good  money  and  about  the  same  time  paid  to 
the  executors  in  Confederate  money;  and  that  the 
executors  had  power  under  the  will  to  receive  such 
payment  as  well  as  payment  of  any  other  debt  as 
aforesaid;  provided  that,  in  so  doing,  they  acted  in 
good  faith.  And  now  I  proceed  to  consider  the  other 
question  on  which  the  alleged  liability  of  the  executors 
depends,  viz :  * 

Secondly,  Did  the  executors,  in  performing  the  acts 
complained  of  in  this  case,  act  in  good  faith  and  in 
discharge  of  what  they  believed  to  be  their  duty  aa 
executors? 

It  was  their  sworn  duty  so  to  act,  as  well,as  the  con- 
dition of  their  official  bond;   and  they  say  in  their 
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1877^  answers  and  testify  in  their  evidence  that  they  did  so 
Term,    act;  and  they  so  account  for  their  conduct  in  regard 

to  each  of  their  executorial  transactions  complained  of 

V  ^  ^  in  this  case,  as  plainly  to  show,  if  their  account  be 

Mills*  ex's  ^j.Qg  ^ijj^(  gQQ]j  conduct  has  been  blameless,  however 

&  als.  '  ' 

unfortunate,  or  even  unwise,  it  may  in  some  respects 
V.  have  been.  The  presumption  is  always  against  the 
^ds*^  existence  of  fraud,  and  strong  evidence  is  required  to 
prove  it;  and  testimony  tending  to  show  that  no  such 
fraud  exists  can  be  countervailed  only  by  a  decided 
preponderance  of  evidence  on  the  other  side.  There 
is  no  charge  of  fraud  contained  in  any  of  the  bills 
against  the  executors.  They  were  not  speculators,  and 
made  no  use,  on  their  own  account  or  for  their  own 
benefit,  of  any  of  the  money  received  by  them  as  exe- 
cutors, except  the  comparatively  small  portion  of  it  to 
which  they  were  entitled  as  their  commission.  They 
applied  the  money  so  received,  as  soon  thereafter  as 
could  well  •be  done,  to  the  payment  of  legacies  as  far 
as  that  could  be  done,  and  invested  the  surplus  in 
eight  per  cent  Confederate  bonds,  so  as  to  make  it  as 
productive  as  possible,  and  as  speedily  as  possible  for 
the  residuary  legatees,  most  of  whom  were  in  great 
need.  Neither  of  them  had  any  motive,  and  certainly 
not  anything  like  an  adequate  motive,  to  do  wrong  in 
the  execution  of  bis  duties  as  executor.  The  only 
motive  of  that  kind  which  seems  to  have  been  attrib- 
ntecl  to  them  in  all  these  proceedings  is,  that  they 
were  interested  in  getting  the  largest  possible  amount 
of  commission  on  their  receipts,  and  were  therefore 
interested  in  making  their  receipts  as  large  as  possible. 
A  commission  of  five  per  cenL^  in  Confederate  money, 
on  the  amount  received  by  the  executors,  is  a  matter 
of  small  value,  taken  altogether;  but,  divided  among 
three  (as  it  was),  or  even  two  executors,  b  very  insig- 


Digiti 


ized  by  Google 


COURT    OP  APPBALS    OP  VIRGINIA,  463 

Bificant — f5ar  too  mach  so  to  warrant  saspicion,  much    Jl^^^/ 
less  to  amount  to  proof  of  fraud  on  the  part  of  the    Term. 

executors,  who  ^ere  gentlemen  of  high  character  for 

integrity  a9  well  as  capacity,  in  whom  the  testator  re-    *  ^ 
posed  the  greatest  confidence,  as  is  plainly  shown  by  bills'  ex's 
his  whole'  will.     One  of  the  executors  is  a  son  and 
legatee  of  the  testator,  as  also  are  his  children  residu-     '  ^^ 
ary  legatees;  and  it  is  obvious  that  he  and  they  would  ^^^^*^^ 
lose  much  more  by  the  acts  of  the  executors  which  are 
complained  of,  supposing  them  to  result  as  they  did, 
than  he  could  possibly  gain  by  his  share  of  the  com- 
mission.    He  was  also  an  uncle  of  the  other  residuary 
legatees,  and  naturally  desired  to  benefit  them  as  well 
as  his  own  children  and  himself.     As  to  this  executor, 
therefore,  the  decided  preponderance  of  motive  was 
the  pther  way. 

But  it  is  said  that  as  Confederate  money  after  the 
first  of  January  1863  was  greatly  depreciated  in  value 
as  compared  with  gold,  and  continued  more  and  more 
to  depreciate  until  it  came  to  be  of  no  value,  the  exe- 
cutors committed  a  devastavit  in  receiving  in  that  cur- 
rency after  that  day  payment  of  debts  due  to  their  tes- 
tator in  good  money,  and  are  therefore  liable  without 
regard  to  their  motive. 

Though  Confederate  money  at  the  date  aforesaid  had 
depreciated  in  value  as  compared  with  gold,  it  had 
depreciated  very  little,  if  at  all,  in  regard  to  most  other, 
subjects.  Gold  had  ceased  to  be  currency,  and  for  pe- 
<;uliar  reasons  had  become  an  article  of  merchandise  of 
extraordinary  value  during  the  war.  It  is  necessary 
therefore  in  ascertaining  its  real  value  at  any  time 
during  that  period  to  compare  it  with  other  articles 
than  gold,  and  especially  with  articles  of  prime  neces- 
sity. Accordingly  this  court,  in  January  1869,  when 
the  controversy  involved  in  this  case  was  first  before 
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March    ^*»  defined  making  a  decree  upon  the  merits  of  the 

Tenn.    controversy  in  the  existing  state  of  the  record,  but  re- 

manded  the  cause  to  the  court  below,  with  directions 

Mills  &  als  «       ..  .        ,  .     .  *  ^  •         1     ^ 

V.       for  "an  enquiry  by  a  commissioner  to  ascertain  what 

^&11ir  ^  was,  on  the  80th  day  of  April  1868,  the  value  as  com- 

pared  with  specie  of  the  treasury  notes  of  the  United 

v.  States,  and  also  of  the  treasury  notes  of  the  Confede- 
^ab*^  rate  States,  and  to  what  extent  at  that  time  the  trea- 
sury notes  of  the  Confederate  States  were,  according 
to  the  common  usages  of  business  in  Richmond,  avail- 
able for  the  payment  of  debts  contracted  before  the 
war,  and  payable  in  specie  or  in  current  money  of  the 
United  States,  and  well  secured  on  real  estate,  or  for 
the  purchase  of  property  or  otherwise,  with  leave  to 
any  of  the  parties  to  file  additional  evidence  as  they 
might  be  advised  upon  any  matter  involved  in  the 
cause."  Accordingly  after  the  case  went  back  to  the 
court-  below,  such  an  inquiry  was  made  by  commis- 
sioner Hudnall,  and  such  additional  evidence  was 
taken  before  him,  and  he  made  his  report  thereon, 
from  which  it  appeared  that,  on  the  80th  of  April  1863, 
the  value  of  the  treasury  notes  of  the  United  States, 
as  compared  with  specie,  was  as  one-and-a-half  to  one, 
and  the  value  of  Confederate  States  treasury  notes, 
measured  by  the  same  standard,  was  as  five-and-a-half 
to  one.  In  answer  to  the  next  enquiry,  as  "  to  what 
extent  at  that  time  the  treasury  notes  of  the  Confede- 
rate States  were,  according  to  the  common  usage  of 
business  in  Richmond,  available  in  payment  of  debts 
contracted  before  the  war,  and  payable  in  specie  or  in 
current  money  of  the  United  States,  and  well  secured 
on  real  estate,  or  for  the  purchase  of  property  or  other- 
wise," the  commissioner  reported  a  considerable  con- 
flict of  evidence,  all  of  the  witnesses  perhaps  agree- 
ing that  to  some  extent,  and  by  some  persons,  such 
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notes  were  received  at  par  at  that  time  in  payment  of     '^7^ 
each  debts,  but  differing  as  to  such  extent,  ^nd  the  com-    Term. 

parative  nnmber  of  such  persons — some  of  the  wit-  — 

nesses  testifying  that  the  practice  was  general,  and  *  y^ 
others  testifying  that  it  was  only  exceptional.  Among  ^*P^if^'^ 
the  former  were  Wellington  Qoddin  and  Lawson  Nun- 
nally.  Wellington  Qoddin  was  a  real  estate  auc- 
tioneer for  many  years  in  Richmond,  and  during  a  por-  ^^^ 
tion  of  the  war  a  banker  and  broker  in  Richmond. 
He  "testified  that  Confederate  treasury  notes  were 
generally  accepted  in  payment  of  debts  due,  whether 
contracted  before  the  war  or  not ;  that  many  citizens 
who  had  debts  due  them,  secured  by  trust  deeds,  were 
willing  to  accept  payment  at  par  in  Confederate  notes. 
A  few  persons  in  this  city  at  that  time  refused  to  ac- 
cept Confederate  notes  in  payment  of  debts  contracted 
before  the  war,  but  that  the  number  of  such  persons 
was  so  small  as  to  form  only  an  exception  to  the  gene- 
ral number.  That  the  general  usage  of  business  was 
to  receive  Confederate  notes  in  payment  of  old  debts. 
United  States  notes  were  not  in  circulation.  Tbey 
were  worth  two  to  three  for  one  over  Confederate 
notes."  Lawson  Nunnally  testified  that  he  "resided 
in  Richmond  since  1840;  before  and  during  the  war 
was  president  of  the  Bank  of  the  Commonwealth  in 
this  city;  as  soon  as  the  Confederate  government  could 
prepare  a  sufficent  amount  of  treasury  notes  they  be- 
came almost  exclusively  the  circulation  of  the  state; 
as  early  as  22d  March  1862  the  Virginia  legislature 
passed  an  act  making  these  notes  receivable  for  all 
public  dues  to  this  state;  after  this  they  were  used  in 
all  current  transactions,  and  as  bankable  currency  in 
this  city,  none  other  being  in  use  except  Virginia 
treasury  notes,  and  they  only  to  a  limited  extent. 

His  recollection  is,  that  debts  contracted  before  the 
Vol.  xxvin — 59 
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1877.     war  were  generally  settled  in  Confederate  notes,"  4c 
Term.    The  commissioner,  after  stating  a  summary  of  the  tes- 

— ;^ timony   on   both  sides  of  the  question,  makes  this 

*  y]^^^  report  upon  it:  "I  think  therefore  that  I  am  justified 

^&lis'' '  in  reporting  that  on  the  30th  April  1863  Confederate 

notes  were  available  to  the  extent  of  their  face  value 

V.       in  payment  of  debts  contracted  before  the  war,  and 

^ais^^*^  payable  in  specie  or  in  current  money  of  the  United 
States,  and  well  secured  on  real  estate  among  mer- 
chants and.  banks  and  those  persons  whose  necessities 
prompted  them  to  receive  such  payments,  but  outside 
of  these  classes  of  persons,  although  it  might  have 
been  occasional,  it  was  not  common  usage  for  these 
notes  to  be  available  for  the  payment  of  such  debts." 
The  executors  excepted  to  the  conclusions  of  the  com- 
missioner in  his  report  as  unwarranted  by  the  evi- 
dence. 

Now,  if  we  are  to  judge  of  the  conduct  of  the  ex- 
ecutors on  the  testimony  of  Goddin  and  Nunnally, 
there  can  be  no  doubt  that  they  are  not  liable;  for  they 
did  not  more  than  conform  to  the  general  usage  in 
receiving  the  debts  in  question  in  Confederate  money. 
And  why  are  we  not  to  judge  of  that  conduct  by  that 
testimony?  Who  in  Richmond  would  have  been  more 
likely  or  reasonably  enquired  of  on  the  subject  than 
these  two  witnesses?  Who  had  better  opportunity  of 
knowing  the  facts  than  they?  Who  could  have  been 
more  safely  relied  on?  Suppose  the  executors  had 
enquired  of  those  gentlemen  on  the  subject,  and  con- 
curring in  their  view,  had  acted  accordingly,  and  in 
good  faith,  and  in  discharge  of  what  they  believed  to 
be  their  duty  as  executors,  could  they  have  been  made 
liable  for  the  unexpected  result  of  their  act,  even 
though  others  may  have  differed  with  them  as  to  the 
wisdom  of  the  act?    Certainly  not. 
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Bat  suppose  we  judge  of  their  conduct  on  all  the     '^77. 
testimony  set  forth  in  the  commissioner's  report,  and    Tcnn. 

on  his  own  conclusion  upon  it,  can  we  hold  them  lia-  — 

ble,  supposing  them  to  have  acted  in  good  faith,  as  we    *  ^ 
are  bound  to  presume  they  did,  in  the  absence  of  any  ^^^^^**^ 
evidence  to  the  contrary,  and  as  no  doubt  they  did — ^I 
again  say,  certainly  not.    For  in  that  view,  they  only 
did  what  all  merchants  and  banks  and  some  other  per-  ^^^^ 
sons  in  Richmond  would  have  done. 

In  all  these  cases  in  which  Confederate  money  was 
received  in  payment  of  ante  war  debts,  whether  by 
merchants,  banks,  or  those  executors,  I  take  it  for 
granted  that  the  receivers  confidently  believed  that 
Confederate  money,  or  the  Confederate  bonds  in 
which  it  might  be  invested,  would  ultimately  be  fully 
redeemed  and  satisfied.  They  had  confidence,  as  all 
true  Confederates  then  had,  in  the  ultimate  triumph 
of  our  cause,  and  payment  of  our  debt. 

To  be  sure,  if  a  person  to  whom  a  well  secured  debt 
ivas  due  had  no  occasion  for  the  use  of  the  money,  he 
would  not  be  apt  to  receive  it  voluntarily  in  a  depre- 
ciated currency  at  par,  but  would  prefer  to  let  it  stand 
until  he  could  obtain  payment  in  money  that  was  not 
depreciated.  K,  however,  he  had  occasion  for  money, 
and  there  was  no  other  in  circulation  but  depreciated 
money,  he  would  have  to  receive  that  or  none. 

I  have  thus  far  been  considering  this  case  without 
reference  to  the  peculiar  circumstances  in  it  tending 
to  increase  the  propriety,  if  not  necessity,  of  receiving 
payment  of  the  debts  in  question  in  Confederate  mo- 
ney.    These  circumstances  are  as  follows: 

1st.  The  executors  were  acting  in  execution  of  the 
will  of  a  testator,  who  died  on  the  12th  of  September, 
1862,  in  the  midst  of  the  war,  when  Confederate 
money  was  the  only  currency,  had  greatly  depreciated 
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'^77.     in  comparison  with  the  value  of  gold,  and  was  stilt 
Term,    depreciating,  who,  by  his  will,  gave  his  large  estate  to 

a  large  number  of  children  and  grandchildren,  most 

*  y^     ^  of  whom  appear  at  the  time  of  his  death  to  have  been 

^*^^^' ^'^'^  in  need  of  the  means  of  subsistence,  and  dependent 

therefor  on  their  interests  in  his  estate.    He  therefore 

V.  ^    plainly  intended,  and  expressly  or  by  plain  implication 

^^^^^  directed  by  his  will,  that  his  estate  should  be  distribu- 
ted and  disposed  of  in  pursuance  of  the  same  as  soon 
as  possible;  and  for  that  purpose,  that  the  whole  estate 
not  specifically  devised  and  bequeathed,  except  his 
slaves,  should  be  converted  into  money  by  sale  of  pro- 
perty, real  and  personal,  and  collection  of  debts,  so 
far  as  might  be  necessary.  His  real  estate,  not  specifi- 
cally devised,  consisting  mainly  of  his  valuable  Leigh 
street  property,  not  being  susceptible  of  division 
among  his  devisees,  he  expressly  directed  to  be  sold; 
and  therefore  that  property  was  sold  by  his  executors. 
Mills  and  Howison,  as  soon  as  could  properly  be  done, 
and  in  less  than  two  months  after  his  death.  His 
stocks  and  railroad  bonds,  not  specifically  disposed  of 
by  his  will,  were,  or  seemed  to  be,  susceptible  of  divi- 
sion in  kind  among  his  legatees,  and  therefore  none  of 
them  were  sold  by  his  executors.  The  debts  paid  to 
the  executors,  the  receipt  of  which  by  them  in  Con- 
federate money  is  complained  of  in  this  case,  could 
not  it  seems  be  divided  .in  kind  among  the  legatees; 
and  therefore  their  collection  by  the  executor  was  ne- 
cessary, and  was  required  by  the  will.  The  executors 
therefore  acted  in  obedience  to  the  will  of  their  testa- 
tor in  making  the  collections  complained  of.  It  was 
necessary  to  make  them  for  the  purposes  of  the  wil^ 
and  they  could  only  be  made  in  Confederate  money ,^ 
which  was  then  the  only  currency.  The  testator  well 
knew  that  fact,  and  that  the  currency  was  depreciated, 
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^nd  continmng  to  depreciate;  and  yet  he  directed  his    JJ^77- 
property  to  be  sold,  and  the  debts  due  him  to  be  col-    Tem. 

lected  immediately,  instead  of  being  postponed  until  a 

x^hange  might  take  place  in  the  value  of  the  currency,       y^ 
which  he  could  and  would  have  directed  in  his  will  if  Mills*  ex's 

&als. 

he  had  so  desired.  To  further  show,  if  possible^  that 
he  really  intended  what  he  expressly  said  in  his  will, 
he  proceeded  after  the  date  of  his  will,  and  before  his 
death,  to  execute  it  in  part  by  receiving  Confederate 
money  in  payment  of  well  secured  good  money  debts, 
and  in  effect  telling  his  executors,  or  one  of  them,  his 
son,  that  such  was  his  will.  The  executors  collected 
no  debt  of  which  payment  was  not  tendered  to  them 
by  the  debtor.  How  could  they  have  declined  to  re- 
ceive such  payment  under  the  circumstances?  K  there 
had  been  any  very  material  depreciation  of  the  cur- 
rency between  the  death  of  the  testator  and  the  time 
of  such  payment,  it  might  have  been  questionable  whe- 
ther it  was  not  the  duty  of  the  executors,  notwith- 
standing the  direction  of  the  will,  not  to  receive  such 
payment,  upon  the  presumption  that  the  testator  in 
making  his  will  did  not  anticipate  or  contemplate  so 
great  an  increase  of  depreciation.  But  the  executors 
might  well  have  considered  that  there  was  no  such  in- 
crease of  depreciation  when  such  payments  were 
made  as  to  warrant  them  in  refusing  to  receive  such 
payments;  and  if  they  erred  in  their  judgment  in  that 
respect  without  any  mala  Jides^  it  was  a  mere  error  of 
Judgment,  which  certainly  would  not  make  them  liable. 
Another  of  the  peculiar  circumstances  aforesaid  is, 
2nd.  The  legislation,  present  and  prospective,  of  the 
state  and  of  the  Confederate  States,  before,  at  and 
about  the  time  of  said  payment,  was  such  as  to  make 
it  probable  that  the  refusal  of  the  executors  to  receive 
«ach  payments  would  subject  the  estate  of  their  testa- 
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Mar^  tor  to  heavy  loss  by  increased  taxation,  and  his  lega- 
Term,  toes,  OF  some  of  them,  to  great  inconvenience  by  a 
material  reduction  of  their  income.     These  acts  of 


V.  ^  legislation  are  referred  to  in  the  record  and  in  the 
^&1iis''^  briefs  of  counsel,  and  need  not  be  noticed  in  detail 
here,  as  they  may  be  seen  by  reference  to  the  acts 
V.  themselves.  In  regard  to  the  Morris  bonds,  Dr.  Mills 
^^**^  in  his  deposition  says :  "  Sometime  during  the  year 
1862,  the  period  I  cannot  exactly  recall,  but  npt  long 
before  my  father's  death,  Mr.  Charles  T.  Morris  met 
me  and  informed  me  that  he  was  prepared  to  pay 
$9,000,  the  amount  of  the  first  bond  alluded  to.  I  at 
that  time  was  acting  as  the  agent  for  my  father  for  the 
collection  of  his  rents  and  interest,  and  Mr.  Morris 
supposing  that  I  was  authorized  to  receive  the  money, 
proposed  to  pay  it  to  me  in  Confederate  notes.  I  re- 
fused to  receive  it,  and  remonstrated  with  him  as  to 
paying  it  in  that  currency.  He  claimed  his  right  to 
pay  it,  and  I  then  told  him  I  had  no  right  to  receive 
it,  but  referred  him  to  my  father  who  had  the  bond 
and  could  alone  give  him  a  receipt  for  the  payment. 
That  evening  I  saw  my  father,  who  told  me  that  Mr. 
Morris  had  mentioned  to  him  the  conversation  that 
had  passed  between  Mr.  Morris  and  myself,  and  that 
he  (my  father)  had  allowed  him  to  discharge  the  bond 
in  Confederate  money;  and  he  expressed  surprise  at 
my  unwillingness  to  receive  Confederate  notes,  and 
said  that  he  would  not  only  receive  them,  but  that  it 
was  the  duty  of  every  good  citizen  to  do  the  same. 
With  regard  to  the  second  bond,  sometime  during  the 
year  1868,  March  12th,  Mr.  Morris  called  on  me,  and 
stated  his  wish  to  pay  it,  as  he  had  the  money  then 
ready.  I  expressed  my  astonishment  at  the  proposi- 
tion, and  positively  refused  to  receive  it.  He  then  de- 
clared his  right  to  do  so,  and  stated  that  if  I  declined 
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receiving  it,  it  would  be  reported  to  the  commis-    ^^77- 
sioners,  and  the  debt  taxed  as  if  of  gold  value.    I  still    Term. 

refused.     He  afterwards  saw  Mr.  Howison,  with  whom 

I  afterwards  conferred,  when,  in  view  of  all  the  cir-    *  y^ 
cumstances  under  the  laws  then  existing,  and  then  in  ^^i^lif^'* 
course  of  enactment,  we  considered  it  safest  for  the 
estate  to  receive  the  money."    Another  of  the  peculiar       y. 
circumstances  aforesaid  is,  ^Ss^^ 

8d.  Every  debt  paid  to  the  executors  after  the  1st 
day  of  January  1863,  as  aforesaid,  was  secured  by  a 
lien  on  real  estate  in  the  city  of  Richmond,  the  de- 
struction of  which  real  estate  would  have  endangered 
the  loss  of  such  debt  in  whole  or  in  part ;  and  all 
buildings  in  the  city  were,  during  almost  the  whole 
war,  in  danger  of  being  destroyed  by  fire,  in  the  event 
that  the  armies  of  the  enemy,  which  were  around  the 
city,  trying  to  force  an  entrance  therein,  should  suc- 
ceed in  capturing  it — an  event  which  was  often  appre- 
hended. It  was  feared  that  on  the  happening  of  such 
an  event  the  whole  city,  or  the  greater  part  of  it,  might 
be  reduced  to  ashes.  When  at  last  the  city  did  fall 
into  the  hands  of  the  enemy,  after  its  evacuation  by 
our  army,  many  buildings  were  burned  down  and 
much  valuable  property  was  destroyed  in  the  city. 
The  property  on  which  the  liens  aforesaid  existed  hap- 
pened to  escape  destruction  on  that  occasion,  but  it 
was  a  mere  accident.  Some  of  the  said  property  was 
peculiarly  exposed  to  such  destruction,  as,  for  example, 
the  Exchange  hotel,  which,  it  is  said,  was  near  being 
burned  down,  and  the  wonder  is  that  it  was  not.  The 
state  court-house,  I  believe  a  fire  proof  building,  stand- 
ing by  itself  on  the  capitol  square,  was  burned  down 
on  that  occasion,  and  with  it  were  destroyed  many 
valuable  records  and  much  valuable  property  which 
had  been  deposited  therein  as  a  place  of  the  greatest 
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M^^ch    ^^^^y  ^^  ^^^  ^'*y*    -^11  ^^^  bonds,  notes,  stocks  and 
Tenn.    Other  valuable  papers  belonging  to  the  estate  of  Nich- 

'*;  olas  Mills,  deceased,  which  were  by  his  executors  put 

%   *^  in  a  tin  box  and  deposited  in  a  bank  in  the  city,  were 

^&1iir^  burned  up  with  the  bank  on  that  occasion,  notwith- 
standing all  the  efforts  which  were  then  used  to  save 
V.       them.     Certainly  it  was  a  most  material  circumstance 

^^*"  to  be  weighed  in  determining  whether  it  would '  be 
proper  to  receive  payment  in  Confederate  money  of  a 
debt  due  in  good  money,  the  security  of  which  was 
dependent  only  or  chiefly  on  a  lien  on  a  building  in 
the  city  of  Richmond,  that  it  was  exposed  to  the  dan- 
ger aforesaid,  against  which  no  insurance  could  be 
obtained.  The  Confederate  money  so  received  might 
have  been  invested  in  a  Confederate  bond,  which 
would  no  doubt  have  been  good  in  the  event  of  the 
success  of  our  cause,  which  might  well  have  been 
gained,  though  the  buildings  subject  to  the  lien,  and 
even  the  whole  city,  had  been  destroyed  by  the  enemy. 
I  will  now  take  some  further  notice  of  the  different 
instances  in  which  the  executors.  Mills  and  Howison, 
are  charged  with  having,  since  the  first  of  January 
1863,  improperly*  received  in  Confederate  money  pay- 
ment of  debts  due  to  their  testator's  estate  in  good 
money;  and  in  so  doing  I  will  pursue  the  order  in 
which  those  instances  are  before  stated  in  this  opinion. 
They  are, 

1st.  Thomas  Bradford's  bond  for  one  thousand  dol- 
lars, payable  first  of  January  1863,  and  paid  to  the 
said  executors  on  the  3d  of  the  month. 

This  payment  was  made  very  recently  after  the  tes- 
tator's death.  Had  it  been  made  but  four  days  before 
it  was  made,  that  is,  in  1862,  it  would  not  have  been 
embraced  within  the  period  to  which  the  objection  has 
been  limited. 
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2nd.  A  bond  of  the  Exchange  hotel  company  for     J^7^ 
ten  thousand  dollars,  paid  on  the  same  day  oat  of  the    Xenn. 

proceeds  of  the  sale  of  the  Exchange  hotel,  made  on  — ; " 

the  24th  of  November  1862;  so  that  the  payment  may  ^'^\^^ 
be  considered  as  having  been  made  on  the  latter  day,  ^*^!jf^'* 
exactly  two  months  after  the  qualification  of  the  exe- 
cutors, and  is  therefore  not  within  the  limit  of  the       y. 
objection  aforesaid.     But  the  testator  was  himself  a  ^^s*^*^ 
very  large  stockholder  in  the  company  which  owed 
this  bond,  and  had  received  in  Confederate  money 
after  the  date  of  his  will,  and  before  his  death,  a  large 
payment  on  account  of  the  debt  due  him  by  the  com- 
pany. 

8d.  The  sum  of  $19,000,  par  value  of  one  hundred 
«nd  ninety  shares  of  the  stock  of  said  company,  owned 
by  the  testator,  which  said  sum  of  money  was  paid  to 
the  said  executors  out  of  the  proceeds  of  said  sale. 
The  propriety  of  the  act  of  the  executors,  in  receiving 
this  payment,  is  too  manifest  to  require  further  com- 
mentary. 

4th.  A  debt  of  $9,268.88,  paid  by  Charles  Y.  Mor- 
ris  to  the  said  executors  on  the  12th  of  March  1868, 
being  the  principal  and  interest  of  a  bond  due  by  him 
to  the  testator.  Enough  has  already  been  said  in  re- 
gard to  this  payment. 

6th.  A  debt  of  $1,360,  due  by  note  of  L.  W.  Glaze- 
brook,  paid  to  said  executors  on  the  12th  of  March 
186S,  and  a  debt  of  $1,380,  due  by  note  of  same  debtor, 
and  paid  to  said  executor  on  the  19th  of  April  1864. 
The  latter  is  the  only  debt  of  which  payment  was  re- 
ceived by  the  executors  in  Confederate  money  after 
April  1868.  Glazebrook,  it  seems,  owed  a  large  debt 
to  the  testator,  payable  in  annual  instalments.  Two 
of  them  became  payable  during  the  war,  and  were  paid 

about  the  time  of  their  maturity  to  the  executors. 
Vol.  xxvni — 60 
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^^77.  Another  probably  became  payable  just  before  the  end 
Term,     pf  the  War,  but  payment  of  that  was  not  received  by 

~  the  executors.    There  remained  due  by  Glazebrook  to 

V.  *    tfa^  testator  at  the  end  of  the  war  a  balance  of  $13,030. 

^&tk''''  6th.  A  debt  of  $26,666.67,  paid  to  the  said  execu- 
tors on  the  29th  of  April  1868,  by  Lancaster  and 
V.       others,  purchasers  of  the  Exchange  hotel  property,  to 

^^*^  extinguish  ground  rent  reserved  on  a  lease  from  tes- 
tator to  said  hotel  company.  I  think  I  have  already 
shown  that  any  one  or  more  of  the  executors  had  the 
same  power  to  receive  payment  of  this  debt  as  of  any 
other  debt  due  to  their  testator's  estate,  and  therefore 
there  was  at  least  as  much  propriety  in  receiving  such 
payment  in  Confederate  money  as  in  receiving  pay- 
ment in  such  currency  of  any  other  debt  which  was 
paid  to  them  about  the  same  time.  There  are  other 
circumstances,  however,  connected  with  this  debt, 
which  seem  to  increase  the  propriety  of  so  rebeiving^ 
payment  of  it.  The  testator  must  have  expected  that 
this  ground-rent  would  soon  be  redeemed  by  the  pay- 
ment of  the  gross  sum  aforesaid,  and  must  have  in- 
tended that  such  payment  might  be  made  in  Confed- 
erate money,  for  it  could  be  made  during  the  war  in 
no  other  currency.  If  he  had  supposed  that  the  rent 
charge  of  $1,600  per  annum^  payable  quarterly,  would 
remain  a  perpetual  rent  charge,  he  would  certainly 
have  named  it  in  his  will,  and  expressly  directed 
therein  in  what  manner  and  for  whose  benefit  such  an 
important  subject  should  be  disposed  of.  But  believ- 
ing that  the  lessees  or  their  assigns  would  soon  avail 
themselves  of  the  privilege  of  redeeming  it,  by  pay- 
ing the  stipulated  sum  in  gross  to  his  executors,  he 
saw  no  reason  for  naming  it  in  his  will  any  more 
than  the  other  debts  which  were  due  to  him.  His  es- 
tate was  deeply  interested  in  the  Exchange  hotel  pro- 
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perty.    Besides  the  perpetual  rent  charge  redeemable  '^77- 

as  aforesaid,  the  company  owed  him  at  his  death  a  Term, 
debt  of  $10,000;  and  he  owned  190  shares  of  stock, 


being,  it  seems,  the  largest  stockholder  in  the  com-^^f*^ 
pany.  There  was  great  difficulty  in  renting  out  the  ^'i^'jf'''^ 
property,  and  great  danger  of  its  destruction  in  the 
event  of  the  city's  being  captured  by  the  public  en-  y.  ^ 
emy.  It  was  therefore  unanimously  resolved  by  the  ^^^^'' 
company  to  sell  the  property  at  public  auction,  pro- 
vided it  could  be  sold  without  too  great  a  sacrifice. 
Accordingly  it  was  sold  at  public  auction  in  Novem- 
ber 1862.  It  was  all  important  to  Mr.  Mills's  estate 
that  the  sale  should  be  made  to  the  best  possible  ad- 
vantage; and  it  was  proclaimed  at  the  sale  by  the 
auctioneer  who  made  it,  and  in  the  presence  of  the 
executors.  Mills  and  Howison,  who  were  there,  that 
the  purchaser  would  have  a  right,  under  the  lease,  to 
redeem  the  rent  charge  by  payment  of  the  gross  6um 
aforesaid,  whenever  he  chose  to  do  so.  Accordingly 
Lancaster  and  others  became  the  purchasers  at  the 
said  sale,  at  a  price  which  was  much  higher  than  was 
expected  to  be  obtained  for  the  property.  And  the 
consequence  was  that  the  executors  received  out  of 
the  proceeds  of  sale,  not  only  the  amount  of  the  debt 
of  $10,000  due  to  their  testator's  estate  by  the  com- 
pany, but  also  $19,000,  being  the  par  amount  of  his  one 
hnndred  and  ninety  shares  of  stock  in  said  company, 
though  stock  therein  had  been  sold  as  low  as  twenty- 
five  dollars  per  share  before  the  war.  In  April  follow- 
ing the  sale,  the  purchasers  redeemed  the  rent  charge,, 
by  tendering  and  paying  to  the  executors  the  gross 
sum  aforesaid  in  Confederate  money.  It  was  payable 
under  the  lease,  bearing  date  the  81st  of  July  1839, 
"in  current  money  of  the  United  States,"  which,  at  the 
time  of  payment,  was  an  unlawful  currency  in  the 
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1877-     Confederate  States,  and  was  a  depreciated  currency  in 
Term,    the  United  States.    It  appears,  I  think,  from  what  I 


have  already  said,  that  if  the  debt  had  been  payable 

y        in  constitutional  currency,  the  executors  would  have 

^^&^'u^'^  been  warranted  under  the  circumstances  in  receiving 

payment  of  it  in  Confederate  money.    A  foriioriy  were 

V.       they  so  warranted,  payable  as  it  was    "in   current 

^^^^^^  money  of  the  United  States.'* 

The  executors  did  not  conceal  their  action  in  this 
matter  nor  any  other  connected  with  their  administra- 
tion of  the  testator's  estate,  but  acted  openly,  and  no 
doubt  with  the  knowledge  of  all  the  legatees  who  were 
old  enough  to  have  such  knowledge.  At  least,  those 
legatees  might  easily  have  become  informed  on  the 
subject  if  they  so  desired.  They  very  promptly  re- 
turned an  inventory  of  the  estate  and  had  it  recorded; 
and  they  yearly  settled  their  accounts  during  the  war 
befdre  a  commissioner  in  chancery,  which  accounts 
were  duly  returned  and  filed  for  exceptions,  and,  being 
unexcepted  to,  were  duly  recorded.  In  these  accounts 
«,11  payments  made  by  them  were  duly  entered. 

In  regard  to  the  investments  made  by  the  executors 
of  Confederate  money  in  eight  per  cent  Confederate 
bonds,  if  the  money  was  properly  received  by  them,  it 
was  certainly  properly  invested.  We  all  yet  well  re- 
member that  during  the  earlier  period  of  the  war,  and 
as  late  perhaps  as  the  end  of  the  year  1863,  it  was  gene- 
rally, if  not  universally,  considered  in  the  Confederate 
States  that  the  best  possible  investment  of  Confederate 
money  was  in  Confederate  eight  per  cent,  bonds,  unless 
the  money  was  employed  in  the  purchase  of  cotton 
and  tobacco  or  used  otherwise  for  purposes  of  specu- 
lation, which  could  not  properly  be  done  with  trust 
funds.  By  so  investing  the  money  in  this  case  as  soon 
as  it  could  be  done  after  it  was  received  (except  bo 
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much  as  oould  be  paid  in  discharge  of  legacies,  which    ^^7^ 
was  accordiDgly  paid),  the  largest  possible  revenue,     Tenn. 

payable  semi-aDnnally  and  punctually,  was  obtained 

for  the  legatees.    They  received  Confederate  money    *  y 
from  the  executors  without  objection;  for  they  knew  ^^^^'j*'^ 
the  executors  could  get  no  other  for  them.    And  they 
made  no  complaint  of  any  act  of  the  executors,  in  re-       v.  * 
ceiving  such  money  or  otherwise,  until  after  the  end  ^^2f ^ 
of  the  war,  when  the  suits  were  brought  which  are 
the  ori^n  of  this  controversy. 

I  am  therefore  of  opinion  that  the  executors,  in  per- 
forming the  acts  complained  of  in  this  case,  acted  in 
good  faith  and  in  discharge  of  what  they  believed  to 
be  their  duty  as  executors. 

I  have  cited  but  one  authority  in  the  foregoing  opin- 
ion, and  that  was  upon  a  particular  question  arising  in 
the  case.  I  will  cite  but  one  other,  which,  I  think,  is 
conclusive  in  favor  of  the  executors — I  mean  the  case 
of  Myers'  ex'or  v.  Zeidley  21  Gratt.  738.  This  court  was 
unanimous  in  the  decision  of  that  case,  and  the  prin- 
ciples on  which  the  decision  was  founded  directly  ap- 
ply to  this  case.  The  features  of  the  two  cases  are 
very  much  alike,  and  most  of  what  was  said  by  Judge 
Christiariy  in  his  able  opinion  in  that  case,  is  as  appro- 
priate to  this  case  as  it  was  to  that,  if  not  more  so.  I 
am  strongly  tempted  to  repeat  here  a  good  deal  of 
what  was  said  there;. but  my  opinion  is  already  so 
long,  that  I  must  content  myself  with  merely  referring 
to  the  report,  and  especially  to  pages  750,  752,  754, 
755,  756,  758,  761.  A  good  deal  has  been  said  about 
tbe  unlimited  powers  of  the  agents  in  that  case.  But 
certainly  the  executors  had  the  amplest  powers  to  do 
what  they  did  in  this  case,  and  there  can  therefore  be 
no  difference  between  the  two  cases  in  that  respect. 
When  powers  are  ample  to  do  a  Certain  act,  there  can 
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March    ^^  ^^  increase  of  such  powers  to  do  that  act.    The 

Term,    only  difference  between  the  two  cases  in  that  respect 

"■;  seems  to  bef  that  in  this  the  executors  were  in  effect 

%^  ^  expressly   directed    to  do    the    acts    complained  of, 

^&lis*^  whereas  in  that  the  agents  had  a  discretion  to  do  or 

not  to  do  them.     The  agents  and  executors  both  were 

V.       invested  with  trusts  which  they  had  no  right  to  break; 

L^^ter  ^jj^  ^{j^y  ^gj.^  Ij^^Jj  liable,  and  equally  so,  for  any 

losses  arising  to  others  from  such  breaches  of  trust 

Being  of  opinion  that  the  executors  were  not  guilty 
of  any  breach  of  trust  in  this  case,  it  follows,  as  a  mat- 
ter of  course,  that  none  of  those  who  dealt  with  them, 
whether  as  purchasers  or  debtors,  can  be  liable  for 
participating  in  any  such  breach  of  trust. 

At  the  suggestion  of  my  brother  BnrkSj  made  since 
the  foregoing  was  written,  I  will  cite  one  other  autho- 
rity, which  I  also  think  is  conclusive  in  favor  of  the 
executors — I  mean  the  case  of  Staples  ^  als.  v.  Staples 
^als.y  24  Gratt.  225,  decided  in  1874,  after  the  case  of 
Myers'  ex'or  v.  ZetelUj  which  was  decided  in  1872. 
The  court  was  unanimous  in  that  case  also,  at  least  so 
far  as  it  is  applicable  to  this — Judge  Staples^  who  was 
related  to  some  of  the  parties,  not  sitting  in  the  case. 
The  features  of  that  case  and  this  are  very  much 
alike,  and  the  principles  on  which  the  decision  in  that 
case  was  founded  directly  apply  to  this.  Much  of 
what  was  said  by  the  court  in  that  case,  is  at  least  as 
applicable  to  this  case  as  to  that,  and  would  be  re- 
peated here  but  for  the  reason  before  stated.  I  there- 
fore content  myself  with  referring  to  the  report  of  the 
case,  and  especially  to  pages  232,  286,  248  and  249. 

It  may  be  proper  also  to  notice  briefly  some  recent 
decisions  of  this  court,  which  were  referred  to  in  the 
argument  of  this  case,  as  modifying,  to  some  extent, 
the  doctrine  of  the  two  cases  just  referred  to,  and 
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tending  to  show  that  it  is  inapplicable  to  this  case,    ^j^k 
They  are  CampbeWs  ex'ors  v.  GampbeU's  ez'ory  22  Gratt.     Term. 

649;   MosSy  ^.  v.  Moorman's  admW  ^c.j  24  Id.   97;  ~ 

Williams'  admWs  v.  Skinker  ^  wife^  25  Id.  507;  and  ^  y/ 
Hannah's  adm'r  v.  Boyd,  dc,  Id.  692,  decided  in  1872,  ^^^^'^^^*' 
1873, 1874  and  1875,  all  of  them  having  been  decided 
after  the  case  of  Myers'  ex'or  v.  Zetelle,  and  two  of  ^ 
them  after  the  case  of  Staples  ^  als,  v.  Staples  ^  als.;  ^^^^^^^'' 
but  all  six  of  these  cases  having  been  decided  by  this 
court  within  a  period  of  less  than  three  years.  In 
neither  of  them  is  any  question  raised  as  to  the  autho- 
rity of  any  of  the  rest;  and  it  cannot  be  supposed  that 
the  court  intended  in  any  one  of  them  to  change  or 
modify  the  doctrine  of  any  of  those  which  preceded 
it,  and  still  less  the  doctrine  of  either  of  the  two  cases 
of  Myers'  ex'or  v.  Zelelle,  and  Staples  ^  als.  v.  Staples  ^ 
als.,  which  had  so  recently  been  fully  and  ably  argued 
by  counsel,  and  maturely  considered  by  the  court,  and 
concurred  in  by  all  the  judges  present  at  the  decision 
of  those  two  cases  respectively.  These  cases  are,  I 
think,  all  consistent  with  each  other,  although  there 
may  be  in  some  of  them  expressions  which,  taken 
from  the  context,  may  appear  to  be  inconsistent  with 
other  expressions  to  be  found  in  other  cases. 

In  GampbeU's  ez'ors  v.  Campbell's  ex'or,  the  executors 
of  J.  B.  Campbell  called  in  a  debt  due  in  good  money 
to  their  testator's  estate  and  perfectly  secure,  for  the 
purpose  of  investing  the  amount  in  Confederate  bonds, 
Confederate  money  being  then  at  a  great  depreciation. 
And  their  motive  for  making  the  change  of  invest- 
ment was  the  gain  which  they  and  their  brothers,  who 
owed  the  debt,  would  thereby  realize.  This  court  held 
that  ^4t  was  a  devastavit  to  call  in  that  debt  or  any  part 
of  it  for  the  purpose  of  making  an  investment  in  Con- 
federate bonds.    The  investment  act  contained  an  ex- 
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M^rch    P^^®^  proviso  that  nothing  therein  contained  should 
Term,    authorize  a  fiduciary  to  change  the  character  of  an 

""; existing  investment." 

\.  *  ^  In  Mos8  ^  loife  v.  Moorynan^s  adrtCr  ^.,  it  was  held 
^&^\^^*^  that  "a  personal  representative  is  not  warranted  in  re- 
ceiving a  specie  debt  due  to  the  decedent's  estate  in  a 
V.  greatly  depreciated  currency — depreciated  to  the  ex- 
^^^^^  tent  to  which  it  was  depreciated  when  the  money  was 
received  by  the  representative  in  this  case — unless 
there  be  something  in  the  condition  of  the  debt,  or  in 
the  state  of  the  demands  of  creditors  or  legatees  of 
the  estate,  or  otherwise,  which  makes  it  to  the  interest 
of  the  estate  that  the  debt  should  be  so  received."^ 
"In  this  case,"  said  the  judge  who  delivered  the 
opinion  in  the  case,  in  which  two  of  his  brethren  con- 
curred, and  in  the  results  of  which  all  the  judges  con- 
curred, "it  is  not  pretended  that  the  debtor  was  not 
perfectly  solvent  and  likely  to  continue  so  at  the  time 
his  debt  was  received  by  the  administrator  of  the  cred- 
itor; nor  that  the  collection  of  the  debt  was  required 
for  the  purpose  of  being  paid  to  creditors  or  legatees 
of  the  deceased.  The  money  was  not  in  fact  paid  ta 
creditors  or  legatees  after  it  was  received  by  the  ad- 
ministrator, but  was  either  used  by  him  for  his  own 
purposes  or  remained  in  his  hands  until  after  the  war; 
on  which  subject  there  seems  to  be  no  evidence  in  the 
record.  Where,  then,  was  the  necessity  or  propriety 
of  receiving  it  in  a  depreciated  currency — depreciated, 
*  it  is  said,  to  the  extent  of  eight  and  a  half  to  one  as 
compared  with  gold?  How  was  the  estate  benefited 
thereby?"  Surely  it  cannot  be  necessary  to  say  any- 
thing more  than  what  is  said  in  the  context  before 
stated,  to  show  that  it  is  not  at  all  inconsistent  with 
either  of  the  two  cases  referred  to  and  relied  on  as 
governing  the  case  under  consideration.    A  prudent 
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t 

man,  in  the  management  of  his  own  affairs,  would  not,    JL^JJ; 
with  a  view  to  his  own  worldly  interest,  have  received    Term. 

payment  of  a  debt  due  to  himself  in  good  money,  and 

well  secured  in  a  currency  depreciated  to  the  extent  of    *  y^ 
eight-and-a-half  to  one  as  compared  with  gold,  unless  ^*i^*j^*** 
he  had  some  very  good  reason  for  doing  so,  such  as  the 
payment  of  a  specie  debt,  the  supply  of  his  necessary       y. 
wants,  the  purpose  of  speculation,  &c.     A   personal  ^2^^^'' 
representative,  therefore,  ought  not  to  receive  pay- 
ment of  a  well  secured  debt,  due  to  a  decedent's  estate 
in  such  a  depreciated  currency,  in  the  absence  of  some 
good  reason  making  it  his  duty  to  do  so.     In  the  ab- 
sence of  such  a  reason,  the  debt,  being  perfectly  secure, 
ought  to  be  permitted  by  the  personal  representative 
to  remain  as  it  is,  and  not  be  collected  in  a  depreciated 
currency  merely  for  the  purpose  of  changing  the  in- 
vestment, however  secure  the  new  investment  may  be 
considered  ultimately  to  be.    If  he  should  make  such 
a  collection  and  reinvestment,  and  the  new  investment 
should  turn  out  to  be  worthless,  it  would  be  reasonable 
to  hold  him  liable  as  for  a  devastavit.     In  the  case  of 
Moss  ^.  V.  MoormarCs  admW  ^.,  there  was  not  even  a 
reinvestment  in  a  Confederate  bond  or  otherwise. 

In  Williams^  adrnWs  v.  Skinker  ^  wife,  Williams,  the 
executor  of  Hite,  received  payment  in  depreciated 
Confederate  money  of  a  well-secured  specie  debt,  well 
knowing  at  the  time  that  he  had  no  authority  to  re- 
ceive such  payment,  except  with  the  consent  of  the 
legatees,  to  whom  it  belonged,  one  of  whom  did  not 
consent,  and  against  whose  claim  the  executor  received 
from  another  party  such  indemnity  in  Confederate 
money  as  was  deemed  to  be  sufficient.  The  executor 
was  held  to  be  liable  to  the  non-consenting  legatee 
after  the  war  for  her  portion  of  the  debt  in  good  mo- 
ney. Surely  it  cannot  be  necessary  to  say  anything 
Vol.  xxvin — 61 


Digiti 


ized  by  Google 


482  COURT    OP  APPEALS    OP  VIRGINIA. 

March    ^^^^  ^^  show  the  consistency  of  that  case  with  the 
Term,    other  cases  before  referred  to.    But  I  will  quote  here 

— a  remark  contained  in  the  opinion  of  Judge  Christian 

*  y^  ^  ^  in  that  case,  in  which  a  majority  of  the  judges  concur- 

^&^ai*^''  ^  red,  which  remark  is  certainly  very  just,  and  is  stated 

by  the  reporter  in  his  syllabus  of  the  case  as  one  of  the 

V.       points  therein  decided;  that  *'it  is  difficult  to  lay  down 

^S^*^  any  general  rules  applicable  to  all  cases  which  arise 

out  of  dealings  by  executors  during  the  war.    Each 

case  must  depend  upon  its  facts  and  the  circumstances 

at  the  time  surrounding  the  executor." 

In  Hannah^ s  admW  v.  Boyd  ^  mfe  ^.,  the  same  re- 
marks apply  as  were  made  in  reference  to  Moss  ^. 
V.  Moorman^ s  admW  ^c. 

And  if  there  be  any  other  decision  of  this  court 
which  may  seem  at  first  glance  to  be  inconsistent  with 
the  cases  of  Myers*  ex*or  v.  Zeielle^  and  Staples  ^.  v. 
Staples  ^c.y  the  apparent  inconsistency  will  doubtless 
disappear  on  looking  to  the  context. 

I  base  my  opinion  in  this  case  ^^  upon  its  facts  and 
the  circumstances  at  the  time  surrounding  the  execu- 
tors," according  to  the  rule  laid  down  in  WiUiams' 
admWs  v.  Skinker  ^  wife.  Those  facts  and  circum- 
stances have  already  been  fully  detailed.  The  execu- 
tors acted  under  a  will,  made  in  the  midst  of  the  war, 
when  Confederate  money  was  almost  the  only  cur- 
rency. It  conferred  on  them  the  greatest  powers,  and 
clothed  them  with  very  many  important  trusts.  It 
empowered  and  directed  them  expressly,  or  by  plain 
implication,  to  sell  all  his  estate,  real  and  personal, 
except  slaves,  and  specific  devises  and  bequests,  and  to 
collect  all  his  debts,  so  as  to  have  all  his  estate,  except 
as  aforesaid,  in  their  hands,  in  the  form  of  money  or 
**"  funds,"  to  be  applied  as  soon  as  possible  to  the  pay- 
ment of  his  debts,  and  the  many  legacies  given  by  the 
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will  to  his  large  family  of  children  and  grandchildren,  JJ^77. 

most  or  many  of  whom  seem  to  have  been  dependent  Term. 
on  their  interest  in  his  estate  for  their  means  of  sub- 


sistence. He  lived  nearly  a  year  after  the  date  of  his  ^*^^^*^ 
will,  and  made  no  alteration  in  it.  On  the  contrary,  he  Mills'  ex's 
<5ontinued  until  his  death  to  receive  payment  of  specie 
debts  due  him,  and  well  secured  by  liens  on  real  estate,  ^  * 
in  Confederate  money,  though  greatly  depreciated  as  ^^f ^^ 
<5ompared  with  gold,  and  to  invest  the  money  so  re- 
ceived in  Confederate  bonds,  plainly  signifying  to  his 
executors  that  he  wished  them  to  pursue  the  same 
course  in  the  administration  of  his  estate  after  his 
death.  lie  thus  received  in  1862  the  whole  amount  of 
the  debt  due  him  from  Lewis  Hyman,  $7,500;  one-half 
of  the  debt  due  him  from  Charles  T.  Morris,  $9,000; 
$1,000  of  the  debt  due  him  from  Thomas  Bradford,  all 
mentioned  in  the  fourth  clause  of  his  will,  which  pro- 
vides for  the  payment  of  the  legacy  thereby  given  to 
his  daughter,  Mrs.  Robinson.  Thus  showing  that  he 
intended  that  his  executors  should  collect  the  debts 
mentioned  in  that  clause,  or  such  of  them  as  might 
remain  uncollected  by  him  at  his  death.  Under  these 
circumstances  the  testator  died,  and  his  executors  quali- 
fied as  such,  and  proceeded  diligently  to  execute  his 
will  according  to  its  plain  directions,  making  sales  of 
his  property  and  collections  of  hi^  debts  in  the  only 
currency  in  which  they  could  possibly  be  made,  and 
making  them  under  the  peculiar  circumstances  which 
have  already  been  fully  recounted.  But  I  have  said 
enough  in  the  case,  and  therefore  will  say  no  more 
than  to  conclude  that,  upon  the  whole,  I  am  for  affirm- 
ing the  decree  appealed  from;  and  I  entirely  concur 
in  the  able  opinion  of  the  learned  chancellor  who  pro- 
nounced that  decree. 
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'^77-        Christian,  J.    The  magnitude  of  the  interests  in- 
Tenn.    volved,  and  the  interesting  and  difficult  legal  questions 


~; growing  out  of  it,  render  this  one  of  the  most  import- 

*  v^  ^  ant  cases  that  has  yet  heen  submitted  to  the  decision 

Mills'  ex's  Qf  this  court. 
&  als. 

The  oral  argument  occupied  two  weeks,  while  the 
V.  printed  notes  of  counsel  cover  nearly  five  hundred 
^ais'^*^  pages.  The  record  is  proportionately  voluminous. 
The  case  has  been  argued  by  a  number  of  able  and 
distinguished  counsel,  who  have  exhibited  their  accus- 
tomed zeal,  ability  and  learning  in  maintaining  the 
interests  of  their  respective  clients. 

These  considerations  have  united  to  induce  the  court 
to  give  to  this  important  case  the  most  deliberate  and 
careful  investigation,  and  constitute  my  apology  for 
the  unusual  length  of  this  opinion. 

This  case  is  for  the  second  time  before  this  court. 
It  is  the  sequel  of  the  cases  of  Corbin  ^  als.  v.  MiUs* 
ex'ors  ^  als.j  Robinson  v.  Mills'  ex'ors  ^  als.y  and  Lan- 
caster ^  als.  V.  Corbin  ^  als.,  reported  in  19  Gratt  438. 

In  the  third  named  cause  this  court  made  the  follow- 
ing  decree:  *'The  court  is  further  of  opinion,  that^ 
while  the  court  will  take  judicial  notice  of  the  fact 
that  on  the  13th  day  of  April  1863,  the  date  of  the 
transaction  which  is  the  subject  of  controversy  in  this 
cause,  the  treasury  notes  of  the  United  States,  and 
also  the  treasury  notes  of  the  Confederate  States,  were 
greatly  depreciated  in  value  as  compared  with  specie, 
it  is  not  competent  for  the  court  to  take  judicial  notice 
of  the  rate  of  depreciation  of  either  currency  at  any 
particular  time,  nor  of  the  extent  to  which  at  any  par- 
ticular time  the  treasury  notes  of  the  Confederate 
States  were  available,  according  to  the  common  usages 
of  business,  for  the  payment  of  debts  contracted  before 
the  war  and  payable  in  specie  or  in  current  money  of 
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the  IJDited  States,  or  for  the  purchase  of  property,  or  JL^^^/ 

otherwise.     The  court  is  further  of  opinion,  that  inas-  Tenn. 
much  as  the  record  in  this  cause  contains  no  evidence 


upon  these  points  or  either  of  them,  it  does  not  con-    ^  ^ 
tain  sufficient  materials  to  enable  the  court  to  make  a  Mills*  ex's 

&.  als. 


Same 

V. 


proper  decision  upon  the  questions  in  controversy. 
The  court  is  therefore  of  opinion,  that  the  said  circuit 
court,  instead  of  proceeding  to  make  a  decree  upon  the  ^2^*^ 
merits  of  the  controversy  in  the  existing  state  of  the 
record,  should  have  directed  an  enquiry  by  a  commis- 
sioner to  ascertain  what  was,  on  the  13th  day  of  April 
1863,  the  value,  as  compared  with  specie,  of  the  treas- 
ury notes  of  the  United  States  and  also  of  the  treasury 
notes  of  the  Confederate  States,  and  to  what  extent,  at 
that  time,  the  treasury  notes  of  the  Confederate  States 
were,  according  to  the  common  usages  of  business  in 
Richmond,  available  for  the  payment  of  debts  con- 
tracted before  the  war  and  payable  in  specie  or  cur- 
rent money  of  the  United  States  and  well  secured  on 
real  estate,  or  for  the  purchase  of  property,  or  other- 
wise, with  leave  to  any  of  the  parties  to  file  additional 
evidence  as  they  may  be  advised  upon  any  matter  in- 
volved in  the  cause."  And  the  cause  was  remanded 
to  the  circuit  court  for  further  proceedings  to  be  had 
therein  in  accordance  with  this  decree. 

After  the  causes  were  remanded  to  the  circuit  court, 
the  plaintift'  in  the  suit  of  Corbin  v.  Mills'  ex'ors  ^  ais. 
filed  an  amended  and  supplemental  bill,  alleging  his 
objections  to  the  settled  accounts  of  the  executors. 

The  bill  charges  the  executors  with  an  improper 
and  illegal  administration  of  the  estate  of  their  testa- 
tor and  a  violation  of  their  duties  as  executors  and 
trustees  under  the  will.  The  particular  specifications 
may  be  best  stated  as  follows: 

1.  That  the  two  executors  had  no  authority  to  sell 
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JJ^77-  the  Leigh  street  property  for  Confederate  States  treas- 
Term,  ury  Dotes,  without  the  consent  of  the  beneficiaries 
under  the  will  and  the  concurrence  of  the  third  execu- 


y^  *^  tor;  and  that  the  deed  of  the  two  executors  transferred 
^&lk^*^  no  title  to  the  grantees;  and  that  the  same  were  and 
are  ille&^al  and  void. 

Same 

V.  2.  That  the  will  of  Nicholas  Mills  did  not  confer 

^ds^^  upon  his  executors  authority  to  invest  the  residuary 
estate  given  by  the  fourteenth  clause  to  the  grandchil- 
dren of  the  testator,  nor  to  make  any  investment 
whatever,  except  under  the  fourth,  tenth,  eleventh 
twelfth  and  thirteenth  clauses  of  the  will;  and  that 
the  legacies  bequeathed  by  the  thirteenth  clause  should 
have  been  paid  to  each  of  the  grandchildren  named 
therein  as  were  of  age. 

3.  That  the  executors  had  no  authority  to  collect  in 
Confederate  States  treasury  notes,  especially  at  their 
nominal  value,  well  secured  debts  due  in  specie  or  its 
equivalent — and  in  this  connection  the  debt  of  Brad- 
ford, Morriss,  the  Midlothian  coal  mining  company, 
the  Exchange  hotel  company,  Glazebrook,  and  the 
stock  of  the  Exchange  hotel  company,  are  enume- 
rated; and  the  bill  charges  that  these  payments,  made 
in  this  currency  so  greatly  depreciated,  did  not  dis- 
charge the  debtors. 

4.  That  the  authority  given  to  the  executors  by  the 
eighteenth  clause  of  the  will  to  change  investments, 
did  not  apply  to  the  residuary  legatees,  and  is  not 
binding  upon  them,  but  was  only  applicable  to  in- 
vestments made  under  the  fourth,  tenth,  eleventh, 
twelfth  and  thirteenth  clauses  of  the  will. 

5.  That  the  executors  had  no  authority  to  invest  in 
Confederate  States  bonds,  because  they  were  hazard- 
ous and  unsafe,  and  the  will  required  the  investments 
it  did  authorize  to  be  safe  investments. 


Digiti 


ized  by  Google 


COURT    OP  APPEALS    OP  VIRGINIA.  487 

6.  Reference  is  made  in  said  supplemental  bill  to  ^^7- 
the  pending  suit  of  Corbin  v.  Lancaster^  as  exhibiting  Term, 
the  grounds  of  objection  to  the  sale  of  the  Exchange 

,     .    ,  ^  ^  Mills  &als 

hotel  ground  rent.  v. 

This  bill  was  answered  by  the  executors  Howison  ^l^^^'^** 
and  Mills,  who  controvert  and  put  in  issue  all  the  ma- 
terial allegations  of  the  bill.  v. 

Much  evidence  was  taken  upon  the  points  of  en-  ^^^^ 
quiry  directed  by  this  court  by  its  decree  of  the  13th 
day  of  March  1869;  voluminous  reports  and  accounts 
were  returned  by  the  commissioner  of  the  court;  and 
on  the  4th  day  of  March  1872  the  chancery  court  of 
the  city  of  Richmond  pronounced  its  decree,  by  which 
it  declared,  and  so  adjudged,  ordered  apd  decreed: 
First,  *'that  the  sale  of  the  real  estate  in  the  bill  men- 
tioned, made  by  the  two  executors,  Robert  R.  Howi- 
son and  Charles  S.  Mills,  was  valid,  and  that  their 
deeds  conveyed  a  good  title  to  the  purchasers  thereof; 
and  that  the  third  executor  after  his  qualification  in 
effect  ratified  the  same;  nor  was  the  consent  of  the 
beneficiaries  under  the  will  necessary  to  authorize  said 
executors  to  sell  said  real  estate." 

Second.  That  the  executors  were  authorized  under 
the  will  to  invest  the  residuary  estate  given  by  the 
fourteenth  clause  thereof,  and  that  the  investments  so 
made  by  them  were  legal  and  valid. 

Third.  That  the  said  executors  were  authorized  by 
the  will  to  collect  the  debts  due  from  Messrs.  Morriss, 
Bradford,  Glazebrook,  and  the  Midlothian  mining 
company,  and  from  all  others  who  were  debtors  to 
their  testator,  and  that  their  collection  of  said  debts 
in  Confederate  money  was  valid,  and  fully  discharged 
the  debtors. 

Fourth.  That  the  sale  of  the  Exchange  hotel  stock 
was  made  in  consequence  of  the  dissolution  of  the 
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1877.     company  by   the  action  of  a  majority  of  the  stock- 
Term,     holders,  and  that  the  executors  were  right  in  receiving 
""^  the  share  of  the  proceeds  of  such  feale  belonging  to 

*  v^  *  ^  the  estate  of  their  testator  in  Confederate  money. 
^&  ak''^      i^i/VA.  That  the  rent  charge  on  the  Exchange  hotel 
property  was,  in  substance,  a  mortgage,  by  which  the 
V.       sum  of  $26,666.60,  with  six  per  cent  interest,  was  se- 
^ds^^^  cured,  and  being  so,  stands  upon  the  same  footing  as 
the  other  debts  due  to  the  testator,  and  the  executors 
were  authorized  to  collect  it,  and  the  collection  of  the 
same  in  Confederate  money  was  valid,  and  discharged 
the  debtor;  and  that  the  deed  of  the  executors,  releas- 
ing the  lien  on  said  property,  was  a  valid  and  legal 
discharge  of  the  same,  and  that  they  are  not  liable  for 
any  loss  that  has  subsequently  occurred  in  consequence 
of  such  collection  and  release. 

Sixik.  That  investments  made  by  said  executors,  in 
Confederate  States  bonds,  were  legal  and  valid,  and 
that  said  executors  are  not  liable  tor  any  loss  sustained 
by  reason  of  such  investments. 

From  this  decree  an  appeal  was  allowed  by  one  of 
the  judges  of  this  court. 

The  first  question  we  have  to  determine  is  as  to  the 
validity  of  the  sale  made  by  the  executors,  of  what  is 
known  in  the  record  as  the  Leigh  street  property. 
This  sale  is  objected  to,  and  its  validity  assailed  upon 
two  grounds— ;^r5/,  that  three  executors  having  been 
appointed  by  the  testator  to  execute  the  trusts  of  his 
will,  the  sale  and  deed  made  and  executed  by  iwoj  in 
the  absence  of  the  third,  was  a  void  act,  and  confer- 
red no  title  on  the  purchaser.  Second^  that  if  the  two 
acting  executors  had  the  authority  to  sell  and  convey 
this  valuable  real  estate  in  the  absence  of  the  third 
(who  had  not  then  qualified,  and  who  did  not  unite  in 
the  deed),  still  they  had  no  authority  to  sell  the  same 
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for  Confederate  currency^  and  conseqaently  both  the  act-  ^^77- 

ing  execatore  and  the  purchasers  are  liable  to  the  Tenn, 
legatees  for  the  full  value  of  the  said  real  estate  in  a 


^r.^^A  r.^^^^^^^  Mills  &al8 

sound  currency.  ^ 

These  propositions  will  now  be  considered  in  the  Mills'  ex's 
order  in  which  they  are  stated  above. 

Nicholas  Mills,  the  testator,  died  on  the  18th  Sep-  ^^ 
tember  1862.  He  left  a  will,  which  had  been  duly  ^^^^'^ 
executed  on  the  17th  day  of  October  1861.  He  ap- 
pointed as  his  executors  his  son,  Charles  S.  Mills,  his 
grandson,  Thomas  Verney  Robinson,  and  Robert  R. 
Howison,  an  attorney  of  the  city  of  Richmond,  who 
had  been  for  many  years  the  counsel  of  the  testator. 
On  the  24th  September  1862  the  will  was  admitted  to 
probate,  and  Charles  S.  Mills  and  Robert  R.  Howison, 
two  of  the  executors  named,  qualified  as  such,  and 
liberty  was  reserved  to  Thomas  Verney  Robinson,  the 
other  executor,  to  join  in  the  probate  if  he  thought 
fit  He  qualified  on  the  15th  December  1862.  At 
the  time  the  will  was  offered  and  admitted  to  probate, 
on  the  motion  of  Mills  and  Howison,  Robinson  was  a 
soldier  in  the  army  of  Northern  Virginia.  An  effort 
was  made  to  get  a  furlough  for  him,  in  order  that  he 
might  be  present  when  the  will  was  offered  for  pro- 
bate, and  qualify  with  the  other  two  executors.  This 
effort  failed,  and  it  was  at  least  uncertain  and  the 
time  indefinite  when  he  could  qualify  as  one  of  the 
executors. 

The  testator,  by  the  fourteenth  clause  of  his'  will, 
made  the  following  direction:  "All  the  real  estate 
which  I  may  leave  at  my  death,  not  otherwise  specially 
disposed  of,  I  desire  my  executors  shall  sell  in  such 
manner  and  on  such  terms  as  they  may  deem  most 
advantageous." 

On  the  28th  October  1862,  the  two  executors  who 
Vol.  xxviii — 62 
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^^77-     had  qualified^  Mills  and  Howison,  made  sale  of  the 

Term.    Leigh  Street  property  for  the  sum  of  $128,236.30,  in 

—;  Confederate  money,  and  executed  deeds  to  the  pur- 

^  chasers.     The  third  named  executor,  Robinson,  waa 


V. 

lis'  i 
&als. 


Mills'  ex's  jjQ|.  present  at  this  sale,  and  did  not  unite  in  the  deed. 


he  not  having  qualified  as  executor  when  the  sale  was 
V.  made.  It  is  earnestly  insisted  by  the  counsel  for  the 
^^^^"^  appellants,  that  the  deeds  of  the  two  executors  confer- 
red no  title  on  the  purchasers,  but  that  in  order  to 
make  a  complete  title  in  the  purchasers,  all  the  execu- 
tors named  in  the  will  should  unite  in  the  sale  and 
join  in  the  conveyance.  This  was  undoubtedly  the 
rule  of  the  common  law.  That  rule  was  modified  by 
the  statute  of  21st  Henry  viii,  chapter  4,  which  pro« 
vided,  that  "where  lands  are  willed  to  be  sold  by 
executors  and  part  of  them  refuse  to  be  executors,  and 
to  accept  the  administration  of  the  will,  all  sales  by 
the  executors,  that  accept  such  administration,  shall  be 
as  valid  as  if  all  the  executors  joined." 

The  statute  of  Henry  the  viii,  which  was  in  force  in 
Virginia  at  the  time  of  the  revolution,  required  a  refu- 
sal to  act  by  the  person  nominated.  In  1785  the  law 
was  so  changed  by  act  of  assembly  as  to  authorize 
such  as  should  "undertake  the  execution  of  the  will" 
to  sell  and  convey.  The  statute  was  reenacted  in 
1792,  with  this  additional  provision:  "But  if  none  of 
the  executors  named  in  the  will  shall  qualify,  or  after 
they  have  qualified  shall  die  before  the  sale  and  con- 
veyance of  such  lands,  then,  in  these  cases,  the  sale 
and  conveyance  thereof  shall  be  made  by  such  person 
or  persons  to  whom  administration  of  the  testator's  es- 
tate, with  the  will  annexed,  shall  be  granted."  1  Rev. 
Code  1819,  p.  388,  §  52. 

The  object  of  these  amendments  was  plainly  to  ex- 
tend the  policy  of  the  statute  of  Henry  the  vin,  which 


Digiti 


ized  by  Google 


Same 

V.' 


COURT    OP  APPEALS    OP  VIRGINIA.  491 

required  a  refusal  of  one  of  the  execotors  to  qualify  ^^^77^ 
before  the  others  could  act,  and  to  confer  the  power  to     Term. 

sell  upon  those  who  quaUfy,    See  Mosby^s  adm*r  ^  als. 

V.  Mosby^s  admW.   Opinion  of  Judge  Moncure,  9  Gratt.     *  ^ 

584,  598.  ^'i^iiTr*'' 

The  provisions  of  our  Code,  which  constituted  the 
statute  law  of  this  state,  when  the  executors  made  the 
Bale,  the  validity  of  which  is  impeached,  is  found  in  ^^^^ 
the  first  section  of  chapter  130,  Code  1860,  and  section 
1,  chapter  131,  and  are  as  follows: 

"A  person  appointed  by  a  will  executor  thereof, 
shall  not  have  the  powers  of  executor  until  he  quali- 
fies as  such  by  taking  an  oath,  and  giving  bond  in  the 
court  in  which  the  will  or  an  authenticated  copy 
thereof  is  admitted  to  record,  except  that  he  may  pro- 
vide for  the  burial  of  the  testator,  pay  reasonable  fune- 
ral expenses,  and  preserve  the  estate  from  waste." 
Ch.  130,  §  1,  Code  1860. 

^'Real  estate  devised  to  be  sold,  shall,  if  no  other 
person  other  than  the  executors  be  appointed  for  the 
purpose,  be  sold  and  conveyed  *  *  *  *  by  the 
executors  who  qualify  and  the  survivors  of  them." 

In  this  case  the  sale  was  made  by  the  two  executors 
who  had  qualified.  Robinson  did  not  qualify  until  after 
the  sale  was  made  and  the  deeds  executed  to  the  pur- 
chasers. When  he  qualified,  he  was  invested  with  all 
the  rights  and  powers  of  an  executor  in  and  upon  the 
estate  of  Nicholas  Mills.  But  at  the  time  of  his  qual- 
ification, the  real  estate  (the  Leigh  street  property) 
had  been  sold  by  the  executors  who  had  qualified. 
Bobinson's  powers  as  executor  then  attached  only  to 
the  estate  of  his  testator  not  then  disposed  of,  and  his 
securities  on  his  ofiScial  bond  could  be  held  only  re- 
sponsible for  the  assets,  real  and  personal,  which  came 
int9  the  hands  of  the  executors  after  his  qualification. 
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1877.     JYhen  he  qualified  as  executor,  the  Leigh  street  prop- 
Term,    erty  was  no  longer  a  part  of  his  testator's  estate.    It 

—;  had  been  sold  by  his  co-executors  who  had  qualified 

V.     ^  before  him,  and  his  only  responsibility  was  for  the  ap- 

^^^^^^^j^'''^  plication  of  the  proceeds  of  the  sale.  The  law  in 
express  terms,  vested  all  authority  and  power  to  sell 
the  real  estate  directed  to  be  sold  by  the  will,  in  those 

^^^^  ?^?Ao  lutd  qualified  as  executors.  They  had  executed  that 
power  before  Robinson  qualified,  and  there  was  neither 
power  nor  responsibility  attaching  to  him  as  to  that 
sale. 

Of  course,  it  is  not  intended  in  this  view  to  assert 
that  one  executor  may,  because  he  happens  to  qualify 
first,  in  hot  haste  and  in  fraud  of  the  rights  of  his  co- 
executors,  and  of  those  interested  in  the  estate,  pro- 
ceed to  sell  his  testator's  real  estate  authorized  to  be 
sold.  No  such  case  is  made  in  the  record.  In  this 
case  an  effort  was  made  to  get  the  presence  of  the 
third  executor.  He  was  then  in  the  army  and  it  was 
altogether  uncertain  when  he  could  return.  Under 
the  circumstances  the  other  two  were  justified  in 
acting  without  him.  But  in  point  of  fact  there  is 
nothing  in  the  record  to  show  that  Robinson  ever  ob- 
jected to  the  sale  by  his  co-executors  until  after  the 
close  of  the  war.  He  saw  the  purchasers  put  in  pos- 
session of  the  property  without  objection.  He  ex- 
pressed himself  gratified  at  the  large  price  for  which 
the  property  had  been  sold,  and  he  received  his  part 
of  the  commissions  of  the  sale,  and  stoutly  contended 
for  his  part  thereof  against  the  other  two  executors. 
Not  a  word  was  said  by  him  by  way  of  objection  to 
this  sale,  until  after  this  suit  was  brought ;  but  all  his 
acts  and  conduct  showed  a  full  ratification  of  what 
had  been  done  by  his  co-executors,  and  conclusively 
shows  that  if  he  had  been  present  he  would  have 
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united  with  his  co-executors  in  making  the  sale  and     '877- 

®  March 

would  have  joined  with  them  in  a  deed  to  the  pur-    Term, 
chasers.  


Mills  &  als 


Same 

V. 


But  however  this  may  be,  I  am  of  opinion  that  the  \ 
executors  who  qualified  had  the  authority  under  the  will  Mills'  ex's 
of  the  testator  to  make  sale  of  the  "  Leigh  street  prop- 
erty," and  to  convey  to  the  purchasers  a  valid  title  to 
the  same;  and  that  that  title  is  in  no  way  aflfected  by  ^^'^^^^ 
the  fact  that  one  of  the  executors  named  in  the  will 
did  not  unite  in  said  deeds,  he  not  having  then  quali- 
fied as  such  executor;  and  that  the  title  in  the  pur- 
chasers is  as  complete  and  perfect  as  if  all  the  executors 
had  united  in  said  deeds. 

But  the  validity  of  this  sale  was  impeached  on 
another  ground,  as  before  stated,  to  wit :  that  if  the 
two  acting  executors  had  the  authority  (in  the  absence 
of  the  third  executor)  to  sell  this  valuable  real  estate, 
they  had  no  authority  to  sell  it  for  Confederate  money ; 
that  in  this  they  exceeded  their  authority,  and  that 
therefore  the  sale  was  void,  and  the  deeds  conveyed 
BO  title. 

This  objection  makes  it  necessary  to  recur  again  to 
the  will,  which  is  the  source  of  power,  and  to  note 
carefully  the  circumstances  under  which  the  sale  was 
made.  The  14th  clause  of  the  will,  before  recited,  is 
as  follows:  '^All  the  real  estate  which  I  may  leave  at 
my  death,  not  otherwise  specially  disposed  of,  I  desire 
my  executors  shall  sell  in  such  manner  and  on  such  terms 
as  they  may  deem  most  advantageous." 

Here  the  largest  power  is  conferred  on  the  executors. 
They  are  to  sell  in  siLch  manner  and  on  such  terms  as  they 
may  deem  most  advantageous.  Whether  it  was  most 
*^ advantageous"  to  the  estate  they  represented,  to  sell 
in  October,  1862,  they  were  to  be  the  sole  judges. 
"Whether  they  should  sell  then,  or  at  a  later  period,  or 
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Term,    a  matter  left  by  the  will  entirely  to  their  discretion. 


Nor  was  this  discretion  at  all  limited  by  the  feet  that 

y   *  ^  at  the  time  of  the  sale,  the  only  currency  in  circulation 

^&  ai^'^^  was  Confederate  money.     The  testator  did  not  direct 

a  sale  for  specie  or  its  equivalent,  but  simply  directs 

V.       his  executors  to  sell  ^^in  such  manner  and  on  such 

^ds^^^  terms  as  to  them  may  seem  most  advantageous." 
It  is  a  noteworthy  fact,  that  at  the  time  the  will  was 
.  executed,  (October,  1861)  the  war  was  raging  and  Con- 
federate money  was  then  coming  into  general  circula- 
tion, and  at  the  time  of  his  death,  (September,  1862,) 
from  which  latter  date  his  will  speaks,  Confederate 
money  constituted  the  principal  if  not  the  whole  cur- 
rency of  the  country.  The  testator  himself  had  re- 
ceived, for  the  sale  of  property  and  in  the  payment  of 
debts  due  him,  about  $19,000  in  this  currency.  Thus 
knowing  as  he  did,  that  there  was  no  other  currency 
in  circulation  but  Confederate  money,  he  did  not  limit 
the  power  or  discretion  of  his  executors,  but  without 
limitation  or  qualification  conferred  on  them  the  power 
to  sell  his  real  estate  ^4n  such  manner  and  on  such 
terms  as  they  may  deem  most  advantageous."  At 
the  time  of  this  sale  the  depreciation  of  Confederate 
money  was  comparatively  small,  being  about  two  and  a 
half  for  one,  and  was  generally  received  in  payment  of 
debts,  as  well  as  for  real  estate  sold.  The  Leigh  street 
property  was  sold  for  $128,236.80.  It  was  assessed  in 
1859  at  $28,850.  It  therefore  spld  for  a  price  which, 
if  converted  into  gold,  would  have  produced  at  least 
$50,000.  The  purchasers  thus  paid  more  than  full 
value  for  it,  and  the  sale  at  this  large  price  might  well 
have  been  considered  by  the  executors,  as  it  was  by 
others,  as  "advantageous."  But  whether  "advanta- 
:geous"  or  not,  having  full  power  to  sell,  neither  the 
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executors  nor  the  purchasers  ia  the  absence  of  fraud,    JJ^77. 
can  be  held  liable  to  the  legatees  for  any  loss  incurred    Term. 

in  consequence  of  such  sale.  

I  am  therefore  of  opinion  that  there  is  no  error  in    *  ^^ 
the  decree  of  the  chancellor,  which  declared  *'that  the  Mills'  ex's 

'  &  als. 

^e  of  the  real  estate,  in  the  bill  mentioned,  made  by 
the  two  executors,  Robert  R.  Howison  and  Charles  S. 
Mills,  was  valid,  and  that  their  deeds  conveyed  a  good 
title  to  the  purchasers  thereof,"  and  that  the  said 
decree  to  this  extent  should  be  affirmed. 

We  come  now  to  consider  the  second  branch  of  this 
important  case,  which  presents  questions  of  great  in- 
terest and  difficulty,  to  wit :  How  far  are  these  execu- 
tors liable  for  a  breach  of  trust  in  collecting  debts  due 
their  testator  in  a  sound  currency,  well  secured  upon 
real  estate  in  the  year  1863  in  Confederate  moneys  then 
depreciated  to  at  least  five  to  one;  and  if  liable,  how 
far  the  debtors  and  purchasers  of  the  real  estate, 
pledged  as  security  for  these  debts,  are  to  be  regarded 
as  participators  with  the  executors  in  such  brjeach  of 
trust,  so  as  to  make  them  liable  with  the  executors? 

Among  the  assets  of  this  large  estate,  which  came 
into  the  hands  of  the  executors,  were  certain  debts  of 
large  amounts,  amply  secured  upon  valuable  real 
estate.  They  are  known  in  the  record  as  the  Ex- 
change hotel  rent  charge,  the  Morris  debt,  the  Mid- 
lothian coal  mining  company  debt,  and  the  Glazebrook 
debt,  all  of  which  were  well  secured  upon  real  estate, 
of  such  value  as  to  make  them  perfectly  safe,  and  all 
of  which  were  collected  in  Confederate  money  in 
1863  by  the  executors,  and  release  deeds  executed  by 
them  of  the  real  estate,  which  stood  pledged  for  their 
payment. 

As  the  Exchange  hotel  rent  charge  stands  upon 
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1877.     somewhat  diflFerent  ffrounds  from  the  other  above- 
March 
Term,    named  debts,  that  will  be  first  considered. 

On  the  first  January  1839,  Nicholas  Mills  and  Sarah 

Miik&aisj^jg^jf^  "leased,  demised,  granted,  and  to  farm  let,'' 
Mills'  ex's  Quto  Hugh  W.  Fry  and  others,  for  a.  hundred  years, 
certain  valuable  real  estate  in  the  city  of  Richmond, 
•  ^^    formerly  the  site  of  the  old  Byrd  warehouse,  and  now 
L^^ter  Qf  ^ijg  Exchange  hotel,  charging  the  same  with  an 
annual  rent  of  $930,  payable  in  equal  annual  instal- 
ments for  one  year,  from  January  Ist,  1840,  to  Janu- 
ary 1st,  1841;  and  thereafter  for  the  ensuing  ninety- 
nine  years,  with  an  annual  rent  of  $1,600,  payable  like- 
wise in  equal  quarterly  portions. 

In  the  contract  of  lease,  it  was  stipulated  that  the 
property  should  be  conveyed  to  the  lessees  absolutely 
in  fee  simple  with  general  warranty  at  any  time  after 
January  let,  1840,  upon  the  following  condition :  "On 
receiving  from  the  said  parties  of  the  second  part, 
their  heirs  or  assigns,  the  sum  of  $25,000,  current  mo- 
ney of  the  United  States^  and  all  rents  that  shall  have 
accrued  on  the  premises  hereby  demised,  to  the  time 
of  such  payment  of  the  $25,000  aforesaid;  and  at  any 
time  after  the  expiration  of  five  years,  from  the  first 
day  of  January,  in  the  year  1840,  during  the  term 
hereby  granted,  to  convey  the  premises  hereby  de- 
mised, with  all  houses,  buildings  and  improvements 
thereon,  and  appurtenances  thereto  belonging,  or  in 
any  wise  appertaining  to  the  said  parties  of  the  se- 
cond part,  their  heirs  and  assigns,  in  fee  simple,  with 
general  warranty,  on  receiving  from  the  said  parties  of 
the  second  part,  their  heirs  or  assigns,  in  current  money 
of  the  United  States^  a  sum  which  will  be  suflicient  to 
produce  in  interest  thereon  at  the  rate  of  six  per  cen- 
turn  per  annum^  sixteen  hundred  dollars,  Uke  money^  in 
quarterly  payments. 


Digiti 


ized  by  Google 


COURT    OP  APPEALS    OP  VIRGINIA.  497 

There  was  thus  secured  upon  this  valuable  property    w^i 
at  the  death  of  the  testator  an  annual  rent  of  $1,600,     Term. 

payable  quarterly,  in  current  money  of  the  United  — 

States,  with    the    privilege  to  the    lesses   to  obtain     *  y 
from  the  lessors  a  fee  simple  title  upon  the  payment  of  *^^^^^'®^'* 
a  sum  sufficient  to  produce,  in  interest  thereon  at  the 
rate  of  six  per  centum  per  annum^  the  sum  of  $1,600,       y. 
like  money,  in  quarterly  payments.   The  sum  required  ^^^^ 
to  produce  this  amount  was  $26,666.66§. 

On  the  30th  April  1863  the  two  executors  received 
this  amount  in  Confederate  money,  and  executed  a 
deed  releasing  the  rent  and  rent  charge  created  by  the 
deed  of  Jai^uary  Ist,  1839.  At  the  time  they  received 
this  large  amount  due  in  specie,  Confederate  money 
was  depreciated  to  the  extent  of  five  and  a  half  to 
one.  Thus  by  this  transaction,  for  a  specie  debt  of 
$26,666,661,  secured  upon  ample  and  unquestionable 
security,  and  paying  in  quarterly  payments  $1,600  per 
annuTriy  these  executors  received  what  was  worth  a  lit- 
tle over  $5,000.  And,  strange  to  say,  it  was  thus  col- 
lected, not  to  pay  debts  or  legacies,  but  to  be  invested 
to  produce  a  fund  out  of  which  annuities  were  to  be 
paid  under  the  will.  This,  at  least,  was  the  pretence. 
The  will  had  directed  the  executors  to  invest  in  "pro- 
ductive stock,  or  in  a  safe  loan  on  good  real  or  per- 
sonal security,"  any  surplus  funds  remaining  after 
payment  of  debts  and  legacies.  But  this  sum  was 
already  invested;  and  what  better  investment  or  safer 
security  could  possibly  have  been  made  or  desired  ? 
The  bare  ground  had  been  assessed  at  upwards  of 
$10,000,  and  the  hotel  built  upon  it  had  cost  in  good 
money  $125,000.  For  a  series  of  years  it  had  rented 
for  $10,000  per  annum  in  gold.  Thus  the  principal 
^  rent  charge  was  secured  on  property  worth  at  least 

$135,000;  and  the  annual  income  of  $1,600  had  a  cor- 
Vol.  xxvin— 68 
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1877.     responding  income  of  $10,000  out  of  which  to  be 

Term,    punctually  satisfied  quarterly.    It  is  difficult  to  con- 

ceive  of  a  better  investment  or  a  safer  one  than  this. 


*  y      ^  To  change  such  an  investment,  and  to  receive  a  specie 
^&^\r'^^  debt,  so  well  secured,  in  Confederate  money,  so  greatly 


Same 

V. 


depreciated,  cannot  be  excused  or  justified  on  any 
ground. 

L^caster  ^^^  ^^le  same  may  be  said  of  the  Morris  debt,  the 
Bradford  debt,  the  Glazebrook  debt,  and  the  Midlo- 
thian company  debt  (and  others,  if  there  be  any,  of 
like  character);  all  of  which  were  amply  secured 
upon  real  estate,  and  were  collected  by  these  execu- 
tors in  a  currency  depreciated  at  five  or  six  to  one; 
and  this,  too,  at  a  time  when  they  had  on  hand,  from 
the  sale  of  the  Leigh  street  property  and  other  sources 
collected  by  them,  an  enormous  amount  of  Confede- 
rate money  (after  paying  debts  and  legacies),  and 
which  they  admit  they  could  not  loan  out  on  either 
real  or  personal  security,  and  were  forced,  for  the 
want  of  better  securities,  to  invest  in  Confederate 
bonds  to  the  amount  of  $215,000.  Such  injudicious 
and  reckless  waste  of  the  assets  of  this  large  estate 
cannot  be  justified  or  tolerated  on  any  ground;  and  it 
is  therefore  needless  to  consider  any  of  the  grounds  of 
excuse  or  justification  oflTered  by  the  executors  or  their 
able  counsel.  This  court  has  in  four  successive  deci- 
sions put  the  seal  of  its  condemnation  upon  such  con- 
duct on  the  part  of  fiduciaries,  and  in  cases  of  no 
such  palpable  recklessness  and  gross  negligence  as 
this  discloses :  and  if  there  ever  was  a  case  where  the 
rule  stare  decisis  must  prevail,  it  is  the  case  before  us. 
In  CamybeWs  ex'ors  v.  CampbeWs  ex^or^  22  Gratt 
649,  686,  Judge  Moncure,  speaking  for  the  whole 
court,  said:  "The  debt  to  the  estate  on  account  of  ' 
these  notes  and  bonds  was,  therefore,  most  amply  se- 
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•cured:  and  it  was  a  devastavit  to  call  in  that  debt,  or  ^^^77- 

'  March 

^ny  part  of  it,  for  the  purpose  of  making  an  invest-  Term, 
ment  in  Confederate  bonds.     The  investment  act  con- 


tained an  express  proviso  that  nothing  therein  con-    ^  ^ 
tained  should  authorize  the  fiduciary  to  change  the  ^^P!i!*'* 
character  of  an  existing  investment.     *     *     *    As  to 
the  sums  of  $1,200  received  of  PuUins,  and  $2,500       ^^ 
received  of  Stephenson  by  the  executors  in  the  sum-  ^^^"^ 
mer  of  1863,  in  Confederate  notes,  which  their  counsel 
insist  were  received  in  due  exercise  of  their  trust,  we 
think,  for  reasons  already  assigned,  that  they  had  no 
right  to  receive  the  said  sums  for  said  purpose,  and 
therefore  did  not  receive  them  in  due  exercise  of  their 
trust." 

In  WilUams'  adrrCrs  v.  Skinker  ^  mfe,  25  Gratt.  507, 
it  was  said,  "  there  may  be  cases  in  which  an  executor 
may  be  held  justified  in  receiving  Confederate  money, 
greatly  depreciated,  for  a  debt  payable  in  a  sound  cur- 
rency, as  where  the  necessities  of  the  estate  require 
it,  where  it  could  be  used  in  payment  of  the  debts  of 
the  testator,  or  where  (there  being  no  debts)  legatees 
or  the  parties  entitled  to  distribution  consent  to  re- 
ceive it,  or  where  the  security  for  the  debt  has  become 
doubtful  and  the  estate  would  be  benefited  by  receiv- 
ing even  a  depreciated  currency."  And  it  was  held 
that  the  collection  of  an  ante  war  debt,  well  secured 
on  real  estate  (and  not  being  necessary  for  the  pay- 
ment of  debts),  in  Confederate  money,  in  November 
1862,  without  the  consent  of  the  legatees  to  whom  it 
was  secured  and  payable,  was  a  devastavit^  and,  though 
no  mala  fides  was  attributed  to  the  executor,  he  ex- 
ceeded his  powers  as  executor  in  receiving  Confede- 
rate money  for  a  specie  debt  well  secured,  and,  under 
the  circumstances  of  that  case,  was  held  liable  to  the 
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1877.  In  jtf()55  ^  wife  ^  als.  v.  Moorman^s  adm^r  ^  als.,  24- 
Term.    Gratt.  97,  Judge  Moncure  said  (and  all  the  judges  con- 

curred) :    "  A  personal  representative  is  not  warranted 

Y        in  receiving  a  specie  debt  due  to  the  decedent's  estate 

^&^li^''^  in  a  greatly  depreciated  currency — depreciated  to  the 

extent  to  which  it  was  depreciated  when  the  money 

y.  ^     was  received  in  this  case  (1863) — unless  there  be  some- 

^^'^'^  thing  in  the  condition  of  the  debt,  or  in  the  state  of 

the  demands  of  the  creditors  or  legatees  of  the  estate, 

or  otherwise,  which  makes  it  to  the  interest  of  the 

estate  that  the  debt  should  be  so  received.'' 

In  Hannah^ 8  admW  v.  Boyd  ^  wife  ^  afe.,  25  Gratt. 
692,  Judge  Staples^  delivering  the  unanimous  opinion 
of  the  court  said:  "The  doctrine  of  this  court  as  ex- 
pressed in  several  cases,  is  that  a  fiduciary  is  not  war- 
ranted in  receiving  payment  in  a  highly  depreciated 
currency  of  a  debt  payable  in  gold  or  its  equivalent^ 
unless  it  can  be  made  to  appear  (1)  from  the  condition 
of  the  estate,  or  (2)  the  debtor,  or  (3)  other  circum- 
stances, that  the  collection  was  expedient  and  proper. 
In  the  present  case,  nothing  appears  by  the  record, 
except  the  collection  by  the  executor  in  Confederate 
currency  in  the  year  1868  of  a  debt  contracted  long 
anterior  to  the  commencement  of  the  war." 

Upon  these  repeated  and  successive  decisions  of  this 
court,  we  are  bound  to  conclude  that  the  executors  in 
this  case,  in  receiving  Confederate  money  as  late  as 
1863  for  debts  payable  in  gold  or  its  equivalent,  and 
well  secured  upon  real  estate,  have  committed  a  devas- 
iavit  for  which  they  are  personally  liable. 

And  now  the  question  recurs  are  the  debtors  who 
paid  these  debts  in  a  depreciated  currency,  and  the 
real  estate  pledged  as  security  for  these  debts,  and 
which  has  been  released  by  the  executors,  still  bound 
to  make  them  good  ?    This  depends  upon  the  question 
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whether  they  have  so  participated  with  the  executors    Jj^'^\ 
in  a  breach  of  trust  as  to  make  them  and  the  security    Tenn. 

pledged,  still  liable  for  the  debt.    The  principle  upon  —^ 

which  a  party  dealing  with  a  fiduciary  is  held  respon-    *  y, 
sible  is  that  he  has  cooperated  in  the  fraud  of  the  ^^JJ^Iif*'* 
fiduciary.     Hunter  v.  Latorence's  admW  ^  al.  11  Gratt. 
111.     The  fiduciary  must  commit  a  fraud   and  the       y. 
third  person  must  cooperate  in  that  fraud  in  order  to  ^2f ** 
vitiate  the  transaction.    In  order  to  bind  a  party  deal- 
ing with  a  fiduciary,  there  must  be  shown  direct  collu- 
sion between  such  party  and  the  fiduciary  to  defraud 
the  estate.     Such  collusion  cannot  be  predicated  upon 
the  mere  fiwjt  that  a  debtor  pays  his  debt  to  one  au- 
thorized to  receive  it  in  a  depreciated  currency,  when 
the  person  to  whom  the  debt  is  due  is  willing  so  to 
receive  it 

The  cases  above  referred  to  show  that  there  may  be 
many  cases  in  which  the  executor  would  be  justified 
in  receiving  such  currency  in  payment  of  an  ante-war 
debt;  as  where  the  emergencies  of  the  estate  or  the 
condition  of  the  debt  requires  it,  where  it  can  be  used 
in  the  payment  of  debts  and  legacies,  or  where  the 
security  for  the  debt  is  doubtful  (in  the  opinion  of  the 
executor)  and  where  the  estate  would  be  benefitted  by 
receiving  even  a  depreciated  currency.  Of  all  these 
things  the  debtor  cannot  be  presumed  to  have  any 
knowledge.  He  is  not  in  any  way  responsible  for  the 
right  administration  of  the  estate.  It  is  for  the  exec- 
utor and  not  the  debtor,  to  judge  of  the  exigencies  of 
the  estate  which  may  require  him  to  collect  a  debt  in 
a  depreciated  currency.  When  the  debtor  pays  his 
debt  to  one  who  had  a  right  to  demand  it,  and  is  au- 
thorized to  receive  it,  and  is  willing  to  receive  it  in  a  . 
depreciated  currency,  the  debtor  is  forever  absolved  of 
his  obligation,  unless  there  can  be  shown  fraud  and 
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1877.  collusioD  between  the  debtor  and  the  execator.     The- 

March 

Term,  case  18  altogether  different  from  the  case  of  Pinckard  v. 


WoodSj  8  Gratt.  140,  and  the  cases  of  Cocke  v.  JUmor^ 

MiUs&ds  ^^^  j^^,  ^,^^  ^  Clarke,  25  Gratt.  246,  642.  In  these 
^&ais*^  cases  there  was  a  dealing  between  the  executor  and  third 
parties  with  the  assets  of  the  estate — under  such  circum- 
^^  stances  as  imputed  fraud  to  the  executor,  and  brought 
^2s'^  home  to  the  party  dealing  with  him,  notice  of  the 
fraud.  Here  was  a  dealing  not  between  the  executor 
and  third  parties  in  the  assets  of  the  estate,  but  between 
debtor  and  creditor  who  stood  at  arms  length  toward 
each  other— between  the  debtor  who  had  a  right  to 
pay  his  debt  and  the  executor  who  had  the  right  to  re- 
ceive it.  It  is  true  the  debtor  could  not  compel  the 
executor  to  receive  a  depreciated  currency  in  payment 
of  his  specie  debt,  and  the  executor  ought  to  refuse  to 
receive  it.  But  if  the  executor  chooses  to  receive  it, 
the  debtor  may  pay  it;  for  the  latter  cannot  be  pre- 
sumed to  know  the  condition  of  the  estate  or  the 
exigencies,  which  may  be  of  such  a  character  as  im- 
peratively to  require  the  executor  to  collect  the  debts 
even  in  a  depreciated  currency.  So  that  the  mere  pay-, 
ment  of  a  well  secured  specie  debt  by  a  debtor  to  a 
fiduciary  to  whom  it  is  due,  and  who  is  willing  to  re- 
ceive it,  does  not  constitute  the  debtor  a  participator 
in  the  breach  of  trust  committed  by  such  fiduciary  in 
receiving  a  depreciated  currency  in  payment  of  a 
specie  debt.  In  such  a  case  the  debtor*  does  not  get 
possession  of  any  of  the  assets  of  the  estate.  He  is 
not,  as  in  Pinckard  and  Woods,  or  Jones  and  Clarke 
(supra)  a  purchaser  of  a  debt  due  the  estate,  and  after 
the  transaction,  holds  nothing  belonging  to  the  estate. 
,  He  has  simply  extinguished  a  debt  due  the  estate  by 
payment  of  the  debt  to  a  party  entitled  to  collect  it  in 
such  currency  (and  at  the  time  of  payment  the  only 
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currency  in  circulation)  as  the  creditor  is  willing  to    ^^7^ 
receive.    In  such  a  case,  in  order  to  hold  the  debtor    Term. 

liable,  there  must  be  shown  such  facts  and  circum-  — 

stances  as  amount  to  fraud  and  collusion.  *  v. 

In  the  case  before  us  there  is  nothing  to  show  fraud  ^*^^^** 
or  collusion  on  the  part  of  the  debtors  from  whom  the 
executors  chose  to  receive  in  Confederate  money  spe-       v. 
cie  debts  due  to  their  testator.     And  while  we  are  ^^^^ 
bound  to  hold,  upon  the  principles  repeatedly  declared 
by  this  court,  that  the  executors  in  this  case  have  com- 
mitted a  devastavit  in  collecting,  as  late  as  1863,  debts 
amply  secured  upon  real  estate,  in  Confederate  money, 
depreciated  to  the  extent  of  five  to  one,  yet,  for  the 
reasons  above  stated,  neither  the  debtors  nor  the  real 
estate  pledged  for  the  payment  of  these  debts  can  now 
be  held  liable  to  the  legatees. 

Much  stress  has  been  laid  in  the  argument  by  seve- 
ral of  the  learned  counsel  upon  the  decision  of  this 
court  in  the  case  of  Myers  v.  Zetelle,  21  Qratt.  788; 
and  it  is  earnestly  insisted  that  the  principles  therein 
announced  must  govern  this  case  and  relieve  the  exe- 
cutors from  all  liability.  In  Williams'  adm'rs  v.  Skinker 
^  vnfe {supra)  I  had  occasion  to  distinguish  that  case 
from  the  case  of  an  executor  who  received  Confede- 
rate money  for  a  specie  debt  well  secured  upon  ample 
real  estate,  where  there  were  no  debts  to  pay,  and 
where  the  money  was  received  and  invested  in  Con- 
federate bonds,  without  the  consent  of  the  legatee  to 
whom  it  was  payable,  and  who  at  the  time  was  within 
the  lines  of  the  Federal  army.  I  refer  to  the  discus- 
sion of  the  subject  in  the  opinion  in  that  case  to  show 
the  manifest  distinction  between  that  case  and  the 
case  of  an  executor  collecting  a  specie  debt  well  secured 
in  a  greatly  depreciated  currency. 

It  is  sufficient  here  to  remark  that  the  great  point  in 
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'^77.     that  case,  the  pivotj  indeed,  upon  which  the  whole  case 
Term,    tamed,  was  the  large  and  unlimited  power  and  discre- 

—;  tion  conferred  upon  the  agents,  Myers  &  Cridland,  by 

^  y,  ^    the  most  sweeping  and  unrestricted  power  of  attorney 

^ft^ais'^^  that  it  was  possible  by  the  use  of  words  to  confer. 

This  court,  speaking  of  the  power  of  attorney  under 

V.       which  the  agents  in  that  case  acted,  said  (p.  740): 

^Sf**^  "The  powers  conferred  by  this  instrument  were  of 
the  most  ample  character.  In  addition  to  the  enume- 
ration of  many  particular  powers,  there  are  general 
clauses  giving  the  widest  scope  to  the  powers  confer- 
red. For  example,  "to  do,  transact,  execute  and  per- 
form all  proper,  legal,  equitable,  needful  and  requisite 
acts,  matters  and  things  relative  to  any  affairs,  business 
and  concerns  of  all  and  every  kind  whatever,  none  ex 
cepted  or  reserved ;  *  *  *  it  being  meant  and  in- 
tended by  me  to  authorize  and  empower  my  said 
attorneys,  or  either  of  them,  to  do  every  matter  and 
thing  for  me  in  any  right  and  capacity  whatever  which 
can  possibly  be  devised  or  lawfully  done,  although  the 
same  may  be  omitted  to  bo  herein  particularly  set 
forth."  And  again  :  **  and  moreover,  in  and  about  the 
premises  to  do,  transact,  execute  and  perform  such 
other  acts,  matters  and  things  as  shall  be  deemed 
needful  and  most  beneficial,  as  fully  and  effectually  to 
all  intents  and  purposes  as  I  myself  might  or  could  do  by 
being  personally  present.^'  It  is  difficult  to  conceive  how 
any  form  of  words  or  use  of  language  could  confer 
more  ample  powers  or  larger  discretion  than  are  con- 
ferred by  this  power  of  attorney. 

In  Myers  and  Zeielle  the  whole  case  hinged  and 
turned  upon  this  power  of  attorney.  It  gave  to  My- 
ers &  Cridland  the  authority  to  do  everything  that 
Zetelle  "  might  or  could  do  if  he  had  been  personally 
present."     So  that   in  point  of  fact  the   only  ques- 
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tion  was  whether  the  agents  had  frauduUnily  exercised    JI^^^ 
their  extraordinary  powers.    No  matter  what  they  did,    Term. 

if  it  was  done  without  a  fraadalent  purpose,  without 

any  mala  fdes  imputed  or  proved,  they  must  be  ab-    *  y^ 
solved  from  all  liability  for  loss  resulting  from  their  ^^Pljf*** 
conduct,  for  their  power  and  their  discretion  were  un- 
limited and  without  restriction.  v. 

But  an  executor  or  administrator  has  no  such  power  ^^*^ 
«s  this.  Their  powers  (unless  in  the  case  of  an  exec- 
utor specially  conferred  by  the  will  of  the  testator)  are 
limited  and  restricted  by  well  settled  rules  of  law. 
They  of  course  have  not  the  same  power  and  the  same 
discretion  over  the  debts  due  to  the  estate  as  their 
testator  or  intestate.  If  they  had  they  would  be 
within  the  rule  of  Zetdle  v.  Myers.  The  testator  or 
intestate  may  do  what  they  please  with  their  own. 
They  may  take  in  discharge  of  their  debts  a  worthless 
currency,  or  may  forgive  every  debt  and  surrender 
every  obligation,  but  their  personal  representative  can- 
not do  this,  or  anything  like  it  The  law  requires 
tbem  to  collect  the  debts  due  to  the  estate,  and  they 
have  no  authority  to  release  a  solvent  debt  by  taking 
one-fifth  of  what  is  due,  as  in  this  case.  They  have 
no  authority  to  receive  in  payment  of  a  specie  debt  a 
currency  so  greatly  depreciated,  unless  it  be  shown 
that  the  emergencies  of  the  estate  require  it,  or  the 
condition  of  the  debtor  makes  it  necessary,  or  that  the 
estate  will  be  benefitted  by  receiving  a  depreciated 
currency  which  may  be  used  in  the  payment  of  debts 
or  legacies. 

As  was  said  in  Williams^  ez'orsv.  Skinker:  "While  of 

course  the  executor  has  the  general  power  to  collect 

the  debts  due  his  testator,  he  certainly  has  no  right  to 

release  a  debt  or  to  discharge  a  debtor  of  undoubted 

solvency  of  his  whole  obligation  by  receiving  a  part  of 
V  OL.  xxvni— 64 
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Mwch    ^^'    ^^  ^^^  °^  authority  to  receive  in  a  depreciated 

Term,    currency  a  debt  payable  in  specie,  and  well  secured 

"";  upon  real  estate  ample  in  value  to  make  it  perfectly 

Mills  &  als       /•  1*,  •  •  i%    t  ,        ,      tt 

V.       safe,  unless  the  exigencies  of  the  estate  require  it  for 
^^lis*  ^  the  payment  of  debts  (or  where  there  are  no  debts) 
those  entitled  to  legacies  or  to  distribution  consent  to 
receive  it." 


&  als. 
Same 


V. 


^ds!*"^  I  am,  therefore,  of  opinion  that  the  executors  of 
Nicholas  Mills  (Charles  S.  Mills  and  Robert  R.  Howi- 
son)  in  collecting,  in  the  year  1863,  specie  debts,  se- 
cured upon  real  estate,  in  Confederate  money,  have 
committed  a  devastavit  for  which  they  are  personally 
responsible  to  the  legatees,  and  that  so  much  of  the 
decree  of  the  chancery  court  as  relieves  them  (the 
executors)  from  liability  should  be  reversed. 

I  am  further  of  opinion  that  neither  the  debtors 
who  paid  their  debts  in  Confederi^te  money  to  the 
executors,  nor  the  real  estate  pledged  for  the  security 
of  their  debts,  can  be  held  liable  to  the  legatees;  there 
being  nothing  in  the  record  to  show  that  the  debtors 
fraudulently  participated  with  the  executors  in  the 
devastavit  committed  by  them. 

I  am  further  of  opinion  that  so  much  of  the  decree 
of  the  said  chancery  court  as  declares  that  the  sale  of 
the  real  estate  known  as  the  "  Leigh  street  property,'*^ 
"  made  by  the  two  executors,  Robert  R.  Howison  and 
Charles  S.  Mills,  was  valid,  and  that  their  deed  con- 
veyed a  good  title  to  the  purchasers  thereof,"  should 
be  affirmed. 

The  cause  should  be  remanded  to  the  said  chancery 
court  to  be  further  proceeded  in,  in  conformity  with 
the  foregoing  opinion. 

The  above  is  the  opinion  of  Christian^  J.,  delivered 
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when  the  cases  were  first  considered  by  this  court.  To    .1^77- 

•^  March 

this  he  appends  the  following —  Term. 


Note. — Upon  the  re-argnment  of  this  case,  at  No-    ^  y 
vember  term  1876,  Christian,  J.,  was  inclined  to  change  ^*^^^^'^ 
his  opinion,  to  the  extent  of  holding  the  purchasers  of 
the  Exchange  hotel  property  liable  as  well  as  the  ex-       y. 
ecutors.  i^^'- 

Anderson  and  Burks,  J's.  concurred  in  the  opinion 
of  Moncure,  P. 

Staples,  J.  concurred  in  the  opinion  of  Christian^  J. 

Decree  afpirmeb. 
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MooRB  V.  Va.  Fire  k  Marine  Ins.  Co. 

April  26. 

Absent,  Anderson^  J. 

1877.  I.  A  policy  of  insurance  is  for  $5,ocx> — to  wit,  J2,ocx>  on  buildings,  de- 
March  scribing  them,  1 1,000  on  machinery  and  fixtures,  $2,000  on  stock  of 
grain,  flour,  meal,  &c.  And  after  prescribing  what  the  insured  shall 
do  in  case  of  loss,  says :  All  fraud  or  attempt  at  fraud,  or  false  swear- 
ing, on  the  part  of  the  assured,  or  on  the  part  of  any  person  on  his 
behalf,  shall  cause  a  forfeiture  of  all  claim  under  this  policy.  And 
it  concludes, — and  this  policy  is  made  and  accepted  on  the  above  ex- 
press conditions.  In  an  action  by  the  insured  on  this  policy  it  is 
proved  that  the  claim  of  the  plaintiff  for  his  alleged  loss  on  his  stock 
of  grain,  &c.,  was  fraudulent  and  false,  and  that  the  amount  of  loss 
designated  in  said  proof  sworn  to  by  him,  was  fraudulent  and  false 
so  far  as  the  said  stock  of  grain,  &c.,  was  concerned.  But  it  was  not 
shown  that  his  claim  or  his  proof  of  loss  as  to  the  said  buildings  or 
machinery  and  fixtures  was  fraudulent  and  false — Held  :  The  for« 
feiture  for  fraud  and  false-swearing  is  incurred  by  the  fraud  and  false 
swearing  as  to  the  grain,  &c.,  and  the  insured  cannot  recover  for  any 
part  of  his  loss. 
2.  Fraud  on  the  part  of  the  insured  in  making  the  contract  of  insurance 
will  render  it  void  without  any  express  provision  to  that  effect  in  the 
policy,  and  even  though  there  may  be  such  a  provision  therein  relat- 
ing only  to  fraud  or  false  swearing  in  connection  with  the  preliminary 
proof. 

This  is  a  writ  of  error  to  a  judgment  rendered  on 
the  3d  day  of  February,  1873,  by  the  circuit  court  of 
the  city  of  Richmond  in  an  action  of  assumpsU  brought 
in  said  court  by  David  W.  Moore  against  the  Virginia 
Fire  and  Marine  Insurance  company  of  Richmond, 
on  a  policy  of  insurance.    Issue  was  joined  on  the 
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plea  of  non  aasumpsiij  and  leave  was  given  to  intro-     '^77- 
dace  any  evidence  nnder  that  plea  that  conld  be  in-    Term. 

trodnced  nnder  any  special  plea.     The  jnry  fonnd  a 

verdict  for  the  defendants  on  the  issue  joined;  and       ^" 
thereupon  the  plaintiff  moved  the  court  to  set  aside  ^w^?^  ^ 
the  verdict  and  grant  a  new  trial,  which  motion  was  ins.  Co. 
overruled,  and  judgment  was  rendered  for  the  de- 
fendants. 

The  plaintiff  excepted  to  an  opinion  of  the  court 
given  against  him  on  the  trial  of  the  cause.  It  is 
stated  in  the  bill  of  exceptions,  that  on  the  trial  of  the 
cause,  the  plaintiff^  to  sustain  the  issue  on  his  part, 
offered  the  policy  of  insurance,  which  is  set  out  in  haec 
verba  in  the  bill — 

"  By  this  policy  of  insurance,"  it  proceeds  to  state 
"the  Virginia  Fire  and  Marine  Insurance  company  of 
Richmond,  in  consideration  of  the  receipt  of  $125, 
do  insure  David  W.  Moore  and  his  legal  representa- 
tives, $5,000  to  wit: 

"$2,000  on  his  new  wooden,  flour  and  corn  mill 
building  moved  by  water  power,  and  wooden  and 
gravelled  lumber  house  connected  and  communica- 
ting, situate  near  the  mouth  of  Shockoe  Creek,  Rich- 
moYid,  Virginia,  and  acfjoined  by  his  wooden  plaster 
mill. 

"$1,000  on  machinery  and  fixtures  of  all  kinds,  in- 
cluding water  wheel  and  millnstones  in  said  mill  build- 
ing; and 

"$2,000  on  his  stock  of  grain,  flour,  meal,  offal  and 
empty  barrels  and  bags  in  said  mill  building  and 
lumber  house;  the  same  being  on  leased  ground. 

"Other  insurance  on  mill,  $2,000;  m'ch'y  $2,000; 
stock  $1,000.  Against  all  such  immediate  loss  or 
damage  as  may  occur  by  fire  to  the  property  specified^ 
not  exceeding  the  sum  insured,  nor  the  interest  of  the 
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1877.    assured  in  the  property,  except  as  herelDafter  provided. 
Term,    during  one  year  to  wit:  from  the  26th  day  of  August, 

1870,  at  12  o'clock  noon,  to  the  26th  day  of  August, 

^^    1871,  at  12  o'clock  noon,  to  be  paid  in  sixty  days  after 

^M^^'^^  *  the  proofs  required  by  this  company  shall  have  been 

Ins.  Co.  received  at  the  office  of  the  company  in  Richmond, 

and  the  loss  shall  have  been  satisfactorily  ascertained 

and  proved,  as  required  by  the  provisions  of  this 

policy." 

Then  follow  various  other  provisions  of  the  policy, 
which  it  is  unnecessary  here  to  repeat,  until  we  get  to 
that  which  directs  what  is  to  be  done  in  the  matter  in 
case  of  loss,  which  is  in  these  words : 

*^In  case  of  loss  the  assured  shall  give  immediate 
notice  thereof,  and  shall  render  to  the  company  a  par- 
ticular account  in  writing  of  said  loss  under  oath, 
stating  the  time,  origin  and  circumstances  of  the  fire, 
the  occupancy  of  the  building  insured,  or  containing 
the  property  insured,  other  insurance  if  any,  and 
copies  of  all  policies,  the  whole  value  and  ownership 
of  the  property,  and  the  amount  of  loss  or  damage, 
and  shall  also  declare  truly  on  oath  that  the  fire  and 
consequent  loss  and  damage  was  occasioned  without 
fraud  or  evil  practice  on  his  part,  and  that  he  has  not 
done,  or  caused  to  be  done,  any  act  in  violation  of  the 
provisions  of  this  policy,  whereby  it  would  become 
void,  and  shall  produce  the  certificate  under  seal  of  a 
magistrate,  notary  public,  or  commissioner  of  deeds, 
nearest  the  place  of  the  fire,  and  not  concerned  in  the 
loss,  or  related  to  the  assured,  stating  that  he  had  ex- 
amined the  circumstances  attending  the  loss,  knows 
the  character  and  circumstances  of  the  assured,  and 
verily  believes  that  the  assured  has  without  fraud  sus- 
tained loss  on  the  property  insured  to  such  an  amount 
•as  the  said  official  shall  certify.    In  no  case  shall  the 


Digiti 


ized  by  Google 


COURT    OP  APPEALS    OP  VIRGINIA.  511 

-compaDy  be  liable,  or  the  claim  be  for  a  greater  sum    ^"^h 
than  the  actual  damage  to  or  cash  value  of  the  pro-    Term. 

perty  at  the  time  of  the  fire,  or  beyond  such  sum  as 

will  enable  the  assured  to  replace  or  restore  the  pro-  ^^ 
perty  lost  or  damaged;  a  suitable  allowance  will  be^?^^V^^* 
required  in  settlement  of  any  loss  for  depreciation  ins.  Co. 
from  use  or  otherwise,"  &c.  "  If  required  the  assured 
«hall  produce  books  of  accounts  and  other  proper 
vouchers,  and  all  property  saved  and  hereby  insured, 
whether  damaged  or  not  damaged,  and  be  examined 
under  oath  by  any  person  appointed  by  the  company 
touching  all  persons  relating  to  the  loss,  or,  if  deemed 
necessary  by  the  company,  shall  produce  said  vouchers 
and  property,  and  submit  to  a  second  examination, 
and  subscribe  such  examination  when  reduced  to  wri- 
ting," Ac;  "and  until  such  proofs  and  certificates  are 
produced,  and  examination  and  appraisal  permitted, 
the  loss  shall  not  be  deemed  proved  or  payable.  All 
fraud,  or  attempt  at  fraud,  or  false  swearing  on  the 
part  of  the  assured,  or  on  the  part  of  any  person  in 
his  behalf,  shall  cause  a  forfeiture  of  all  claim  under 
this  policy."  Then  follow  various  other  provisions, 
not  necessary  to  be  here  repeated  until  we  get  down 
to -the  concluding  one  in  these  words:  "And  this 
policy  is  made  and  accepted  on  the  above  express  con- 
ditions." 

And  the  renewal  thereof,  which  is  in  the  words  and 
figures  following,  to  wit : 

"  RENEWAL. 

**  Premium  $125. 

Virginia  Fire  and  Marine  Insurance  Co., 
Office  Company's  Building^  No.  1015,  Main  Sty 
Richmond,  August  26th,  1871. 

**  Received  from  David  W.  Moore  $125,  being  the 
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1877.     premiam  on  $5,000  insured    under  the  policy  No. 

Term.  19,526,  which  is  hereby  continued  in  force  for  one 
year,  to-wit,  from  the  26th  day  of  August,  1871,  until 
the  26th  day  of  August,  1872,  at  noon. 


Moore 

V. 

Va.  Fire  & 
Marine 

Ins.  Co.       William  Willis,  Jr.,  Secretary. 


No.  34,812.  W.  L.  Cowardin,  President." 

And  proved  the  loss  and  destruction  of  the  wooden 
flour  and  corn  mill  building  and  the  machinery  and 
fixtures  and  stock  of  grain,  Ac,  named  in  said  policy, 
on  the  night  of  the  24th  December,  1871,  by  fire; 
also  proved  the  value  of  the  said  building  to  be 
$2,791.89  at  the  time  of  the  fire,  and  the  value  of  ma- 
chinery and  fixtures  to  be  $5,250  at  the  time  of  the 
fire;  and  also  oflTered  testimony  tending  to  show  that 
the  value  of  the  stock  of  grain,  &c.,  at  the  time  of  the 
fire  was  $4,025,  the  plaintiff  himself  testifying  on  the 
trial  to  the  truth  and  correctness  of  said  valuations; 
also  proved  that  he  was  the  owner  of  the  said  property 
both  at  the  time  of  the  insurance  and  after  its  loss  and 
destruction  by  fire;  also  proved  that  he  had  paid  the 
premiums  mentioned  in  said  policy  and  renewal;  and 
also  that  he  had  given  notice  of  his  said  loss  to  the 
defendants  on  or  about  the  10th  day  of  January  1872, 
rendering  a  particular  account  in  writing  of  said  loss 
as  aforesaid,  under  oath,  as  required  by  said  policy. 

And  thereupon  the  defendants,  to  sustain  the  issue 
on  their  part,  proved  that  the  claim  of  the  plaintiff  for 
his  alleged  loss  on  his  said  stock  of  grain,  &c.,  was 
fraudulent  and  false;  and  that  the  amount  of  loss  des- 
ignated in  said  proof,  sworn  to  by  him  as  aforesaid, 
was  fraudulent  and  false  so  far  as  the  said  stock  of 
grain,  &c.,  was  concerned;  but  it  was  not  shown  that 
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the  claim  of  the  plaintiff,  or  his  proof  of  loss  as  afore-     '^77- 
said,  as  to  the  said  buildings  or  said  machinery  and    Term. 

fixtures,  was  fraudulent  or  false;   and  thereupon  the 

defendants  asked  the  following  instruction :  ^^^® 

Va.  Fire  & 
Marine 
INSTRUCTION  RBPUSED.  Ins.  Co. 


"If  the  jury  shall  believe  from  the  evidence  that  the 
plaintiff  attempted  and  intended  a  fraud  upon  the  de-' 
fendant  by  altering  his  books  of  accounts,  or  that  he 
swore  falsely  and  fraudulently  to  more  or  greater  loss 
upon  his  stock  than  he  had  actually  sustained  in  the 
account  of  loss  rendered  by  him,  then  the  said  fraud 
or  false  swearing  avoided  and  annulled  his  whole 
policy,  and  he  can  recover  nothing  in  this  action." 

Which  the  court  declined  to  give;  but  gave  the  fol- 
lowing instructions : 

INSTRUCTIONS   GIVEN. 

"If  the  jury  believe  from  the  evidence  that  the 
plaintiff,  either  in  the  making  of  his  contract  of  insur- 
ance with  the  defendants  or  at  any  time  thereafter 
prior  to  any  default  upon  the  part  of  the  defendants 
in  paying  any  loss  incurred  by  fire  upon  the  policy 
sued  upon,  attempted  and  intended  a  fraud,  by  false 
representations  or  false  swearing,  as  to  the  amount 
and  value  of  the  property  insured  and  destroyed,  with 
a  view  to  enhance  his  demand  upon  the  defendants, 
they  are  instructed  that  such  fraud  destroyed  all  right 
upon  his  part  to  recover  in  this  action. 

"But  if  the  jury  shall  believe  that  the  plaintiff  was 
guilty  of  no  such  fraud,  prior  to  default  by  the  de- 
fendants, but  that  subsequent  thereto,  with  a  view  to 
Vol.  xxvin — 66 


Digiti 


ized  by  Google 


514  COtIRT   OF   APPBALS    OP  VIRGINIA. 

1877.  strengthen  his  caase  before  the  court,  he  has  been 
Term,    gnilty  of  attempting  or  intending  a  fraud,  by  altering 

his  books  of  account,  and  by  false  swearing  upon  the 

^^^    trial  of  the  cause,  while  such  fraud  or  attempted  fraud 

Va.  Fire  &  does  not  avoid  and   annul  all  claim  upon   his  part 

Manne  ^  *■ 

Ins.  Co.  under  the  policy,  it  is  a  material  fact  to  be  weighed  by 
the  jury  in  valuing  the  testimony  and  determining 
upon  the  validity  of  the  whole  claim  and  the  amount 
of  the  loss  alleged  to  have  been  incurred. 

"The  plaintiflF,  under  the  policy  sued  upon,  had  no 
right  to  demand  of  the  defendants  payment  for  any 
loss  sustained  by  the  destruction  by  fire  of  any  of  the 
property  insured  in  the  policy  until  after  the  termina- 
tion of  sixty  days  from  the  time  of  presentation  of 
due  notice  and  proofs  of  loss  to  the  defendants,  and 
until  then  the  defendants  could  not  be  regarded  as 
guilty  of  any  default  in  compliance  with  their  con- 
tract" 

Judgment  having  been  rendered  against  the  plain- 
tiff as  aforesaid,  he  applied  to  a  judge  of  this  court 
for  a  writ  of  error  thereto;  which  was  accordingly 
awarded.  ^ 

Oidd  ^  Garringionf  for  the  appellant 

Orumpy  for  the  appellee. 

MoNCURB,  P.,  delivered  the  opinion  of  the  court. 
Aft;er  stating  the  case,  he  proceeded  : 

The  plaintiff  in  error,  in  his  petition  for  a  writ  of 
error,  assigns  but  two  errors  in  the  judgment,  both  of 
them  being  in  the  instructions  given  by  the  court  to 
the  jury.  The  chief  of  these  assignments  of  error  in 
the  instructions  is, 
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let.  In  ruling  tbat  fraud  and  false  swearing  as  to  ^^ 
one  independent  subject  of  insurance  avoided  the  Term, 
whole  policy.  

There  is  a  provision  in  the  policy  that  "  all  fraud,  or       ^^ 
attempt  at  fraud,  or  false  swearing  on  the  part  of  the  ^^^J^ 
assured,  or  on  the  part  of  any  person  in  his  behalf,  ins.  Co. 
shall  cause  a  forfeiture  of  all  claim  under  this  policy." 

On  the  trial  of  this  cause  the  defendants,  to  sustain 
the  issue  on  their  part,  proved  that  the  claim  of  the 
plaintiff  for  his  alleged  loss  on  his  stock  of  grain,  &c., 
named  in  said  policy,  was  fraudulent  and  false;  and 
that  the  amount  of  loss  designated  in  his  proof  of  loss 
sworn  to  by  him,  was  fraudulent  and  false,  so  far  as 
the  said  stock  of  grain,  &c.,  was  concerned;  but  it  was 
not  shown  that  the  claim  of  the  plaintiff  or  hi§  proof 
of  loss  as  aforesaid,  as  to  the  buildings,  or  machinery 
and  fixtures  named  in  said  policy  was  fraudulent  or 
false. 

The  argument  before  this  court  of  the  counsel  for 
the  plaintiff  proceeded  upon  the  concession  that  there 
was  such  fraud  and  falsehood,  so  far  as  the  said  stock 
of  grain,  &c.,  was  concerned — a  fact  which  is  certified 
in  the  record  as  having  been  proved  on  the  trial,  and 
was  in  effect  found  by  the  jury,  and  which,  therefore, 
could  not  be  denied  by  said  counsel;  and  he  admitted 
that,  by  reason  of  such  fraud  and  fitlsehood,  the  plain- 
tiff had  forfeited  all  claim  under  the  policy  as  to  the 
said  stock  of  grain,  &c. ;  but  he  contended  that  as  it 
was  not  shown  that  the  claim  of  the  plaintiff,  or  his 
proof  of  loss  as  aforesaid,  as  to  the  said  buildings  or 
said  machinery  and  fixtures  was  fraudulent  or  false, 
the  plaintiff  had  not  forfeited  his  claim  under  the 
policy  as  to  the  said  buildings  or  said  machinery  and 
fixtures.  The  said  counsel  also  admitted  that  it  was 
perfectly  competent  for  the  parties  to  argue  that  "all 
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1877.    fraud  or  attempt  at  fraud  or  false  swearing  on  the  part 
Tenn.    of  the  assured,  or  on  the  part  of  any  person  in  his  be- 

half,  shall  cause  a  forfeiture  of  all  claim  under  the 

^^^    policy,"  not  only  as  to  the  particular  subject  named  in 

^Marin  ^  *^®  poHcy  to  which  the  said  fraud  or  false  swearing 

Ins.  Co.  relates,  but  also  as  to  all  other  subjects  therein  named. 

The  question  to  be  now  considered  and  decided 
therefore  is  one  of  construction  merely;  that  is,  whe- 
ther, according  to  the  true  construction  of  the  pro- 
vision aforesaid,  it  was  thereby  intended  that  for  a 
fraud,  or  attempt  at  fraud,  or  false  swearing  on  the 
part  of  the  assured,  in  relation  to  one  only  of  several 
subjects  embraced  in  one  policy  of  insurance,  as  is  this 
case,  there  should  be  a  forfeiture  of  all  claim  under 
the  policy,  not  only  in  regard  to  the  particular  subject 
aforesaid,  but  also  in  regard  to  all  other  subjects 
embraced  in  the  policy,  or  only  a  forfeiture  of  all 
claim  under  the  policy  in  regard  to  such  particular 
subject. 

The  counsel  for  the  plaintiff  maintains  the  latter  of 
these  alternative  constructions;  while  the  counsel  for 
the  defendants  maintains  the  former.  Which  of  them 
is  correct  is  the  question  which  this  court  has  now  to 
solve. 

We  are  all  of  opinion  that  the  former  is  the  correct 
construction,  and  that  the  forfeiture  is  total. 

Supposing  that  to  have  been  the  true  intention  of 
the  parties,  we  know  not  how  it  could  well  have  been 
expressed  in  plainer  language.  "All  fraud,"  Ac.,, 
"shall  cause  a  forfeiture  of  all  claim  under  this  po- 
licy." A  more  comprehensive  word  than  "all"  can- 
not be  found  in  the  English  language;  and  it  certainly 
has  in  this  case  the  comprehensive  meaning  contended 
for  by  the  counsel  of  the  defendants,  instead  of  the 
restricted  meaning  contended  for  by  the  counsel  for 
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the  plaintiff,  nnlees  very  strong  reasons  can  be  fur-    ^^^7^ 
nished  for  construing  it  in  the  latter  sense.  Term. 

So  far  from  seeing  any  such  reasons,  we  think  there 
are  strong  reasons  for  believing  that  the  real  intention       y, 
of  the  parties  in  making  the  provision  aforesaid  cor-  ^J;][^V^^  ^ 
responded  with  the  literal  terms  in  which  it  is  ex-  Ins.  Co. 
pressed,  and  that  it  was  intended  to  create  a  general 
forfieiture  as  to  all  the  subjects  embraced  in  the  policy, 
and  not  a  forfeiture  only  as  to  the  particular  subject 
to  which  the  fraud  or  false  swearing  might  relate. 

A  policy  of  insurance  is  a  contract,  in  the  making 
of  which,  peculiar  and  great  confidence  must,  of  ne- 
cessity, be  reposed  by  the  insurer  in  the  insured. 
<5ood  faith  and  fair  dealing  are  especially  required  by 
the  former  of  the  latter.  The  former  must  .mainly 
depend  on  the  oath  of  the  latter,  and  the  account  he 
may  render  to  show  the  fact  of  the  loss  of  the  pro- 
perty insured,  and  the  amount  of  the  damage  incurred 
by  him,  for  which  he  claims  indemnity  under  the 
policy.  Where  there  is  no  good  reason  to  suspect 
fraud  or  false  swearing  on  the  part  of  the  insured,  in 
making  out  his  preliminary  proof  of  loss,  the  insurer 
generally  requires  no  further  evidence  to  sustain  the 
claim  of  the  insured  than  his  own  oath  and  account, 
unless  it  be  ^^the  certificate  under  seal  of  a  magistrate, 
notary  public,  or  commissioner  of  deeds,  nearest  the 
place  of  the  fire,  and  not  concerned  in  the  loss,  or  re- 
lated to  the  assured,  stating  that  he  had  examined  the 
circumstances  attending  the  loss,  knows  the  character 
and  circumstances  of  the  assured,  and  verily  believes 
that  the  assured  has  without  fraud  sustained  loss  on 
the  property  insured  to  such  an  amount  as  the  said 
oflicial  shall  certify.*'  Such  a  certificate  is  generally 
provided  for  in  a  policy  of  insurance,  and  is  provided 
for  by  the  policy  in  this  case. 
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1877.        j^Q^  where,  instead  of  there  being  no  good  reason 

March  '  1  ^  . 

Term,    to  suspect  fraud  or  false  sweanng  on  the  part  of  in- 

sured  in  making  out  his   preliminary   proofs,  it  is 

^^'^  proved  that  his  claim  for  his  alleged  loss  on  one  of  the 
Vau  Fire  &  subjects  insured  was  fraudulent  and  false,  and  that  the 
Ins.  Co.  amount  of  loss  designated  in  his  said  proof  of  loss, 
sworn  to  by  him  as  aforesaid,  was  fraudulent  and  false^ 
so  far  as  the  said  subject  was  concerned,  is  it  unrea- 
sonable for  the  policy  to  provide  that  in  such  a  case 
the  insured  shall  forfeit  all  claim  under  the  policy,  not 
only  as  to  the  said  subject,  but  also  as  to  all  other  sub- 
jects included  in  the  policy  ?  Having  been  proved  to 
be  guilty  of  fraud  and  falsehood  in  regard  to  one  of 
the  subjects  included  in  the  policy,  it  is  not  unreason- 
able to  suppose  that  he  may  be  guilty  of  the  like 
wrongs  in  regard  to  the  other  subjects  included  therein. 
He  may  be  so  guilty,  and  the  insurer  may  have  no 
means  of  proving  such  guilt  He  may  himself  have 
been  the  author  of  the  burning  of  which  he  complains, 
or  he  may  have  obtained  the  insurance  for  the  very 
purpose  of  obtaining  money  by  committing  fraud  and 
perjury  in  regard  to  one  or  more  of  the  subjects  in- 
sured. He  was  capable  of  either  of  these  crimes,  as 
he  was  capable  of  the  crime  which  was  proved  upon 
him. 

We  therefore  think  the  construction  contended  for 
by  the  counsel  for  the  defendants  is  a  reasonable  one» 
and  that  it  is  the  true  one,  especially  as  it  accords  with 
the  literal  terms  of  the  provision  in  question. 

The  learned  counsel  for  the  plaintiff,  in  his  argu- 
ment in  this  case,  referred  to  a  great  many  decisions  of 
other  States  and  countries,  for  the  purpose  of  sustain- 
ing his  views  of  the  case,  and  especially  of  the  ques- 
tion we  are  now  considering.  He  referred  to  no  de- 
cision of  this  court,  because  there  is  none  on  the  ques- 
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tion;  and  he  admitted  that  he  could  find  no  decision    ^i^77« 

March 

of  any  other  court  upon  the  very  question  in  issue;    Term. 

which  is  certainly  very  strong  negative  evidence  that 

no  such  decision  exists.     We  have  referred  to  all  these       ^^^ 
decisions,  or  at  least  all  of  them,  which,  from  the  state-  ^^/^^  ^ 

'  '  '  Manne 

ment  of  the  learned  counsel  in  regard  to  them,  seemed  Ins.  Co. 
to  be  material  to  be  referred  to  by  us;  and  none  of 
them  seem  to  be  in  conflict  with  the  views  we  have 
expressed.  If  any  of  them  be  so,  we  do  not  think 
they  expound  the  law  correctly,  and  we  are  therefore 
unwilling  to  be  guided  by  them.  The  learned  counsel 
argues,  that  though  the  policy  in  this  case  is  a  contract 
entire  in  form,  being  a  contract  by  whiqh  "the  Vir- 
ginia Fire  and  Marine  insurance  company  of  Rich- 
mond, in  consideration  of  the  receipt  of  one  hundred 
and  twenty-five  dollars,  do  insure  (for  one  year)  David 
W.  Moore  and  his  legal  representatives  five  thousand 
dollars,  to  wit,"  &c.  Yet  he  contends  that  it  is  a  seve- 
ral contract  in  substance,  because  it  proceeds  to  value 
severally  the  difterent  parts  of  the  subject  insured  as 
follows,  to  wit : 

"$2,000  on  his  new  wooden  flour  and  corn  mill 
building,  moved  by  water  power,  and  wooden  and 
graveled   lumber  house  connected,  &c. 

"$1,000  on  machinery  and  fixtures  of  all  kinds,  in- 
cluding water  wheel  and  mill  stones  in  said  mill  build- 
ing; and  $2,000  on  his  stock  of  grain,  flour,  meal,  ofiTal 
and  empty  barrels  and  bags  in  said  mill  building  and 
lumber  house,"  &c. 

And  he  argues,  that  the  provision  of  forfeiture  in 
question  must  be  construed  precisely  in  the  same  way 
in  this  contract  as  a  like  provision  would  be  construed 
in  a  several  policy  on  each  of  the  subjects  insured.  In 
other  words,  that  this  policy,  though  joint  in  form,  is 
several  in  substance,  and  must  be  construed  accord- 
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1877.     incly,  as  well  in  regard  to  the  clause  of  forfeiture  in 

March  ^  ^\  ^     ^  o    ,  1.  tt 

Tcrm.  question  as  to  every  other  part  of  the  policy.  He  ap- 
plies  to  the  case  the  rule  of  construction,  reddendo  wi- 

^^^  gula  singulis.  That  rule  applies  to  many  cases  arising 
Va.  Fire  &  under  policies  of  insurance,  as  some  of  the  cases  cited 

Manne  "^  •     j  i 

Ins.  Co.  by  the  learned  counsel  show;  but  it  does  not  apply  to 
this  case  for  reasons  already  stated,  it  being  the  mani- 
fest intention  of  the  parties,  as  it  is  the  express  decla- 
ration of  their  contract,  that  "all  fraud,"  &c.,  "shall 
cause  a  forfeiture  of  all  claim  under  this  policy." 
Where,  in  reason,  is  the  difference  between  this  case 
and  a  case  in  which  the  different  parts  of  the  same 
subject  are  included  in  one  valuation*,  in  regard  to  the 
clause  in  question?  Suppose  here  the  whole  subject 
insured  had  been  valued  at  $5,000,  without  any  sepa- 
rate valuation  of  the  different  parts  of  the  subject,  and 
there  had  been  fraud  as  to  one  of  the  parts  only, 
would  not  all  claim  under  the  policy,  as  well  to  the 
other  parts  as  to  that  part  of  the  subject,  have  been 
forfeited  ?  Certainly  so,  as  all  will  admit.  But  where, 
in  reason,  is  the  difference  between  the  two  cases? 
What  has  the  mode  of  valuation  of  the  subject, 
whether  it  be  joint  or  several,  to  do  with  the  construc- 
tion of  the  clause  of  forfeiture  for  fraud?  Is  not  the 
evil  of  the  fraud  the  same  in  either  case?  Is  not  the 
presumed  intention  of  the  parties  in  regard  thereto 
the  same  in  either  case?  And  do  not  the  literal  terms 
of  the  clause  apply  alike  to  each  case  ? 

The  policy  in  this  case  is  an  entire  contract,  not- 
withstanding the  separate  valuation  of  the  different 
parts  of  the  subject  insured.  That  separate  valuation 
was  intended  for  the  benefit  of  the  insurers,  and  not 
the  insured.  The  latter  would  have  been  benefitted  by 
letting  the  joint  valuation  of  the  whole  subject  insured 
remain  at  the  sum  of  $5,000  fixed  in  the  policy,  in- 
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«tead  of  apportioning  it  among  the  different  parts  of    J^^ 
the  subject,  as  is  afterwards  done  in  the  policy.    By    Term. 

letting  the  joint  valuation  remain  at  the  sum  of  $5,000, 

that  would  have  been  the  only  limit  of  the  right  to  ^^^ 
recover  the  actual  value  of  any  part  of  the  subject  ^^^V*®  * 
insured  which  might  be  lost  by  any  cause  insured  Ins.  Co. 
against.  Whereas,  by  apportioning  the  amount  of 
the  joint  valuation  among  the  different  parts  of  the 
subject,  the  valuation  of  each  part  is  the  limit  of  the 
right  to  recover  for  any  loss  sustained  on  account  of 
fiuch  part.  It  cannot  be  supposed  that  either  of  the 
parties,  much  less  the  insurers  for  whose  benefit  alone 
the  separate  valuation  was  made,  could  have  intended 
that  it  should  have  the  effect  of  taking  from  them  the 
benefit  of  the  provision  of  the  policy  in  regard  to 
fraud  or  false  swearing  as  to  every  part  of  the  subject 
insured,  except  as  to  that  part  to  which  such  fraud 
or  false  swearing  might  directly  and  specially  re- 
late. We  have  seen  both  reason  and  the  literal  terms 
of  the  policy  confirm  the  view,  that  in  every  such 
case  of  fraud  or  false  swearing,  the  forfeiture  extends 
to  all  claim  under  the  policy  on  account  of  the  subject 
insured  or  any  part  thereof. 

There  are  cases,  it  is  true,  in  which  it  has  been  held, 
and  no  doubt  properly,  that  a  policy  may  be  avoided 
as  to  a  part  of  the  subject  insured,  and  valid  as  to  the 
rest,  even  though  the  language  of  the  policy  declaring 
it  to  be  void  in  such  a  case  may  seem  to  be  general, 
and  apply  to  the  whole  policy.  As,  for  instance,  in 
a  case  in  which  a  policy  declares  that  it  shall  be  void 
for  any  subsequent  alienation  by  the  insured.  There, 
if  only  a  part  of  the  subject  be  aliened,  and  the  risk 
as  to  the  rest  cannot  be  increased  by  such  partial 
Alienation,  the  policy  as  to  the  rest  would  not  be 

thereby  avoided,  but  would  remain  in  fall  force,  in 
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M^^i  pursuance  of  the  presumed  intention  of  the  parties. 
Term.  But  such  a  construction  has  never  been  applied,  and 
can  never  be  applied,  to  a  case  like  this,  of  fraud  and 
V.  false  swearing  which  pervades  and  avoids  the  whole 
^Mwine^  poHcy.  To  such  a  case  the  maxim, /afewm  in  unOyfalsum 
Ins.  Co.  in  omnibus^  applies.  The  insured,  having  been  convicted 
of  falsehood  in  regard  to  one  of  the  subjects  insured, 
will  be  considered  as  false  in  regard  to  all  the  rest. 
Suppose  the  parties  had  been  asked  when  they  entered 
into  this  contract,  whether  they  intended  that  the  for- 
feiture for  fraud  and  falsehood  of  the  assured  as  to 
one  of  the  subjects  insured,  should  be  confined  to 
that  subject,  or  extend  also  to  all  the  other  subjects 
insured  in  the  same  policy,  what  would  have  been 
their  answer?  Can  anybody  doubt?  Certainly  the 
insurers  would  have  answered,  "the  latter;"  and 
surely  the  insured  could  not  have  answered  otherwise; 
for  that  would  have  broken  off  the  contract.  The 
language  of  the  policy,  as  already  shown,  literally  ac- 
cords with  this  obvious  intention  of  the  parties. 

In  regard  to  the  first  assignment  of  error,  we  are 
therefore  of  opinion,  that  the  circuit  court  did  not  err 
"  in  ruling  that  fraud  and  false  swearing  as  to  one  in- 
dependent subject  of  insurance  avoided  the  whole 
policy." 

The  other  of  the  two  assignments  of  error  in  the 
instruction  is, — 

2d.  That  the  court  extended  the  penalty  of  forfeit- 
ure to  any  false  representation  or  false  swearing  as  to 
the  amount  and  value  of  the  property  insured  and 
destroyed,  made  either  in  the  contract  of  insurance, 
or  at  any  time  thereafter,  prior  to  any  default  on  the 
part  of  the  defendant  in  paying  any  loss  incurred. 

The  cases  referred  to  in  support  of  this  assignment 
of  error,  to  wit:  Ferris  v.  N,  American  Ins.  Q>.,  1  Hill 
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R.  71 ;  and  Insurance  Companies  v.  WeideSj  14  Wall.  XJ.    ^^77. 
8.  B.  375;    seem  to  decide  that  the  fraud  or  false    Term, 
swearing  referred  to  in  snch  a  provision  as  the  one 
now  in  qnestion,  standing  in  the  same  connection  and       ^^^ 
location  in  the  policy  as  does  the  provision  here,  is  ^w^^®  ^ 
such  fraud  or  false  swearing  only  as  relates  to  the  pre-  ins.  Co. 
liminary  proofs.     Without  deciding,  but  conceding 
(for  the  purposes  of  this  case)  that  to  be  true,  there 
can  be  no  doubt  but  that  fraud  on  the  part  of  the  in- 
sured  in   making  the  contract  of  insurance,  would 
render  it  void  without  any  express  provision  to  that 
effect  in  the  policy,  and  even  though  there  might  be 
such  a  provision  therein  relating  only  to  fraud  or  false 
swearing  in  connection  with  the  preliminary  proofe. 
In  delivering  the  opinion  of  the  court  in  the  case  cited 
from  1  Hill  71,  supra^  Omen,  J.,  takes  occasion  to  say, 
expressly,  that  a  policy  "is  always  avoided  by  the 
common  law  for  the  least  want  of  good  faith  on  the 
part  of  the  assured.*' 

We  think  there  is  no  error  in  any  of  the  instruc- 
tions given  by  the  court  to  the  jury.  The  proposi- 
tions of  law  therein  announced  are  undoubtedly  true. 
Nor  were  any  of  them  mere  abstractions.  But  if  it 
can  be  said  that  any  of  them  were  such  abstractions, 
the  court  would  not  on  that  ground  reverse  the  judg- 
ment, there  being  no  error  in  law  in  the  instructions, 
and  they  could  not  have  had  the  effect  of  misleading 
the  jury. 

Upon  the  whole,  we  think  there  is  no  error  in  the 
judgment,  and  are  therefore  for  affirming  it. 

Judgment  affibmbd. 
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MooRB  V.  The  Fireman*s  Fund  Ins.  Co. 

April  26. 

iSyy.      Fraud  and  false  swearing  by  the  insured  as  to  one  part  of  the  subjects  in- 

March  sured  by  the  policy  held  to  be  a  forfeiture  of  the  whole  policy,  and 

that  the  insured  cannot  recover  for  any  part  of  his  loss. 

This  case  was  heard  in  this  court,  as  well  as  tried  in 
the  court  below,  together  with  the  preceding  case.  It 
is  sufficiently  stated  in  the  opinion  of  the  court. 

Ould  ^  Carringiony  for  the  appellant. 

Robert  Howard^  for  the  appellee. 

MoNcuRB,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit 
court  of  the  city  of  Richmond  rendered  on  the  8d  day 
of  February  1873  in  an  action  of  assumpsit  brought 
in  said  court  by  David  W.  Moore  against  the  Fire- 
man's Fund  insurance  company,  of  San  Francisco,  on 
a  policy  of  insurance.  Issue  was  joined  on  the  plea  of 
non  assumpsit,  and  leave  was  given  to  introduce  any 
evidence  under  that  plea  which  could  be  introduced 
under  any  special  plea.  The  jury  found  a  verdict  for 
the  defendants  on  the  issue  joined;  and  thereupon  the 
plaintiff  moved  the  court  to  set  aside  the  verdict  and 
grant  a  new  trial,  which  motion  was  overruled,  and 
judgment  was  rendered  for  the  defendants. 

The  plaintiff*  excepted  to  an  opinion  of  the  court 
given  against  him  on  the  trial  of  the  cause.  It  is 
stated  in  the  bill  of  exceptions  that  on  the  trial  of  the 
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• 

cause  the  plaintiff,  to  sustain  the  issue  on  his  part,    ^^^7^ 
offered  the  policy  of  insurance  which  is  set  out  in  haec    Term. 

verba  in  the  bill.    It  is  stated  in  the  policy  at  its  com- 

mencement  that  the  said  insurance  company,  "in  con-    ^^J^ 
sideration  of  $75,  do  insure  David  W.  Moore  to  the  Fireman's 

.  .  Fund 

amount  of  $2,500 — "viz:  $1,000  on  his  stock  of  grain,  ins.  Co. 
flour,  meal,  offal  and  empty  barrels,  contained  in  his 
new  wooden  flour  and  corn  mill  building  and  wooden 
and  gravel  lumber  houses  connected  and  communicat- 
ing, on  leased  ground,  and  adjoined  by  his  wooden 
plaster  mill;  and  $1,500  on  his  machinery  and  fixtures 
of  every  description,  including  water  wheel  and  mill 
stones  contained  in  said  mill  building,  which  is  moved 
by  water  power,  and  is  situate  near  the  mouth  of 
Shockoe  creek,  Bichmond,  Va."  Then  follow  the 
other  parts  of  the  policy,  in  the  ninth  clause  of  which, 
being  that  which  relates  to  the  notice  and  preliminary 
proofs,  is  the  following  provision:  "All  fraud  or  at- 
tempt at  fraud  by  false  swearing,  or  otherwise,  shall 
cause  a  forfeiture  of  all  claim  on  this  company  under 
this  policy." 

This  case  was  tried  at  the  same  time,  in  the  same 
court,  by  the  same  jury,  with  the  case  just  decided  by 
this  court  of  Moore  v.  Virginia  Fire  and  Marine  in- 
surance company.  The  same  proceedings  were  had 
in  both  cases  in  the  circuit  court;  and  this  case,  as 
well  as  that,  was  brought  to  this  court  by  writ  of 
error.  The  two  cases  involve  the  same  questions,  and 
were  argued  and  heard  in  this  court  at  the  same  time. 
The  court  is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record  in  that  case  and  to  be  con- 
sidered as  filed  with  the  record  in  this  case  also,  that 
there  is  no  error  in  the  judgment  in  this  case,  and 
therefore  afiUrm  the  same. 

Judgment  apfibmed. 
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DiNwiDDiB  County  v.  Stuart,  Buchanan  &  Co. 

April  26. 

1877.      I.  An  appeal  from  a  decision  of  the  board  of  supervisors  of  a  county, 
March  rejecting  a  claim  arising  under  an  order  of  a  county  court,  made  in 

1862,  is  properly  taken  to  the  county  court  of  the  county. 

2.  A  county  court  acting  under  the  statute  authorizing  county  courts  to 

purchase  salt,  is  exercising  a  special  authority,  and  it  must  appear 
from  the  record  that  the  justices  were  summoned,  or  a  majority  were 
present,  when  a  bond  was  executed  for  salt  purchased,  or  the  bond 
will  be  held  to  be  null  and  void. 

3.  Where  a  party  presents  his  claim  against  a  county  to  the  board  of 

supervisors,  within  the  time  limited  by  the  statute,  and  they  decline 
to  take  it  up,  and  adjourn,  and  no  entry  is  made  of  it  until  a  subse- 
quent meeting  of  the  board,  after  the  time  of  limitation,  the  statute 
will  not  be  allowed  to  bar  the  claim. 

4.  Under  the  statute  authorizing  counties  and  corporations  to  purchase 

salt  to  be  sold  to  their  people,  the  county  court  of  Dinwiddie  in  1862 
makes  a  contract  with  S  for  the  purchase  of  a  certain  quantity  of  salt, 
which  fs  delivered  by  S.  This  is  a  valid  contract,  binding  on  the 
county  of  Dinwiddie  as  at  present  organized,  and  its  payment  is  not 
prohibited  either  by  the  constitution  of  the  state  or  of  the  United 
States. 

This  was  a  proceeding  by  Stuart,  Buchanan  &  Co. 
to  recover  from  the  county  of  Dinwiddie  the  sum  of 
$8,695.30,  the  price  of  salt  delivered  to  the  agent  of 
said  county  in  1862.  This  salt  was  purchased  under 
the  authority  of  an  act  of  the  general  assembly  of 
Virginia,  which  is  set  out  in  the  opinion  of  Judge 
Christian.  In  May  1862,  a  miyority  of  the  justices 
being  present,  the  county  court  made  an  order  ap- 
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poiDting  Edward  F.   Williamson  the  agent  of  the  ^'^ 

■county  to  purchase  salt  of  Stuart,  Buchanan  &  Co.,  Tenn. 
who  were  the  owners  of  the  salt  works  in  the  county 


&Co. 


of  Smyth.     Williamson  proceeded  to  act  under  this    {^ty** 
authority,  and  made  a  contract  with  said  parties  for      J^ 
the  purchase  of  salt;   which  was  fulfilled  by  them;  Buchanan 
and  at  the  June  term  of  the  county  court  for  1863, 
the  justices  not  having  been-  summoned  and  a  major- 
ity of  them  not  being  present,  an  order  was  made  by 
the  county  court  that  the  clerk  of  this  court  issue  a 
bond  for  $3,695.80,  payable  to  Stuart,  Buchanan  k 
Co.,  for  salt  to  be  delivered  by  contract,  the  said  bond 
to  be  paid  the  1st  of  January  1866,  with  interest  at 
three  per  cent,  thereon  from  the  Ist  of  January  1863. 
By  an  order  made  on  the  20th  of  July,  the  interest 
was  increased  to  six  per  cent. 

In  pursuance  of  this  order  the  clerk,  on  the  20th  of 
July,  executed  a  bond  which  is  set  out  in  the  opinion 
of  Judge  Christian. 

On  the  first  Monday  in  ffanuary  1873,  Thomas  G. 
Watkins,  as  counsel  for  Stuart,  Buchanan  &  Co.,  pre- 
sented their  claim  for  the  said  debt  to  the  board  of 
supervisors  of  Binwiddie;  but  they  declined  to  act 
upon  it,  and  no  entry  of  the  presentation  of  the  claim 
was  then  made  upon  the  books  of  the  supervisors,  nor 
was  any  entry  of  the  claim  made  until  the  3rd  of  Jan- 
uary 1874.  What  occurred  before  the  board  of  super- 
visors in  January  1873,  is  stated  by  Mr.  Watkins  in 
his  evidence,  and  is  given  by  Judge  Christian  in  his 
opinion;  and  Watkins  is  sustained  by  the  clerk  and 
deputy  clerk  of  the  board. 

On  the  8d  of  January  1874  the  claim  of  Stuart,  Bu- 
chanan &  Co.  for  the  payment  of  the  bond  for  $3,695.30, 
with  interest  at  six  per  cent,  per  annum  firom  the  1st  of 
January  1868,  was  presented  to  the  board  of  super- 
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1877.     visors  of  the  county  of  Dinwiddle,  and  was  disallowed. 

Term.  And  thereupon  they  gave  notice  of  their  intention  to 
—^ — [    7  appeal  to  the  county  court.    At  the  February  term 

0)unty^^  1874  of  the  county  court,  the  judge  of  that  court  being 

gj-  of  opinion  that  it  would  be  improper  for  him  to  try 
Buchanan  the  causc.  Ordered  it  to  be  removed  to  the  circuit  court 
of  the  county.  And  the  cause  coming  on  to  be  tried 
in  that  court  in  April  1875,  the  parties  waived  their 
right  to  have  a  jury  for  the  trial  of  the  cause,  and 
agreed  that  the  whole  matter  of  law  and  fact  might  be 
heard  and  decided,  and  Judgment  given  by  the  court 
And  the  court  having  considered  the  case,  reversed 
the  decision  of  the  board  of  supervisors,  and  rendered 
a  judgment  in  favor  of  Stuart,  Buchanan  &  Co.  for 
the  sum  of  $3,695.30,  with  interest  thereon  from  the 
Ist  of  December  1873  till  paid,  and  their  costs.  And 
thereupon  the  defendants  applied  to  this  court  for  a 
supersedeas;  which  was  awarded. 

Jones,  Bernard  and  ^es,  for  the  appellants. 

Ould  ^  Garringtony  S,  D.  Davies  and  W.  L.  WaUdnSy 
for  the  appellees. 

Christian,  J.  There  are  certain  preliminary  ques- 
tions to  be  disposed  of  before  we  pass  upon  the  merits 
of  the  controversy. 

First,  It  is  insisted  in  behalf  of  the  appellants,  that 
the  appeal  in  this  case  was  improperly  taken  to  the 
county  court,  and  that  it  ought  to  have  been  taken  di- 
rectly to  the  circuit  court. 

The  decision  of  this  question  depends  upon  the  true 
construction  of  the  10th  and  12th  sections  of  chapter 
47,  Code  of  1878,  page  442. 

These  two  sections  give  the  right  of  appeal  from  a 
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decision  of  the  board  of  supervisors,  in  general  terms,    ^'^\ 

both  to  the  counties  and  to  claimants  against  the     Term. 

county,  to  the  county  court.     Appended  to  each  section  — — ; — 

is  a  separate  clause,  following  those  clauses  of-  the    county  ^ 

sections  giving  the  right  of  appeal  to  the  county  court,      J- 

which  separate  clauses  are  in  these  words :    "  Except  Buchan'an 

that  in  case  that  where  the  decision  complained  of  is 

upon  an  order  made  by  the  county  court  or  the  judge 

thereof^  or  in  a  case  involving  the  constitutionality  or 

validity  of  an  ordinance  or  by-law  of  a  corporation, 

the  appeal  may  be  taken  to  the  circuit  court  having 

jurisdiction  over  said  county  or  corporation/' 

I  think  it  is  plain  that  this  clause  was  added  in 

order  to  dispose  of  those  claims  which  might  ariae 

npon  orders  made  by  the  county  courts  as  organized 

under  the  present  constitution,  and  has  no  reference 

to  claims  arising  upon   orders  of  the  county  court 

made  when  composed  of  justices  of  the  peace,  which 

courts  had   been  abolished  by  the  new  constitution 

when  this  act  went  into  operation.    The  terms  used  in 

the  proviso — "county  court  or  judge  thereof' — plainly 

indicate  that  this  clause  applies  to  the  county  courts 

as  at  present  organized.      Claims  that  arise  under 

orders  of  the  county  courts  which  had  been  abolished 

might  well  be  adjudicated  by  the  county  court  as  at 

present  established,  held  by  a  judge  learned  in  the 

law,  as  required  by  the  present  constitution.    But  it 

would  be  incongruous,  and  amount  to  a  barren  right 

of  appeal,  if  the  claim  allowed  or  disallowed  by  the 

board  of  supervisors,  which  arose  "upon  an  order 

made  by  a  county  court  or  a  judge  thereof,"  should 

be  adjudicated  by  the  same  court  or  judge  that  made 

the  order  which  is  the  foundation  of  the  claim.    In 

such  a  case  it  was  proper  to  provide  another  tribunal 

to  which  the  aggrieved  party  may  appeal;  and  in  such 
Vol.  xxvin — 67 
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1877.     a  case  the  legislature  wisely  provided  another  and  in- 
Term.    dependent  tribunal,  to-wit,  the  circuit  court.     This, 

however,  is  in  terms  an  exceptional  case,  and  applies 

|5^nty*^  ^olj  ^^  cases  where  the  claim  arises  upon  an  order 
Stuart  ^^^^®  '^y  *^®  county  court  as  at  present  organized,  or 
Buchanan  the  judge  thereof.  In  these  cases  the  right  of  appeal 
may  be  taken  to  the  circuit  court  having  jurisdiction 
of  the  county  or  corporation.  In  all  other  cases  the 
right  of  appeal  is  to  the  county  courts.  In  the  case 
before  us  the  claim  not  being  founded  upon  an  order 
of  the  county  court  as  at  present  organized,  or  the 
judge  thereof,  but  on  an  order  of  a  county  court  com- 
posed of  justices  (which  is  no  longer  in  existence),  the 
right  of  appeal  from  the  decision  of  the  board  of  su- 
pervisors was  properly  taken  to  the  county  court,  and 
comes  within  the  general  provisions  of  the  statute, 
and  not  under  the  exception.  I  am  therefore  of  opi- 
nion, that  the  appeal  in  this  case  was  properly  pend- 
ing in  the  county  court;  and  that  the  proceedings  in 
that  court,  and  afterwards  in  the  circuit  court,  by 
appeal  from  the  county  court,  were  regular  and  pro- 
per, and  that  the  case  is  properly  now  before  this 
court  for  its  final  adjudication. 

I  am  further  of  opinion,  that  the  paper  exhibited  in 
the  record  as  the  bond  of  the  county  of  Dinwiddie  is 
invalid  as  a  bond.  Such  invalidity,  however,  did  not 
arise  from  any  want  of  legal  form.  In  form  and  legal 
effect  it  is  a  bond.  It  is  an  obligation,  on  the  part  of 
the  county  of  Dinwiddie,  to  pay  a  sum  certain  to 
Stuart,  Buchanan  &  Co.  It  is  sealed  with  the  seal 
of  the  court.  The  seal  is  acknowledged  in  the  body 
of  the  instrument  as  follows:  ^' being  a  bond  created 
by  order  of  the  county  court  of  Dinwiddie,  made 
in  pursuance  of  an  act  of  the  general  assembly  of 
Virginia,"  Ac.    This  is  equivalent  to  saying,  being 
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^n  iDstrament  under  seal;  and  is  a  sufficient  recoer-     '^77. 

®       March 

nition  of  the  seal  in  the  body  of  the   instrument.     Tenn. 

But  this  paper  is  invalid,  I  think,  as   a  bond  of  the 

couniyy  because  it  does  not  appear  from  the  record,  ^o^^ty  ^ 
that    at    the    court  at    which  it    was   executed  the    ^^' 

Stuart, 

justices  had  all  been  summoned,  or  that  a  majority  Buchanan 
of  them  were  present.  Indeed,  it  appears  that  only 
three  of  these  justices  were  present.  It  cannot  be 
presumed,  in  a  case  like  this,  that  the  justices  had 
been  summoned.  This  ought  to  appear  affirmatively, 
or  the  record  should  show  that  a  majority  was  pre- 
sent. The  court  was  acting  upon  a  matter  of  special 
jurisdiction,  conferred  by  a  special  statute,  and  upon  a 
matter  outside  of  its  general  jurisdiction. 

The  case  does  not,  therefore,  come  within  the  doc- 
trine declared  by  this  court  in  Ballard  ^  als.  v.  Thomas 
^  Ammony  19  Gratt.  14.  Here  the  jurisdiction  was 
special,  fixed  by  a  special  statute,  and  must  be  exer- 
cised in  accordance  with  the  provisions  of  the  statute; 
that  is,  either  when  the  justices  had  all  been  sum- 
moned, or  when  a  majority  was  present.  The  pro- 
ceedings in  this  case  (the  execution  of  a  bond),  not 
being  a  judicial  proceeding  within  its  ordinary  juris- 
diction, must  be  shown  affirmatively  to  be  strictly 
within  the  provisions  of  the  statute  under  which  the 
proceeding  was  had.  I  am,  therefore,  of  opinion,  that 
the  bond  referred  to  was  invalid,  as  a  bond.  But  I  am 
further  of  opinion  that,  while  the  claim  of  Stuart, 
Buchanan  k  Co.  cannot  be  asserted  upon  this  bond, 
yet  that  it  is  a  valid  claim,  arising  upon  a  contract 
made  with  the  county  court  of  Dinwiddle,  for  salt  fur- 
nished said  county,  and  the  claim  for  which  was  recog- 
nized by  said  county  in  writing,  and  made  a  matter  of 
record,  as  shown  by  the  following  order: 
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1877.    Virginia: 
Term.        In  Dinwiddie  county  court,  June  16th,  1873 : 


Dinwiddle     Ordered,  that  the  clerk  of  this  court  issue  a  bond 

County    f^j.  $3,695.30,  payable  to  Stuart,  Buchanan  &  Co.,  for 

Stuart,    salt  to  be  delivered  by  contract^  the  said  bond  to  be  paid 

&  Co.    the  1st  January,  1866,  with  interest  at  three  per  cent. 

thereon  from  the  Ist  January,  1863. 

A  copy.     Teste : 

A.  C.  Winston,  C.  C. 

The  record  shows  that  when  this  order  was  entered 
a  majority  Of  the  acting  justices  were  present.  This 
order  is  the  foundation  of  a  valid  claim  against  the 
county  of  Dinwiddie,  if  the  same  was  presented  within 
the  period  of  the  statute  of  limitations.  In  a  case  aris- 
ing upon  a  claim  to  be  settled  by  the  board  of  super- 
visors, it  must  be  conceded  that  the  time  of  the  com- 
mencement of  the  action  is  the  date  of  the  presenta- 
tion of  the  claim  before  the  board.  It  is  proved  by 
incontrovertible  evidence  that  the  claim  of  Stuart,. 
Buchanan  &  Co.  was  presented  on  the  first  Monday  in 
December,  1873;  which  was  at  a  period  not  barred  by 
the  statute  of  limitations.  ^  Mr.  Thomap  G.  Watkins, 
one  of  the  counsel  of  Stuart,  Buchanan  &  Co.,  testi- 
fied as  follows: 

On  the  first  Monday  in  December,  1873, 1,  as  one  of 
the  counsel  for  Stuart,  Buchanan  &  Co.,  appeared  be- 
fore the  board  of  supervisors  of  Dinwiddie  county. 
As  soon  as  the  board  met  some  member  asked  what 
business  there  was  before  the  board.  Some  one  then 
presented  a  long  string  of  small  claims  against  the 
county.  I  then  got  up  and  told  them  I  had  a  claim 
of  Stuart,  Buchanan  &  Co.,  against  the  county.  I 
unrolled  a  bundle  of  papers,  took  the  claim  out^ 
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Bnd  proceeded  to  read  it  aloud  to  the  board.  When  ^X^ 
I  had  finished,  one  member  of  the  board  (I  did  not  Tenn. 
know  the  name  of  any  of  them)  asked  me  whether  —  ;  ;" 
the  amount  of  three  thousand  and  odd  dollars  was  the  coimty  ^ 
principal  or  principal  and  interest  both.  I  replied  it  gj^ 
was  the  principal.  One  of  them  asked  me  if  I  had  Buchanan 
the  bond.  I  told  him  I  did,  and  took  it  out;  I  also 
told  him  I  had  a  copy  which  I  intended  to  leave  with 
the  clerk,  and  then  handed  the  copy  to  a  member  of 
the  board,  who  I  supposed  was  the  president.  I  then 
told  them  I  had  the  orders  of  the  court  appointing  the 
agent,  &c.,  and  started  to  read  one  of  them;  but  had 
hardly  read  a  sentence  of  the  order  when  some  mem- 
ber of  the  board  got  up,  with  a  paper  in  his  hand,  and 
announced  that  a  Mr.  Carr,  a  member  of  the  board, 
bad  died,  read  some  resolutions,  and  moved  that  the 
board  adjourn.  I  begged  them  not  to  adjourn,  telling 
them  I  had  come  a  long  way  and  did  not  wish  to 
return;  when  one  of  the  board  said  they  had  come  a 
long  way  too,  and  their  convenience  ought  to  be  con- 
sulted as  well  as  mine.  The  commonwealth's  attor- 
ney, Mr.  Epes,  then  arose  and  told  the  board  that  they 
bad  a  precedent  for  adjourning  on  account  of  the 
death  of  a  member;  and  he  hoped  they  would  adjourn, 
80  that  he  would  have  time  to  look  into  the  claim  of 
Stuart,  Buchanan  &  Oo.  Mr.  Epes  advocated  an  ad- 
journment, and  I  opposed  it.  After  we  had  been 
talking  some  time,  the  member  of  the  board  who 
had  moved  to  adjourn  renewed  his  motion.  They 
wanted  to  adjourn  indefinitely,  without  naming  any 
day.  Mr.  Epes  then  proposed  some  day  in  February, 
1874.  I  then  asked  to  make  it  the  15th  day  of  Jan- 
uary, 1874;  but  Mr.  Epes  said  he  did  not  think  it 
would  give  him  time  enough  to  look  into  the  case. 
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1877-     Finally,  however,  he  agreed  to  80th  of  January,  1874^ 
Term.    Saying  he  might  be  able  to  get  ready  by  that  time. 
— ; — ; — ;-     Before  the  board  adjourned  I  asked  that  I  might  be 
c^nty  ^  allowed  to  spread  the  papers  upon  the  record.     Mr. 
^*       Epes  objected,  saying  he  did  not  see  what  good  it 
Buchanan  would  do  my  case.     The  clerk  then  said,  "I  suppose 
I  will  be  paid  for  it.''    I  told  him  yes,  to  spread  them 
on  the  record  and  send  the  bill  to  us,  and  we  would 
pay  for  it.     He  then  asked  me  to  put  them  in  the 
order  I  wanted  them  to  come  on  the  record.    I  took  a 
pin  and  did  so,  handing  them  to  him.    I  know  that  all 
the  foregoing  occurred  on  the  first  Monday  in  Decem- 
ber, 1873.     I  most  undoubtedly  left  with  the  belief 
that  all  the  papers  would  be  spread  on  the  record  on 
that  day. 

This  testimony  of  the  counsel  prosecuting  the  claim 
is  corroborated  in  every  essential  particular  by  the 
clerk  of  the  board  of  supervisors.    He  says: 

"  On  the  first  Monday  in  December  1873,  Mr.  Thos. 
G.  Watkins,  as  counsel  for  Stuart,  Buchanan  &  Co.^ 
appeared  before  the  board  of  supervisors,  and  pre- 
sented the  claim  of  Stuart,  Buchanan  &  Co.,  and 
orders  of  the  court,  and  insisted  upon  their  consider- 
ing the  claim  and  spreading  it  and  the  papers  relating 
to  the  same,  upon  the  record  of  said  board.  The 
board  refused  to  consider  the  matter,  and  all  other 
claims,  but  simply  passed  a  resolution  in  relation  ta 
the  death  of  one  of  its  members,  and  then  adjourned. 
Mr.  Watkins  lett  with  me  copies  of  the  original  pa- 
pers relating  to  the  claim  of  Stuart,  Buchanan  &  Co., 
and  which  are  set  out  in  the  record  of  appeal.  Mr. 
Watkins  urged  upon  the  board  the  consideration  of 
the  claim  that  day,  and  of  spreading  all  the  papers 
upon  the  record.  All  the  papers  were  so  left  with  me 
at  that  meeting  on  that  day." 
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He  further  says  no  entry  of  the  application  was    ^^^^ 
made  until  the  3rd  January  1874.  Term. 

Now  it  is  insisted  by  the  learned  counsel  for  the  ap-  ~    \    7 
pellant,  that  it  can  be  shown  by  the  record  alone  that    county^ 
the  claim  was  presented;  and  as  the  record  shows  that    gj^ 
the  date  of  its  presentation  was  3rd  January  1874,  it  Buchanan 
is  therefore  barred  by  the  statute  of  limitations.     I 
cannot  concur  in  this  view.     If  the  board,  by  its  own 
fault,  prevented  the  recordation  of  the  claim  and  the 
papers  to  sustain  it,  it  cannot  be  permitted  to  take 
advantage  of  its  own  default,  to  defeat  a  claim  pre- 
sented in  due  time;  and  which  ought  to  have  been 
recorded,  and  would  have  been  recorded  but  for  its 
refusal.     Under  the  circumstances  the  board  will  be 
estopped  from  pleading  the  act  of  limitations,  and  the 
court  will  regard  the  recordation  of  the  claim  to  have 
been  made  when  it  ought  to  have  been  made — when 
the  claim  was  presented,  and  the  papers  sustaining  it 
were  delivered  to  the  clerk,  to  wit :  on  the  first  Mon- 
day in  December  1873. 

I  am  therefore  of  opinion  that  the  claim  of  the  ap- 
pellees was  not  barred  by  the  statute  of  limitations. 

The  decision  of  all  the  preliminary  questions  brings 
me  to  consider  the  case  upon  its  merits. 

This  contract  of  Stuart,  Buchanan  &  Co.  with  the 
county  of  Dinwiddle,  for  furnishing  salt  during  the 
late  war,  like  those  cases  known  as  the  Salt  cases^  de- 
cided by  a  divided  court  at  the  last  term,  all  have  two 
features  in  common.  They  all  arose  out  of  contracts 
made  by  the  several  counties  named,  under  an  act  of 
the  legislature  of  what  is  called  the  Richmond  gov- 
ernment, in  contradistinction  of  what  is  known  as  the 
restored  government  of  Virginia,  and  which  was 
passed  during  the  war,  to  wit;  on  the  9th  May  1862. 
They  all  are  denounced  in  common,  as  contracts  un- 
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'^77.    lawful  and  invalid,  because  made  and  entered  into  for 

March  ' 

Term,     the  purpose  of  aiding  (the  so-called)  rebellion  against 
"";    ;    ~  the  United  States,  and  therefore  void  under  the  con- 
County^  stitution  of  the  restored  government  of  Virginia. 
Stuart         ^^^  authority  under  which  the  contracts  now  sought 
Buchanan  to  be  enforced  were  made,  is  an  act  of  the  legislature 
assembled  at  Richmond,  passed  May  9th,  1862,  enti- 
tled "An  act  to  authorize  the  county  courts  to  pur- 
chase and   distribute  salt  amongst  the    people  and 
provide  payment  for  the  same;"  and  is  in  the  follow- 
ing words: 

§  1.  Be  it  enacted  by  the  general  assembly,  that  the 
courts  of  the  several  counties  of  this  commonwealth, 
when  a  majority  of  the  acting  justices  of  the  county 
is  present,  or  when  the  justices  have  been  summoned 
to  attend  to  act.  upon  the  matter,  are  Hereby  au- 
thorized and  empowered  to  order  the  purchase  for  the 
use  of  the  people  of  said  counties  respectively,  such 
quantities  of  salt  as  the  said  courts  may  deem  neces- 
sary, and  to  provide  for  the  payment  of  the  same  by 
county  levies,  or  by  loans  negotiated  upon  the  bonds 
of  said  counties,  to  be  redeemed  by  county  levies  or 
otherwise. 

§  2.  The  said  courts  shall  have  power  and  authority 
to  distribute  the  salt  thus  purchased  amougst,  or  dis- 
pose of  the  same  to,  the  people  of  their  respective 
counties,  in  such  quantities,  upon  such  terms,  and 
*  under  such  regulations  as  the  said  counties  may  pre- 
scribe. 

§  8.  For  the  purpose  of  carrying  out  the  provisions 
of  this  act,  the  said  court  may  appoint  or  employ 
agents  or  commissioners,  and  take  from  them  bonds 
with  approved  security,  payable  to  their  respective 
counties,  in  such  penalties  as  such  courts  may  pre- 
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scribe,  with  condition  for  the  faithful  performance  of  ji^^^ 
their  duties  as  such  agents  or  commissioners.  The  Term. 
bonds  so  taken  shall  be  filed  in  the  clerk's  office  of  * 


the  court  in  which  they  are  taken,  and  may  be  put  in    o^nty^ 
suit  from  time  to  time,  by  the  said  court  in  behalf  of    ^J- 

'     -^  Stuart, 

the  said  counties,  or  by  any  person  injured  by  the  Buchanan 
breach  of  the  said  conditions. 

§  -.  This  act  shall  be  in  force  from  its  passage. 

It  was  under  this  act  that  the  contracts  in  the  case 
before  us,  and  those  known  as  the  Salt  cases,  are  now 
sought  to  be  enforced. 

The  learned  counsel  for  the  counties  assail  these 
contracts  upon  two  grounds  (common  to  all  the  cases). 
First,  That  the  act  of  the  legislature  under  which 
these  contracts  were  made,  was  the  act  of  a  pretended 
legislature  of  an  unlawful  and  usurped  government; 
and  that  therefore  all  contracts  made  under  this  pre- 
tended authority  of  such  legislation  were  illegal  and 
void.  Second,  That  all  such  contracts  come  within 
the  prohibition  of  the  present  state  constitution,  which 
declares  that  "no  county,  city  or  corporation  shall 
levy  or  collect  any  tax  for  the  payment  of  any  debt 
contracted  for  the  purpose  of  aiding  any  rebellion 
against  the  state  or  the  United  States."  Art.  10,  sec. 
10,  Const. 

These  are  the  two  grounds  upon  which  these  con- 
tracts are  assailed  by  the  counsel  representing  the 
different  counties. 

As  to  the  first  position  upon  which  counsel  claim 

that  these  contracts  cannot  be  enforced,  viz:  that  the 

contracts  were  made  under  the  pretended  authority  of 

an  unlawful  and  usurped  government,  it  is  sufficient 

to  say  that  the  Richmond  government  (so  called),  as 

well  as  the  Confederate   government,  of   which  it 
Vol.  xxvin — 68 
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Mar^    formed  a  part,  have  been  repeatedly  recognized  by 
Term,    this  court,  by  the  supreme  court  of  the  United  States, 


"■;     [    ~  and  by  the  legislature  of  the  restored  government,  as 

County*^  at  least  having  all  the  attributes  of  a  government  de 

Stu^    /acto.      Walker  v.  Christian,  21  Gratt.  291,  302;  Walker 

Buchanan  V.  Pierce,  21  Gratt.  722;  Newton  v.  Bushong,  22  Gratt 

628;  liuckman  v.  Lighiner^s  ex'ors,  24  Gratt  19;   Texas 

V.  White,  7  Wall.  U.  S.  R.  702,  733;    Thorington  v. 

Smith,  8  Wall.  U.  8.  R.  1. 

In  Walker  v.  Pierce,  Judge  Anderson,  speaking  for 
the  whole  court,  and  referring  to  an  act  of  the  legisla- 
ture passed  in  1863,  in  reference  to  Confederate  cur- 
rency, says:  "The  plaintiff  contends  that  this  act  has 
no  force  or  validity  as  a  law.  I  do  not  concur  in  that 
opinion.  It  was  the  act  of  the  legislature  of  the  state, 
which  had  the  power  to  enforce  all  its  enactments.  It 
had  the  force  and  effect  of  a  law  of  the  state,  and  was 
as  obligatory  on  the  citizens  of  the  state  as  is  any  law 
passed  by  subsequent  legislatures." 

The  opinion  of  Chief  Justice  Chase,  in  Texas  v. 
White,  is  as  applicable  to  that  portion  of  this  state 
now  recognized  as  Virginia,  as  it  was  to  the  state  of 
Texas.  He  says,  page  733,  **  And  yet  it  is  an  histori- 
cal fact,  that  the  government  of  Texas,  then  in  full 
control  of  the  state,  was  its  only  actual  government; 
and  certainly  if  Texas  has  been  a  separate  state,  and 
not  one  of  the  United  States,  the  new  government 
having  displaced  the  regular  authority,  and  having 
established  itself  in  the  customary  seat  of  power,  and 
in  the  exercise  of  the  ordinary  functions  of  adminis- 
tration, would  have  constituted,  in  the  strictest  sense 
of  the  words,  a  de  facto  government;  and  its  acts, 
during  the  period  of  its  existence  as  such,  would  be 
effectual,  and  in  almost  all  respects  valid.  And  to 
some  extent  this  is  true  of  the  actual  government  of 
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Texas,  thoagh  unlawful  and  revolutionary  as  to  the    JJ^77. 
United  States.  Term. 

It  is  not  necessary  to  attempt  any  exact  definition — " 

within  which   the  acts  of  such   a  state  government  ^Q^ty* ^ 
must  be  treated  as  valid  or  invalid.    It  may  be  said, 


V. 

.  ,  «>    .  ,  Stuart, 

however,  with  sufficient  accuracy,  that  acts  necessary  Buchanan 
to  peace  and  good  order  .  among  citizens,  such,  for  ^' 
example,  as  acts  sanctioning  and  protecting  marriage 
and  the  domestic  relations,  governing  the  course  of 
descents,  regulating  the  conveyance  and  transfer  of 
property,  real  and  personal,  and  providing  remedies 
for  injuries  to  person  or  estate,  and  other  similar  acts, 
which  would  be  valid  if  emanating  from  a  lawful 
government,  must  be  regarded  in  general  as  valid 
when  proceeding  from  an  actual  though  unlawful 
government." 

See  also  Thoringion  v.  Smith,  8  Wall.  U.  S.  R.  12;  ' 
Sproit  V.  UniUd  States,  20  Wall.  TJ.  S.  R.  459;  Hun^ 
tington  v.  Texas,  16  Wall.  U.  S.  R.  402;  Mans  v.  CUt/ 
of  Richmond^  Johns.  Rep.  Ch.  J.  Chasers  Decisions 
551;  Thomas  v.  CUy  of  Richmond,  12  Wall.  U.  S.  349, 
867. 

Upon  these  authorities,  as  well  as  upon  the  general 
principles  of  international  law,  recognized  by  all  wri- 
ters upon  the  subject,  from  Qrotius,  its  father,  down 
to  Wheaton  and  Phillimore,  its  latest  expoanders,  the 
government,  which  had  its  seat  at  Richmond  during 
the  late  civil  war,  was  at  least  a  government  de  facto^ 
and  all  its  acts  in  the  ordinary  administration  of  law, 
and  in  the  interests  of  civil  society,  and  for  the  protec- 
tection  of  civil  rights,  were  valid,  and  all  contracts, 
arising  out  of  the  laws  of  such  a  government,  will  be 
enforced,  after  the  restoration  of  peace,  to  the  extent 
of  their  just  obligations,  unless  it  be  shown  that  such 
laws  were  enacted,  or  contracts  entered  into,  ''for  the 
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u^\    P^^P^^®  ^^  aiding  any  rebellion  against  the  state  or 
Term,    against  the  United  States." 

• Such  laws  and  contracts  are  not  only  declared  valid 

{^nty*^  and  binding  by  the  decisions  of  this  court  and  of  the 

^-       supreme  court  of  the  United  States,  but  by  the  express 

Buchanan  statutes  of  the   restored   government  of  Virginia — 

whose  constitutionality  or.  validity  have  never  been 

questioned  in  this  court  or  elsewhere. 

On  the  28th  February,  1866,  an  act  was  passed  by 
the  legislature  of  the  restored  government,  the  very 
object  of  which,  as  shown  by  its  title  and  preamble, 
was  "to  give  eflect  to  certain  acts,  contracts  and  pro- 
ceedings during  the  late  war." 

After  reference  to  the  existence  and  actual  su- 
premacy of  the  Confederate  government  and  the  state 
government  as  a  part  of  it,  it  provides  as  follows: 
"And  whereas  doubts  may  arise  whether  any,  and 
what  acts,  contracts  and  proceedings,  done,  made  and 
had,  and  whether  any,  and  what  rights  and  titles  ac^ 
quired  under  the  authority,  or  supposed  authority,  of 
the  said  governments,  or  either  of  them,  are  valid  and 
effectual :  Now,  therefore,  for  the  better  protection  of 
the  people,*  and  for  preventing  and  settling  such 
doubts, 

"  Be  it  enacted  by  the  general  assembly,  that  all 
contracts  and  agreements  of  every  kind  and  nature 
whatsoever,  whether  executory  or  executed,  all  mar- 
riages, and  all  acts  and  proceedings  whatsoever,  made, 
done  or  had,  and  all  rights  and  titles  of  every  kind 
and  nature  whatsoever,  accrued  to  or  acquired  by  any 
person,  under  the  authority  of  either  of  the  govern- 
ments aforesaid,  or  of  any  law  established  and  recog^ 
nized  thereby,  *  *  *  an^  not  inconsistent  with 
the  constitution  and  laws  of  the  United  States,  or  with 
the  constitution  of  this  state,  and  all  such  contracts 
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and  other  acts  and  proceedings  made,  done  or  had,    ^'^\ 
and  rights  and  titles  acquired,  by  any  person  under    Tenn. 

the  authority  of  the  said  state  government  or  the  laws 

established  or  recognized  thereby,    *     *     *    shall  be    county*^ 
held  and  taken  to  be,  and  to  have  been,  at  all  times,    ^  ^• 

'  '  Stuart, 

of  the  same  force,  virtue  and  effect,  in  all  respects,  and  Buchanan 
none  other,  as  if  no  question  had  ever  been  made  as 
to  the  lawful  authority  of  said  governments,  or  either 
of  them." 

Thus  it  appears  that  by  an  express  enactment  of  the 
legislature  of  the  recognized  lawful  and  restored  gov- 
ernments, all  contracts  made,  and  rights  and  titles 
acquired,  under  the  authority  of  the  Richmond  gov- 
ernment, or  of  laws  established  and  recognized 
thereby,  are  expressly  recognized  as  valid  and  bind- 
ing, unless  '^inconsistent  with  the  constitution  and 
laws  of  the  United  States,  or  with  the  constitution  of 
the  state/' 

I  come  now  to  notice  the  second  ground  upon  which 
the  validity  of  the  contracts  undet*  consideration  is 
assailed  by  the  learned  counsel  representing  the  coun- 
ties in  these  suits,  to  wit:  "that  all  these  contracts 
come  within  the  inhibition  of  the  state  constitution, 
which  declares  that  *no  county,  city  or  corporation 
shall  levy  or  collect  any  tax  for  the  payment  of  any 
debt  created  for  the  purpose  of  aiding  any  rebellion 
against  the  state  or  against  the  United  States.' " 

The  question  we  have  to  determine  is,  were  the 
debts  contracted  by  these  counties,  in  the  purchase  of 
salt  for  the  use  of  its  citizens,  "  created  for  the  pur- 
pose of  aiding  any  rebellion  against  the  state  or  the 
United  States?" 

1st.  Was  there  anything  in  the  act  itself  which  con- 
ferred the  authority  to  make  these  purchases,  which 
makes  it  liable  to  the  objection  that  it  was  passed  for 
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'^77-  the  purpose  of  aiding  any  rebellion  against  the  state 
Term.    OF  against  the  United  States? 

It  has  already  been  shown  that  it  was  a  legislative 

Sunty*^  act  of  a  government  de  facio^  and  is  as  operative  and 
"'       valid  as  if  it  had  been  the  legislative  act  of  a  govern- 

Buchanan  mcnt  de  juve;  provided  it  is  not  subject  to  the  objec- 
tion that  it  was  passed  for  an  unlawful  purpose.  Cer- 
tainly no  such  unlawful  purpose  is  indicated  upon  the 
face  of  the  act,  either  from  its  object  or  express  terms. 
Its  title  indicates  its  purpose:  "An  act  to  authorize 
the  county  courts  to  purchase  and  distribute  salt 
amongst  the  people,  and  provide  paymemt  for  the 
same."  Surely  this  is  a  lawful  purpose.  It  cannot 
be  held  that  the  motive  and  object  of  the  legislature 
in  passing  such  act  was  unlawful  and  treasonable. 
The  courts  will  not  impute  unlawful  motives  to  the 
legislature  where  the  terms  of  the  act  do  not  disclose 
the  unlawful  purpose.  As  was  said  by  Judge  DeniOj 
in  People  v.  Draper ^  15  N.  T.  533,  645 :  ^'If  a  given 
act  of  legislation  is  not  forbidden  by  express  words  or 
by  necesary  implication,  the  judge  cannot  listen  to  a 
suggestion,  that  the  professed  motives  for  passing  it 
are  not  the  real  ones.  If  the  act  can  be  upheld  upon 
any  views  of  expediency  or  public  policy  which  the 
legislature  may  have  entertained,  the  law  cannot  be 
challenged  in  the  courts."  See  also  People  v.  Shepardy 
36  N.  Y.  285,  289.  The  same  doctrine  is  recognized 
by  this  court  in  Dearing  v.  RmckeVy  18  Gratt.  427,  437, 
where  it  is  said  by  Judge  JoynjeSy  **  Whatever  we  may 
speculate  about  the  real  purpose  of  the  legislature,  we 
must,  if  the  language  will  allow  it,  impute  to  them  a 
lawful  purpose,  and  put  such  a  construction  upon  the 
act  as  will  make  it  consistent  with  the  supreme  law." 
Adopting  this  rule  of  construction,  it  is  plain  that 
both  the  act  itself,  and  the  contracts  made  under  it» 
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were  not  unlawful.    If  these  debts  had  been  created     '^77- 

March 

under  the  authority  of  a  lawful  government  ( I  mean    Term. 

lawful  in  the  sense  of  the  decisions  of  the  courts),,  no 

question  could  have  been  raised  as  to  their  validity,    o^^ty  ^ 
And  the ^ true  test  of  their  validity  is,  were  they  en-    ^• 
acted  **  for  the  purpose  of  aiding  any  rebellion  against  Buchanan 
the  state  or  against  the  United  States." 

The  purpose  of  the  act  was  "to  furnish  salt  to  the 
people  of  the  commonwealth,"  not  to  soldiers  in 
armed  rebellion  against  the  state  or  the  United  States, 
but  to  the  people  of  the  commonwealth — women, 
children,  old  men,  non-combatants,  slaves — all  which 
make  up  the  people  of  the  commonwealth.  This 
article  of  prime  necessity,  absolutely  requisite  for  the 
preservation  of  human  life  and  animal  life,  was  to  be 
furnished  and  distributed  by  the  terms  of  the  act 
through  agencies  of  the  civil  government,  and  not  the 
military.  Neither  military  officers  were  called  upon, 
nor  military  orders  issued,  to  effect  its  distribution. 
It  was  distributed  to  the  people  through  the  civil 
courts,  which  had  their  existence  and  regular  consti- 
tutional organization  long  before  any  "  rebellion"  was 
dreamed  of;  and  it  was  the  agents  of  those  courts, 
and  not  of  the  military  authorities,  then  at  war  with 
the  United  States,  through  whom  these  bounties  of 
charity  and  humanity  were  dispensed  to  the  people  of 
the  commonwealth.  It  is  true  that  supplies  of  salt  to 
the  people  preserved  life  and  promoted  health,  and 
thus  enabled  them  the  better  to  resist  invasion,  and  to 
carry  on  the  war  then  waged  between  the  north  and 
south;  and  in  this  sense  may  be  said  to  be  remotely 
and  indirectly  in  aid  of  the  rebellion.  The  same  may 
be  said  of  every  act  of  charity,  of  humanity  and  self- 
preservation  done  during  a  civil  war.  K  I  gave  to  a 
starving  soldier  a  crust  of  bread  or  a  cup  of  cold 


Digiti 


ized  by  Google 


544  COURT    OF  APPEALS    OP  VIRGINIA. 

1877.     water — if  a  mother  nursed  and  watched  beside  her 

March 

Tenn.    sick  or  wounded  son,  seeking  by  her  tenderness  and 
"^^    ~     care  to  restore  him  to  health  and  strength — ^if  amid 
County^^  the  sickening  horrors  of  the  hospital  and  the  prison 
Stuart     *°g®'^  ^^  mercy  were  ministering  to  the  suffering  and 
Buchanan  the  dying,  and  a  single  soldier  be  rescued  from  death — 
or  a  single  wounded  man  is  healed  and  sent  back  to 
the  ranks — "aid"  is  given  remotely   and  indirectly 
"to  the  rebellion."    Are  such  acts  as  these — dictated 
by  the  instincts  of  nature  and  the  appeals  of  our  com- 
mon  humanity — to  be  denounced  as   unlawful    and 
treasonable?    Does  the  existence  of  a  civil  war  loosen 
the  bonds  of  society  and  destroy  all  natural  and  civil 
rights?     Are  the  horrors  of  war  to  be  increased  and 
intensified  by  a  total  suspension  of  the  administration 
of  laws?    Must  anarchy  rule  supreme  because  a  peo- 
ple are  engaged  in  civil  war?    Does  the  maxim,  ^Hnter 
arma  leges  silenty^  mean  that  all  the  laws  of  society  and 
of  self-preservation  are  to  be  silenced,  and  all  natural 
rights  and  civil  rights  be  destroyed,  or  yield  to  the 
laws  of  war? 

•  Society  has  a  right  to  protect  itself.  A  state  must 
provide  for  the  health  and  the  lives  of  its  citizens.  In 
doing  this  it  but  conforms  to  the  law  of  nature  and 
the  law  of  God.  "  The  law  of  nature,"  says  Black- 
stone,  "being  coeval  with  mankind,  is  supreme  in 
obligation  to  any  other.  No  human  laws  are  of  any 
validity  if  contrary  to  this." 

"The  law  of  England  (says  Broom  in  his  Commen- 
taries on  the  Common  Law),  whether  statutory  or 
customary,  professes  to  act  in  accordance  with,  and  to 
be  regulated  by,  certain  great  fundamental  principles. 
It  professes  to  act  and  adjudicate  conformably  to  the 
law  of  nature,  the  law  of  God,  to  common  sense,  to 
legal  reason,  to  justice  and  humanity." 
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The   enlightened  jarisprudence  of  every  civilized    JL^77- 
country  recognize  and  enforce  these  doctrines.     They     Term. 

have  been  repeatedly  declared  even  by  that  tribunal 

(the  supreme  court  of  the  United  States)  which  would  ^S)Tnty'^ 
be  very  slow  to  legalize  or  validate  any  act  intended       ^• 
to  give  aid  to  the  rebellion.  Buchanan 

In  Texas  Y.  White  (supra)  Judge  Chase  said:  "Acts  ^  ^^" 
necessary  tb  peace  and  good  order,  *  *  and  other 
similar  acts  (and  surely  acts  for  the  preservation  of 
the  health  and  life  of  the  citizen  come  within  the  cate- 
gory), which  would  be  valid  if  emanating  from  a  law- 
ful government,  must  be  regarded  in  general  as  valid 
when  proceeding  from  an  actual  though  unlawful  gov- 
ernment 

In  Mans  v.  Gty  of  Bichmond  {supra)  the  same  judge 
said:  "In  Texas  v.  Whiter  the  supreme  court  held 
that  the  acts  of  a  body  exercising  authority  in  an  in- 
surgent state  as  a  legislature  must  be  regarded  by  the 
United  States  as  either  valid  or  not  according  to  the 
subject  matter  of  legislation.*' 

Again  he  says  in  the  same  ciC^e :  "  As  to  regula- 
tions concerning  marriage,  descents,  conveyances  of 
property — everything,  in  short,  which  belongs  to  or- 
dinary business  and  the  common  transactions  of  life — 
its  acts  may  be  upheld  as  valid.  But,  on  the  other 
hand,  those  acts  which  were  intended  to  give  a  sanc- 
tion to  proceedings  of  any  body,  corporate  or  other- 
wise, which  would  have  a  tendency  to  subvert  the 
authority  of  the  United  States,  cannot  be  so  regarded." 

In  Thmias  v.  The  City  of  Bichmond,  12  Wall.  U.  S. 
R.  349,  867,  Mr.  Justice  Bradley,  declaring  the  unani- 
mous opinion  of  the  court,  says:  "Laws  made  for  the 
preservation  of  public  order  (and  a  fortiori  for  the  pre- 
servation of  life  and  health),  and  for  the  regulation  of 

business  transactions  between  man  and  man,  and  not 
Vol.  xxvni — 69 
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1877.     iQ  ai(j  Qp  promote  the  rebellion,  though  made  by  a 
Term,     mere  de  facto  government  not  recognized  by  the  United 

States,  would  be  so  far  recognized  as  to  sustain  the 

^County*^  transactions  which  have  taken  place  under  them." 

v-  In   Thoringion  v.  Smith  (supra)  it  was  declared  that 

Buchanan  "  transactions  in  the  ordinary  course  of  civil  society, 
though  they  may  indirectly  and  remotely  promote  the 
ends  of  the  unlawful  government,  are  without  blame, 
except  when  proved  to  have  been  entered  into  with 
the  actual  intent  to  further  insurrection  or  rebellion.'' 
The  supreme  court  said  in  Huntington  v.  TezaSy  16 
Wall.  IT.  8.  R.  402,  if  the  bonds  in  controversy  "had 
been  issued  and  applied  to  the  support  of.  schools,  or 
the  maintenance  of  asylums  for  the  insane,  for  the 
deaf,  mute  or  the  blind,  or  to  other  purposes  equally 
legitimate,  the  presumption  would  be  in  favor  of  the 
holders  of  the  bonds,  and  not  against  them."  *  *  * 
Whether  the  alienation  of  the  bonds,  by  the  usurping 
government,  divests  the  title  of  the  state,  depends  on 
other  circumstances  than  the  quality  of  the  govern- 
ment.  If  the  government  was  in  actual  control  of  the 
state,  the  validity  of  the  alienation  must  depend  on 
the  object  and  purposes  of  it.  If  that  was  just  in 
itself  and  laudable,  the  alienation  was  valid. 

In  conformity  with  these  principles,  so  often  and 
clearly  defined  by  the  decision  of  the  supreme  court 
of  the  United  States,  as  well  as  by  this  court,  it  was 
perfectly  competent  for  this  de  facto  state  government 
to  pass  the  act  of  May  9th,  1862,  under  which  those 
debts  were  created.  The  act  itself  makes  no  refer- 
ence to  war  or  state  defence;  its  subject  matter  is  in 
the  interests  of  humanity  and  the  preservation  of 
society  itself.  Its  professed  object,  as  shown  in  its 
title,  is  to  give  relief  to  the  needy,  helpless,  non-com- 
batant people,  and  not  to  the  maintenance  of  a  mili- 
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tary  force.    These  professed  motives  being  not  only     '^7^ 
innocent,  but  commendable,  we  ought  not  to  entertain     Term. 
a  suggestion  that  these  were  not  the  real   motives.  ~ — — ;- 
Every  presumption  will  be  made  in  favor  of  a  lawful    county  * 
purpose.    It  must  be  proved  that  the  actual  intent  in     ^' 
the  passage  of  the  act  was  "  to  promote  the  rebellion,"  Buchanan 
and  that  these  debts  were  created  for  the  purpose  of 
aiding  rebellion  against  the  state  or  the  United  States. 
In  these  cases  no  such  intent  is  proved;  but,  on  the 
contrary,  it  is  plain  that  the  act  was  passed  for  the  law- 
ful and  humane  purpose  of  furnishing  to  the  people 
that  article  of  pure  necessity,  without  which  all  human 
life  and  animal  life  must  perish.     It  matters  not  that 
the  scarcity  of  salt  was  produced  by  the  war.     Whe- 
ther by  war,  or  pestilence,  or  famine,  or  earthquake, 
or  flood,  or  fire,  or  any  other  great  calamity;  if  this 
great  necessity  for  the  preservation  of  health  and  of 
life  existed,  it  was  the  duty  of  the  state  to  supply  it  to 
its  citizens;  and  every  contract  made  for  this  lawful 
and  humane  purpose  is  as  legal  and  valid,  as  sacred 
and  binding,  as  any  contract  ever  enforced  in  a  court 
of  justice. 

I  should  say  therefore,  both  upon  principle  and  au- 
thority, that  the  obligations  assumed  by  the  counties 
for  the  purchase  of  salt,  under  the  act  of  May  9th, 
1862,  are  valid,  and  must  be  enforced. 

Now  at  this  point,  before  entering  upon  a  discussion 
of  further  views  enforced  by  the  learned  counsel  for 
the  appellant,  with  much  ingenuity  and  ability,  I  desire 
to  say,  in  justice  to  my  brother  Anderson^  that  in  the 
opinion  I  wrote,  after  the  adjournment  of  the  court, 
carrying  out  my  oral  opinion,  delivered  from  the 
bench  in  the  cases  known  as  the  salt  cases^  decided  by 
a  divided  court  in  1876, 1  unintentionally  gave  to  his 
language  an  interpretation  not  intended  by  him.  From 
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1877-  his  explanation  afterwards,  I  am  satisfied  I  had  mis- 
Term,    conceived  his  meaning,  and  I  now  take  pleasure  in 

repairing  any  injustice  which  may  have  been  done  him 

Ownty  ^  in  the  course  of  that  opinion  arising  from  such  mis- 
^-  conception;  but  I  am  constrained  to  say,  most  respect- 
Buchanan  fully,  that  his  vicws,  as  modified  and  explained,  do 
not  meet  my  concurrence,  and  admitting  his  premises 
to  be  correct,  would  lead  my  mind  to  a  contrary  con- 
clusion. 

But  it  is  urged  by  the  learned  counsel  for  the  appel- 
lant, in  his  petition  of  appeal,  that  *Hhe  present 
county  of  Dinwiddie  is  a  different  cdunty  organization 
from  that  whose  agent  contracted  the  debt,  and  is  qo- 
wise  bound  therefor.*' 

If  I  understand  this  position  it  is  this — that  the 
counties  which  made  the  contracts  are  not  the  same 
counties  which  are  now  called  upon  to  meet  them  by 
payment.  How  have  they  lost  their  identity?  When 
and  where? 

The  state  has  certainly  not  lost  its  identity  by  the 
events  of  the  war.  That  it  has  not  has  been  sol- 
emnly decided  by  this  court.  In  Siggvnbotham's  ex^x 
V.  Commonwealth,  25  Qratt.  627,  the  lamented  Judge 
Bouldin,  speaking  for  the  whole  court  said,  page  685, 
"Virginia  has  not  lost  her  identity  by  the  loss  of 
forty-eight  counties  and  the  inhabitants  thereof.  Im- 
poverished, crushed  and  dismembered,  like  a  multi- 
tude of  her  faithftil  defenders,  she  is  Virginia  stilly 
and  so  I  trust  she  will  long  remain.  I  am  wholly 
unwilling  to  admit  that  her  identity  has  been  lost^'' 

Now  if  dissolution  cannot  be  predicated  of  the  state, 
how  can  it  be  of  the  counties?  Can  the  state  live  and 
the  counties  perish?  Can  the  state  "remain  the 
same"  and  the  counties  changes-can  the  state  retain 
its  identity  and  the  counties  lose  their  identity? 
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What  is  meant  by  tBe  declaration  that  there  is  "  a    .".^77. 

•^  March 

want  of  identity  between  the  contracting  party  and    Tenn. 
the  paying  party?"     The  contracting  party  is  the~^    \ — ;" 
county  of  Dinwiddie  in  January  1862.     Is  not  the    county^ 
county  of  Dinwiddie  the  same  county  in  January  1862      J- 
as  in  January  1866  or  in  January  1876.    Surely  it  will  Buchanan 
not  be  contended  that  its  identity  is  destroyed  because 
its  citizens  in  1862  are  not  the  same  in  1866  or  1876. 
If  any  change  in  the  actual  residents  of  a  county  could 
destroy  its  identity,  it  would  lose  its  identity  every 
day.     The  county  of  Dinwiddie  continues  to  be  the 
county  of  Dinwiddie,  however  its  inhabitants  mays 
change  either  by  increase  or  decrease.    It  is  the  iden- 
tical county  now  that  it  was  before  any  of  its  inhabi- 
tants were  born..     This  court  has  more  than   once 
decided  that  not  even  an  excision  of  a  part  of  its  ter- 
ritory and  incorporation  of  a  part  of  its  inhabitants 
with  another  county  or  municipality  destroys  the  iden- 
tity of  a  county.    Harrison  Justices  v.  Holland^  8  Gratt. 
247;   Wade  and  others  v.  City  of  Richmond^  18  Qratt. 
^88.     Within  a  few  years  past  one-third  of  the  popu- 
lation of  the  county  of  Henrico  has  been  incorporated 
with  the  city  of  Richmond.     Surely  no  one  will  con- 
tend that  thereby  the  county  of  Henrico  has  lost  its 
identity.   It  is  still  the  same  county  that  it  was  before. 
How  can  it  be  said,  then,  that  the  county  of  Dinwid- 
die as  it  stood  in  January  1862  is  not  the  same  as  it 
stands  at  the  present  day.    Its  territory  is  the  same, 
its  population  is  but  little  changed,  and  substantially 
the  same  body  of  laws  govern  it  now  as  in  1862. 

The  declaration  that  there  is  "want  of  identity" 
between  the  counties  during  the  existence  of  the  war 
and  after  its  close  is  a  declaration  in  another  form  that 
the  counties  perished  or  lost  their  identity  during  the 
war.    It  is  admitted  that  the  states  did  not;  and  a 
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^^77.    fortiori  the  coanties  did  not.    If  the  state  retained  its. 

Term,    identity,  the  counties  a  fortiori  remained  the  same. 
*-; — ; — -  But  if  by  the  argument  that  there  is  a  "want  of  iden- 

Q^nty^^tity   between   the  contracting  party  and  the  paying 

Stuart  P^^^y "  ^*  ^^  meant  to  assert  that  a  county  within  the 
Buchanan  territory  of  a  state,  while  it  was  one  of  the  Confede- 
rate States,  is  not  the  sanie  county  after  that  state  has, 
by  the  destruction  of  the  Confederacy,  been  restored 
to  the  Onion,  then  all  I  have  to  say  is,  why  is  it  that 
in  the  cases  involving  the  same  question,  decided  by 
this  court  and  by  the  supreme  court  of  the  United 
States,  no  such  ground  has  ever  before  been  even 
hinted  at  either  by  court  or  counsel. 

In  Janes  v.  City  of  Richmond^  18  Qratt.  517,  the  city 
of  Richmond  made  during  the  war,  upon  the  eve  of 
the  evacuation,  a  contract  to  pay  its  citizens  for  all  spi- 
rituous liquors  which  as  a  measure  of  peace  and  order, 
it  was  deemed  necessary  to  destroy.  This  contract 
was  enforced  after  the  war.  It  was  never  hinted  that 
the  city  of  Richmond  which  made  the  contract  was- 
not  the  same  city  of  Richmond  which  was  required  to 
pay  the  damages.  There  was  the  same  "  want  of  iden- 
tity" between  Richmond  during  the  war  and  Rich- 
mond after  the  war  as  there  was  between  the  county 
of  Binwiddie  during  the  war  and  the  county  of  Din- 
widdle after  the  war.  So  in  the  case  of  the  Town  of 
Danville  v.  Pace^  25  Gratt.  1,  the  bonds,  the  subject  of 
controversy,  were  issued  by  the  town  of  Danville  dur- 
ing the  war.  Judgment  was  given  upon  these  bonds 
after  the  war,  which  was  affirmed  by  this  court.  It 
was  never  suggested  by  court  or  counsel  that  there 
was  any  "  want  of  identity  "  between  Danville  during 
the  war  and  Danville  after  the  war,  or  that  these  con- 
tracts made  by  these  towns  during  the  war  could  not 
be  enforced  against  them  after  the  war.    In  both 
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cases  the  court  was  unanimous.     See  also  Miller  Sr    ^i^77. 

*'      March 

Franklin  v.  City  of  Lynchburg^  20  Qratt.  330,  in  which    Term. 

Judge  Anderson  delivered  the  opinion  of  the  court. 

So  in   the   cases  of  Evans  v.   City  of  Richmond  and    o^nty^ 
Thomas  v.  same  {mpra\  it  never  was  hinted  by  Chief     J- 
Justice  Chase  or  Mr.  Justice  Miller^  who  delivered  the  Buchanan 
opinion  of  the  court  in  these  two  cases  respectively, 
that  the  City  of  Richmond  which  issued  the'* small 
notes,''  the  subject  of  controversy,  was  not  the  same 
city  of  Richmond  against  which  payment  was  to  be 
enforced;  but  the  case  turned  upon  the  ground  that 
the  purpose  for  which  they  were  issued  was  unlawful, 
because  in  aid  of  the  rebellion. 

The  fact  that  these  suits  were  brought  against  muni- 
cipalities can  make  no  difference.  The  counties  must 
be  governed  by  the  same  principles  which  control 
these  cases. 

The  argument  that  these  contracts  must  now  be 
declared  invalid,  because  the  county  of  Dinwiddle  is  a 
different  county  from  that  which  made  the  contract,  is 
but  another  form  of  asserting  the  proposition,  that  the 
counties  and  county  courts  during  the  war  had  no 
power  to  bind  the  counties  or  their  people  after  the 
war.  What  are  the  consequences  which  would  flow 
from  the  establishment  of  such  a  doctrine?  Have 
they  been  seriously  considered?  What  becomes  of 
the  judgments  of  the  county  courts  of  that  time? 
Are  they  binding  now?  Or  was  there  such  a  want  of 
identity  between  the  county  courts  that  pronounced 
the  judgments  and  the  county  courts  of  1866  that  the 
latter  could  not  enforce  them  ?  Are  the  roads  which 
the  county  courts  established  in  1862  no  public  roads 
in  1866?  Are  the  amounts  awarded  for  condemnation 
in  1862  collectable  now?  Are  the  roads  which  were 
discontinued  by  county  courts  in  1862  still   public 
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1877.     roads,  notwithstanding  their  alleged  discontinuance? 
Term.    Are  the  probates  which  they  allowed  during  the  war 

valid  now?     Are  the  wills  which   they  admitted  to 

C^nty*^  P**^^^*®  then  valid  instruments  now?    Are  the  deeds 
^•^     recorded  in  the  clerks'  offices  of  these  courts  legally 

Bucijanan  recorded  ?  Are  the  recognizances,  taken  enforceable 
now  ?  Are  the  administrations  which  they  committed 
to  the  hands  of  sheriffs,  administrators  and  executors 
lawfully  in  the  hands  of  these  parties  now?  Are  the 
levies  which  they  laid  unlawful;  and  can  the  aggrieved 
citizen  recover  the  unlawful  tax  he  has  paid?  Are  the 
bonds  of  public  officers  taken  by  these  courts  invalid 
and  no  longer  binding?  How  can  these  questions, 
and  a  hundred  others,  be  answered,  if  it  be  true  that 
the  counties  of  this  state  lost  their  identity  during  the 
war,  and  are  not  the  same  counties  now  that  they  were 
during  the  war?  Are  not  these  questions  all  solved  in 
the  confirming  act  of  February  28th,  1866?  And  was 
it  not  the  very  purpose  and  object  of  that  act  to  remedy 
the  very  evils  which  would  arise  from  the  doctrine  as- 
serted? The  whole  scope  of  the  act  is  to  carry  out 
what  its  title  asserts — *'to  give  effect  to  certain  acts, 
contracts  and  proceedings  during  the  late  war."  So 
even  if  it  be  true  that  the  counties  now  are  not  the 
same  counties  which  made  the  contracts  (to  which  I 
utterly  dissent),  yet,  under  the  express  terras  of  the 
confirming  act,  these  contracts  are  still  binding  upon 
the  counties  and  people  thereof. 

Public  necessity,  public  morals,  and  the  interest  of 
good  government.require  that  this  court  shall  carry 
out  and  firmly  maintain  the  confirming  act  of  1866, 
passed  by  a  legislature  of  our  wisest  and  best  men,  at 
a  period  when  anarchy  would  follow  war,  and  when  it 
required  the  voice  of  law  to  dispel  chaos  and  repro- 
duce order. 
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It  is  impossible  to  estimate  the  disastrous  coDse-  ^^ 

^uences  which  would  flow  from  a  failure  to  carry  out  Term, 
-and  enforce  these  wise  enactmeDts. 


Titles  would  be  destroyed;  estates  would  be  ruined;    cwmty 
probate  of  wills  would  be  invalid;  the  acts  of  adminis-    gj- 
trators,  executors,  and  guardians  and  other  fiduciaries  Buchanan 
would  be  mere  nullities.     The  bonds  of  matrimony 
would  be  dissolved,  or  marriage  made  adulterous  and 
ofibpring  illegitimate;  the  punishment  of  felons  would 
be  made  false  imprisonment  or  their  execution  m.urder: 
In  a  word,  the  bonds  of  society  would  be  loosened  and 
-anarchy  would  reign  supreme. 

But  it  is  further  argued  by  the  learned  counsel  for 
the  appellant,  that  this  and  like  debts  were  created  in 
consequence  of  secession,  and  grew  out  of  the  war, 
and  cannot  therefore  now  be  enforced;  that  the  ac- 
tion of  the  county  court  to  supply  the  people  with 
salt  was  rendered  necessary  by  the  war,  and  was 
necessary  to  encourage  and  strengthen  the  people  to 
maintain  the  war  for  the  establishment  of  the  Con- 
federacy. 

This  is  carrying  the  doctrine  far  beyond  that  de- 
clared by  the  Federal  courts.  If  anything  is  settled 
by  the  decisions  of  the  supreme  court  of  the  United 
States,  it  is  that  the  validity  of  the  legislation,  or 
other  acts  during  the  war,  depends  upon  the  character 
ot  the  act,  and  not  upon  the  fact  that  the  particular 
legislation  was  consequent  upon  the  events  of  the 
war,  or  flowed  from  the  actual  condition  of  things. 
The  Federal  tribunals  have  always  applied  the  test  to 
the  act  which  was  done,  or  the  legislation  wliich  was 
enacted,  and  have  never  stigmatized  any  act,  or  any 
legislation  with  illegality,  merely  because  secession 
made  it  necessary,  or  because,  if  there  had  been  no 

recession,  the  act  would  never  have  been  done.    Will 
Vol.  xxvni — 70 
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1877.     QQr  courts  establish  a  more  stringent  or  sweeping  role- 
Term,    than  the  Federal  courts? 
— ; — ;    ;■     The  only  case  relied  upon  by  the  learned  counsel  to 
Q^ty*^  sustain  this  position,  is  that  of  Leake  y.  ComW  of  Rkh- 
Stuart     ^^^>   6"*  North   Car.    R. ;   opinion  of  Chief  Justice 
Buchanan  PeaTSOTi  siucc  Overruled. 

This  is  the  only  case  referred  to,  to  sustain  the  view 
suggested;  and  this  case  is  opposed  by  the  whole  cur- 
rent of  decisions  in  the  Federal  courts,  in  this  court, 
and  in  the  courts  of  Tennessee,  Alabama,  Mississippi 
and  Texas. 

I  am  the  more  confirmed  in  my  opposition  to  these 
views  of  the  learned  counsel,  because  their  logical 
conclusion  and  legitimate  results  would  inevitably 
tend  to  a  repudiation  of  all  debts,  public  and  private, 
contracted  during  the  war.  Why  should  not  the 
same  principle  be  applied  to  a  debt  contracted  by  an 
individual  during  the  war,  as  to  a  debt  created  by  a 
corporation  ? 

If  a  contract,  made  by  a  corporation,  which  "was 
rendered  necessary  by  reason  of  secession,"  cannot 
now  be  enforced,  why  should  we  enforce  against  indi- 
viduals contracts  which  also  "were  rendered  necessary 
by  reason  of  secession  ?"  Was  not  the  debt  enforced 
in  the  case  of  Mann  v.  Dozier^  24  Gratt.  1,  a  contract 
which  **was  rendered  necessary  by  reason  of  seces- 
sion ?"  Are  not  all  suits  upon  bonds  given  to  substi- 
tutes which  have  been  enforced  since  the  war,  suits 
upon  contracts  "  rendered  necessary  by  reason  of  se- 
cession ?"  Coul*  it  not  be  said,  indeed  must  it  not  be 
said,  of  all  contracts  made  for  the  payment  of  Con- 
federate money,  that  they  "were  rendered  necessary 
by  reason  of  secession,"  and  that  "had  there  been  no 
Confederacy,  no  such  contract  could  have  been  made?" 
And  yet  we  know  that  such  contracts,  by  the  thou- 
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sand,  have  been  ODforced  by  this  court  and  by  every    ^^^7- 
other  court  in  the  commonwealth.     We  hold  that  the    Term, 
contracts  of  individuals  ''which  were  rendered  neces--^     ;    ^ 
sary  by  secession,"  and  which  would  never  have  been    county*^ 
made  "  had  there  been  no  Confederacy,"  are  binding       J- 
and  valid.     How  can  we  say  that  when  such  contracts  Buchanan 
are   made  by  corporations  and   counties  (which  are 
quasi  corporations),  that  they  are  invalid   and  void. 
There  is  no  difference  in  principle.     And  indeed  this 
court,  at  its  last  term,  held  that  a  corporation  (the 
Eastern    Lunatic   Asylum)  was   bound   for    a  claim 
which   originated  during   the  war,  and  which  never 
could  have  arisen  *' if  there  had  been  no  secession," 
and  no  "  Confederacy."    See  Eastern  Lunatic  Asylum  v. 
Oarretiy  27  Gratt.  168.     I  can  see  no  reason  why  a  dif- 
ferent rule  is  to  apply  to  corporations  than  to  indi- 
viduals.    I  would  excuse  neither  from  the  payment  of 
their  just  obligations,  if  lawful  in  themselves. 

The  constitution  itself  makes  a  distinction  between 
contracts  made  by  the  state  while  under  the  dominion 
of  the  Confederate  government  and  those  made  by 
cities,  counties  and  corporations.  Payment  of  the 
former  is  expressly  prohibited;  but  payment  of  the 
latter  is  only  prohibited  when  they  are  debts  created 
for  the  purpose  of  aiding  any  rebellion  against  the 
state  or  the  United  States. 

The  constitution  makes  no  other  inhibition.  The 
very  distinction  which  it  makes  between  debts  created 
by  the  state  and  those  created  by  counties  and  corpo- 
^  rations,  shows  that  whenever  such  debts  are  lawful  in 
themselves  they  may  still  be  enforced.  It  does  not 
prohibit  payment  of  such  as  "  were  rendered  necessary 
by  secession,"  or  such  as  would  not  have  been  con- 
tracted "if  there  had  been  no  secession  and  no  Con- 
federacy;" but  the  inhibition  is  against  the  payment 
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1877.     Qf  2i\[  debts  "  created  for  the  purpose  of  aiding  any  re- 
Term,    bellion  against  the  state  or  the  United  States."   Unless 

it  comes  within  this  category  it  is  a  lawful  contract 

'S)unty*^  and  must  be  enforced.     I  cannot  add   another  pro- 

J-  hibition  which  the  constitution  does  not  recognize. 
Buchanan  These  considerations  lead  my  mind  to  this  conclu- 
sion: that  whenever  it  appears  from  the  facts  clearly 
proved,  or  from  fair  and  legal  inferences  from  the 
facts,  that  the  contract  of  the  parties  was  made  "for 
the  purpose  (that  is,  with  the  intent)  of  giving  aid  to 
any  rebellion  against  the  state  or  the  United  States," 
I  should  declare  the  contract  invalid  and  void:  but 
where  this  does  not  appear,  I  should  uphold  and  en- 
force it;  and,  as  I  have  already  indicated,  that  a  con- 
tract made  by  counties  and  corporations  under  act  of 
May  9th,  1862,  is  not  subject  to  the  inhibition  of  the 
constitution,  but  is  lawful  and  valid  and  must  be 
enforced. 

The  counsel  for  the  appellant  relies  strongly  upon 
the  cases  of  Chalkley  v.  Commonwealihy  20  Gratt.  404, 
and  De  Rothschild  v.  The  Auditor,  22  Gratt.  44,  as 
ruling  this  case. 

The  argument  is  based  upon  an  entire  misconcep- 
tion of  the  principles  decided  in  those  cases;  and  they 
have  no  application  to  the  case  before  us.  In  those 
cases  it  was  held  that  the  present  state  government 
(the  restored  government,  so-called)  was  not  the  suc- 
cessor of  the  Richmond  government,  and  was  not 
responsible  for  debts  contracted  by  that  government; 
and  that  the  present  state  government  was  inhibited 
by  express  terms  of  the  constitution,  from  paying 
any  debt  contracted  by  the  Richmond  government 
during  the  war.     Art.  10,  sec.  10. 

This  positive  inhibition  of  the  constitution  must  be 
observed:  but  the  same  section  only  prohibited  the 
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payment  by  connties  and  corporations  of  such  debts    w^'^^ 
as  were  created  for  the  purpose  of  aiding  the  rebellion.     Term. 

I  am  of  opinion,  for  the  reasons  herein  stated,  that  ~    ]    ;" 
the  contract  of  the  county  of  Dinwiddle  with  Stuart,    c^nty*^ 
Buchanan  &  Co.,  for  furnishing  salt  to  the  people  of    gj^^ 
that  county,  during  the  late  war,  was  a  lawful  con-  Buchanan 
tract,  and  must  now  be  enforced. 

But  I  am  further  of  opinion,  that  said  contract  was 
one  solvable  in  Confederate  currency,  and  should  be 
scaled  to  its  value  in  gold  at  the  date  of  the  contract, 
to  wit,  on  the  29th  May,  1862. 

Addbrson,  J.  The  contract  in  this  case,  it  is  claimed, 
was  made  by  authority  of  an  act  of  the  Confederate 
state  of  Virginia,  passed  May  9th,  1862.  Unless  the 
power  was  vested  in  the  county  court  by  an  act  of  the 
legislature,  it  could  not  bind  the  people  of  the  county 
by  contract. 

The  county  court  is  invested  with  judicial  power  by 
the  constitution ;  but  not  to  make  contracts  for  the 
county,  or  the  people  of  the  county.  It  is  in  no 
proper  sense,  the  representative  or  agent  of  the  peo- 
ple; was  never  constituted  such  by  the  voice  or  act 
of  the  people;  and  can  only  be  authorized  to  bind  the 
people  by  act  and  authority  of  the  legislature  of  the 
state.    It  is  a  delegated  power. 

Was  the  contract  in  question  made  pursuant  to  the 
authority  given  by  the  Confederate  legislature  ?  The 
first  section,  under  which  the  authority  is  claimed,  is 
as  follows:  County  courts  are  "authorized  and  em- 
powered to  order  the  purchase,  for  the  use  of  the 
people  of  said  counties  respectively,  such  quantities  of 
salt  as  the  said  courts  may  deem  necessary,  and  to  pro- 
vide for  the  payment  of  the  same  by  county  levies,  or  by 
loans  negotiated  upon  the  bonds  of  said  counties,  to 
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1877.     be  redeemed  by  coanty  levies  or  otherwise."    Upon 

March  ^  ^  .  .-.        ,      . 

Tenn.    a  fair  constroction  of  this  act  it  was  evidently  in- 

tended  by  the  legislature  in  vesting  this  power  in  the 

^Co^lf  ^  connty  courts  to  contract  for  the  purchase  of  salt,  to 
^-  invest  them  also  with  power  to  provide  for  its  pay- 
Buchanan  ment ;  and  it  was  evidently  contemplated  that  when 
^'  providing  for  the  purchase,  the  county  courts  should 
at  the  same  time  provide  for  its  payment  by  making  a 
levy;  or,  if  they  determined  to  purchase  for  cash,  and 
to  raise  the  money  by  negotiating  a  loan  on  the  bonds 
of  the  county,  they  were  at  the  same  time  required  to 
provide  for  the  redemption  of  the  bonds,  by  a  levy, 
"or  otherwiseJ^  The  second  section  authorizes  them 
to  dispose  of  the  salt  to  the  people  of  their  respective 
counties,  under  which  clause  they  had  authority  to 
sell  the  salt  to  the  people  of  the  county  for  cash;  as 
the  county  court  of  Dinwiddle  county  did.  And  in 
that  case  they  might  have  met  the  requirement  of  the 
1st  section,  in  providing  for  the  payment,  by  requiring 
the  proceeds  of  the  sales,  to  be  applied  to  the  redemp- 
tion of  the  county  bonds,  or  in  paying  directly  for  the 
salt,  if  no  bonds  had  been  issued ;  or  if  there  was  any 
better  mode,  in  their  opinion,  by  the  terms  "or  other- 
wise," they  were  authorized  to  adopt  it.  But  the  pro- 
vision for  payment,  whatever  in  their  discretion  they 
might  adopt,  was  to  be  made  when  they  ordered  the 
purchase,  and  not  to  leave  it  to  their  successors  to 
levy,  and  future  generations  to  pay  for  it.  And  this, 
it  seems  to  me,  is  a  qualification  of  the  power  to  ptir- 
chase^  with  which  they  were  invested  by  the  act.  I  do 
not  think  it  was  intended  or  contemplated  by  that 
legislature,  to  invest  the  county  courts  that  made  the 
contract,  with  power  to  bind  future  county  courts, 
and  certainly  not  county  courts  which  were  subordi- 
nate to  the  government  of  the  United  States,  to  order 


Digiti 


ized  by  Google 


OOURT   OP  APPEALS    OP  VIRGINIA.  559 

a  levy  for  their  payment,  after  the  Confederate  legis-    ji^^i 
lature,  from  whom  the  power  emanated,  had  become    Term, 
extinct.     That  legislature  itself  had  no  power  to  in-  — — ; — ^ 
vest  them  with  such  authority.  a^nty*^ 

If  this  construction  is   correct,  then  to  order  the    ^  ^• 

'  Stuart, 

puchase  of  salt,  upon  the  bond  of  the  county,  payable  Buchanan 
at  a  remote  period,  reaching  beyond  the  probable  con- 
tinuance of  the  war,  without  providing  in  any  way 
for  its  payment,  as  was  done  in  this  case,  was  a  viola- 
tion of  the  spirit,  if  not  the  letter,  of  the  law.  It  was 
a  speculation,  in  which  it  was  not  in  the  power  of  the 
county  court,  under  this  act,  to  involve  the  people  of 
the  county.  And  as  the  appellees  cooperated  with  the 
county  court  in  thus  abusing^  if  not  exceeding  its  au- 
thority, indeed  it  appears  to  have  been  done  at  their 
instance  and  request,  they  ought  to  bear  the  conse- 
quences; and  the  present  population  of  Dinwiddle 
county  ought  no£  now  be  subject  to  a  levy  to  pay  for 
salt  which  the  people  of  the  county,  at  the  time  they 
received  it  from  the  agents  of  the  county,  paid  for  in 
cash.  But  if  I  am  mistaken  in  this  view,  and  the  acts 
of  the  county  court  of  Dinwiddle  in  relation  to  the 
contract  in  question  were  in  conformity  with  and  in 
pursuance  of  the  act  of  the  Confederate  legislature 
relied  on,  the  contract  ought  not  to  be  enforced  on 
other  grounds  which  I  will  now  consider. 

I  do  not  hold  that  the  legislature  which  passed  the 
act  aforesaid  was  a  pretended  legislature  of  "an  unlaw- 
ful and  usurped  government."  To  the  contrary,  I  am 
of  opinion  that  it  was  the  legislature  not  merely  of  a 
de  factOy  but  of  a  de  jure  government;  and  that  all  its 
acts  within  the  limits  of  its  authority,  under  the  con- 
stitutions of  the  state  and  the  Confederate  States,  were 
valid  and  binding  on  the  citizens  of  Virginia  until  the 
fall  of  the  Confederacy  and  the  submission  of  the 
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I87^     state  to  the  power  of  the  United  States;    and  that 
Term,    then  Buch  of  its  unexecuted  acts  of  legislation  and 

administration  as  were  the  result  of  secession,  and  in 

^^nty  ^  the  interest  of  the  Confederacy,  and  for  its  support 
^  ^-       and  maintenance  in  its  resistance  to  .the  power  and 

Stuart,  ^ 

Buchanan  authority  of  the  United  States,  became  inoperative 
and  void.  I  have,  therefore,  no  fault  to  find  with  the 
decision  in  Walker  v.  Pierce^  21  Gratt.  722,  and  see  no 
cause  to  change  or  modify  the  opinion  I  gave  in  that 
case. 

By  the  ordinance  of  secession  the  seceding  states 
dissolved  their  relations  with  the  Federal  government 
and  the  other  states  of  the  Union.  The  states  thus 
withdrawing  from  the  Union,  entered  into  new  politi- 
cal relations  with  each  other,  forming  a  political 
entity,  or  body  politic,  known  as  the  Confederacy, 
which  they  invested  with  powers  of  sovereignty,  for 
their  government  and  protection. 

The  government  of  the  United  States  refused  to 
acknowledge  the  right  of  the  states  thus  to  dissolve 
the  bonds  of  union,  to  absolve  themselves  from  their 
obligations  to  the  Federal  governnoient,  and  to  form  a 
confederation  independent  of  the  Union;  and  re- 
solved to  resist  it  with  arms. 

The  Confederate  States  resolved  to  maintain  their 
right  to  withdraw  from  the  Union  to  form  a  new  Con- 
federate government  for  themselves,  and  to  resist  force 
with  force.  Then  ensued  the  most  gigantic  and  bloody 
war  of  modern  times. 

The  Confederate  States,  after  a  brave  and  gallant 
resistance,  for  a  period  of  four  years,  were  obliged  to 
succumb  from  exhaustion,  to  a  power  so  vastly  supe- 
rior in  numbers,  and  material  resources,  whose  navy 
covered  the  seas,  and  whose  armies  were  recruited 
from  the  four  quarters  of  the  globe,  and  whose  arse- 
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nals  and  commissariat  were  furnished  by  a  world-wide    ,i^77- 

•^  March 

commerce.  Term. 

During  the  four  years  existence  of  the  Confederacy, — 

a  currency  was  created,  based  alone  on  faith  in  the    coujfty*^ 
Confederacy,  which  became  the  almost  exclusive  cir-    ^  ^• 

^ '  Stuart, 

culating  medium  of  all  the  states  within  its  limits  and  Buchanan 
under  its  control;  And  contracts  were  entered  into 
by  the  Confederate,  and  state  goveroments  of  the 
Confederacy,  and  by  the  counties  and  municipalities 
of  the  Confederate  States  (such  as  the  contract  sought 
to  be  enforced  in  this  case)  with  individuals  and  cor- 
porations which  were  not  fulfilled  before  the  over- 
throw of  the  Confederacy.  These  contracts  are  vast 
in  amount,  and  various  in  character.  There  are  con- 
tracts which  were  made  with  the  Confederate  govern- 
ment itself,  through  different  agencies.  There  are 
contracts  made  by  state  governments  of  the  Confed- 
eracy, in  diversified  forms.  And  there  are  contracts 
made  by  counties  and  municipalities  of  the  states  in 
the  Confederacy,  under  authority  of  laws  passed  by 
a  Confederate  state  legislature.  These  are  large  in 
amount,  and  relate  to  diversified  subjects.  Many  of 
the  counties  and  municipalities,  during  the  war, 
under  authority  of  acts  of  the  legislature,  issued 
promissory  notes,  which  were  designed  to  supple- 
ment the  circulating  medium,  vast  amounts  of  which 
are  still  outstanding  and  unredeemed.  Many  of  the 
counties  under  the  same  authority  borrowed  Confede- 
rate money,  to  be  used  in  the  purchase  of  supplies  for 
soldiers  and  soldiers'  families,  or  for  the  poor  gener- 
ally ;  or  for  the  purchase  of  salt  for  sale  or  distribu- 
tion to  the  people  of  their  several  counties,  or  entered 
into  contracts  for  the  purchase  of  salt.  These  were  of 
no  higher  obligation  than  either  of  the  former.  All 
these  acts  of  legislation  and  administration,  whether 
Vol.  xxviii — 71 
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1877.  \yy  the  state,  or  by  the  counties,  by  authority  of  the 

March        »f  f  •'  ^ 

Term,  state,  were  binding  at  the  time.     But  a  grave  question 


arises,  are  they  operative  now,  and  can  they  be  en- 

^(Sunty*^  forced  after  the  Confederacy  has  ceased  to  exist,  and 
^*  has  no  representative  or  successor?  Or  have  those 
Buchanan  coutracts  which  Were  made  in  the  interest  of  the  Con- 
federacy, and  for  its  support  and  maintenance,  by  the 
members  of  the  Confederacy,  or  the  subordinate  polit- 
ical divisions  of  the  Confederate  states,  by  authority 
of  the  states,  like  the  contracts  made  directly  with 
the  Confederate  government — the  head — become  ex- 
tinct by  the  death  of  the  Confederacy,  without  a 
successor  or  representative? 

It  is  true  the  states  are  indestructible,  whilst  the 
Confederacy  was  transient.  It  had  but  a  fleeting  ex- 
istence, though  it  has  left  its  impress  on  the  world's 
history,  which  will  be  ineffaceable  by  time.  But  the 
states  remain — though  not  as  Confederate  States,  nor 
as  a  part  and  parcel  of  the  organized  system  of  resist- 
ance to  the  power  and  authority  of  the  United  States; 
but  as  constituents  of  the  United  States.  They  have 
abrogated  and  annulled  their  acts  of  secession,  and 
have  yielded  to  the  demands  of  the  Union,  and  are  a 
part  of  it.  Is  there  not  an  incongruity  in  holding 
them,  the  states  or  the  counties,  in  the  courts  of  the 
United  States,  state  or  federal,  bound  to  fulfil  con- 
tracts which  were  entered  into  by  them  as  members 
or  parts  of  a  Confederacy  which  was  organized  in  re- 
sistance to  the  power  and  authority  of  the  United 
States,  for  the  support  and  maintenance  of  that  Con- 
federacy, after  they  have  been  reduced  to  submission 
to  the  power  of  the  United  States,  and  have  been  re- 
habilitated in  the  government  of  the  Union? 

I  do  not  believe  that  a  precedent  can  be  found  in 
the  history  of  civil  wars  amongst  civilized  nations. 
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or  of  ware  between  federal  states,  of  the  successfal    ^1^77. 

March 

belligerent  undertaking  to  pay  the  war  debt  of  the    Term. 

conquered  party  contracted  in  resisting  its  authority. 

We  have  been  referred  by  counsel  in  argument  to  the    comity^ 
civil  wars  and  revolutions  in  England,  and  were  told    ^  ^• 

°  Stuart, 

that  the  monarchy  under  Charles  11  undertook  to  pay  Buchanan 
the  debt  contracted  by  Cromwell.    We  are  told  by  the 
historian  Hume  that  the  great  debts  of  the  republic 
were    thrown   upon    the    king  after  the  restoration 
(Hume's  History  of  England,  vol.  vi,  p.  366,  edition 

),  but  not  the  war  debt  which  was  contracted  by 

parliament  in  the  subversion  of  the  regal  power  which 
was  now  restored  in  the  person  of  Charles  II.  It  is 
much  more  likely  that  the  debt  contracted  by  Charles 
I  in  the  maintenance  of  the  throne  would  have  been 
assumed  by  the  government  which  was  restored  in  the 
person  of  his  son.  Indeed  I  think  it  will  be  found 
th&t  any  debts  contracted  by  the  king  in  his  unsuc- 
cessful and  unhappy  resistance  to  the  power  of  .parlia- 
ment were  never  assumed  and  paid  by  the  republic 
under  Cromwell  which  succeeded  the  monarchy.  I 
think  it  will  also  be  found  that  William  and  Mary, 
who  by  a  successful  revolution  soon  after  the  death  of 
Charles  11  were  raised  to  the  throne,  from  which 
James  11,  his  successor,  was  expelled,  never  undertook 
to  pay  the  debts  contracted  by  James  in  the  wars 
waged  by  him  in  his  fruitless  efforts  to  overthrow 
their  government  and  to  regain  what  he  had  lost. 

Nor  can  it  be  maintained,  I  think,  that  the  govern- 
ment of  the  United  States  was  bound  to  assume  and 
pay  the  debts  contracted  by  the  states  or  counties  of 
the  Confederacy  in  resisting  its  authority.  And  if 
not,  the  states  which  compose  the  United  States  and 
which  are  constituents  of  that  government,  and  the 
subdivisions  of  the  states,  the  counties,  which  are  ia 
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March    ^^®  protection  of  the  United  States  government  and 

Term,    owe  obedience  to  its  constitution  and  laws  as  supreme^ 

— ; —  are  not  bound  to  pay  such  debts. 

I^^ty"^      If  it  were  competent  for  the  county  courts,  during 

„/•       the  war  and  when  they  were  subordinate  to  the  Con- 
Stuart,  -^ 

Buchanan  federacy,  to  bind  the  present  county  courts,  which  are 
subordinate  to  the  Union,  to  make  a  levy  for  the  pay- 
ment of  debts  contracted  by  them,  not  in  the  ordi- 
nary course  of  legislation  or  administration,  but  which 
became  necessary  by  reason  of  secession  and  the  or- 
ganized resistance  to  the  power  and  authority  of  the 
United  States,  and  for  its  maintenance,  then  we  have 
the  anomaly  of  a  county  court  attached  to  the  Union 
and  a  part  of  it,  and  subordinate  to  it,  levying  a  tax 
on  citizens  of  the  United  States  to  pay  a  debt  which 
was  contracted  by  a  county  court  of  the  Confederacy^ 
for  citizens  of  the  Confederacy,  in  the  interest  of  the 
Confederacy,  and  to  maintain  it  in  its  hostility  to  Che 
United  States.  Such  an  anomaly  can  find  no  support 
in  reason  nor  in  the  laws  of  nations. 

The  county  court,  as  we  have  seen,  is  not  the  agent 
or  representative  of  the  people  of  the  county  to  bind 
them  by  contract.  If  it  has  such  power  it  is  a  dele- 
gated power,  and  can  only  be  delegated  to  it  as  the 
organ  of  a  quasi  corporation  by  the  sovereign  legisla- 
tive power  of  the  state.  The  county,  as  a  quasi  cor- 
poration, is  a  political  entity,  which  exists  only  in 
contemplation  of  law,  and  must  derive  its  charac- 
ter from  the  law  which  gives  it  such  existence. 
It  was,  prior  to  the  17th  of  April  1861,  a  quasi  corpo- 
ration of  the  Union,  because  it  derived  its  corporate 
character  from  the  laws  of  a  state  which  was  a  mem- 
ber of  the  Union,  and  it  owed  obedience  to  the  consti- 
tution and  laws  of  the  United  States  as  the  supreme 
law  of  the  land.    It  then  ceased  to  be  a  corporation 
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-of  the  Union,  because  the  people  of  Virginia,  in  con-    Jj^'^h 
mention  assembled,  on  that  day  passed  an  ordinance     Term. 

repealing  and  abrogating  the  ordinance  of  1788,  which 

ratified  and  adopted  the  constitution,  of  the  United    (^ty^ 
States,  and  declaring  that  the  Union  between  the  state    ^J- 

•^  btaart, 

of  Virginia  and  the  other  states  of  the  Union,  under  Buchanan 
thiat  constituton,  was  dissolved,  and  that  said  constitu- 
tion was  no  longer  binding  on  any  of  the  citizens  of 
this  state;  the  said  ordinance  to  take  effect  as  of  that 
day,  when  ratified  by  a  majority  of  the  people  of  the 
^tate.  It  was  submitted  to  the  people,  and  the  vote 
was  taken  by  counties,  and  it  was  ratified  by  a  majo- 
rity of  about  one  hundred  and  thirty  thousand.  The 
<;ountie8  were  represented  in  the  convention,  and  after 
the  said  ordinance  was  thus  ratified  by  the  people, 
they  ceased  to  be  corporations  of  the  Union  as  long 
as  9aid  ordinance  was  in  force. 

On  the  19th  of  July  following  the  convention  passed 
another  ordinance  ratifying  and  adopting  the  consti- 
tution of  the  Confederate  States,  and  declaring  that 
it  was  binding  on  all  the  people  of  the  state;  and 
on  the  1st  of  July  *' ordained  that  wherever  the 
words  *  United  States'  occur  in  the  constitution.  Code 
or  other  laws  of  Virginia,  the  words  *  Confederate 
States/  shall  be  and  are  hereby  substituted  there- 
for when  applicable."  Thence  forward  the  qiuisi  cor- 
poration of  the  counties,  which  submitted  to  and 
ratified  the  ordinance  of  April  17th,  1861,  was  a 
Confederate  quasi  corporation,  so  far  as  it  was  sub- 
ordinate to,  and  acted  for,  and  in  the  interest  of  the 
Confederacy,  until  the  Confederacy  became  extinct, 
and  the  ordinances  aforesaid  were  abrogated.  See 
the  Historical  Synopsis,  Code  of  1878,  page  1. 

For  as  a  political  entity  of  the  Confederacy,  its 
breath  of  life  was  imparted  to  it  by  the  Confederate 
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'^77^    States  to  which  it  belonged.     And  the  power  which 
Term,    was  vestcd  in  its  organ,  the  county  court,  to  contract 

for  it,  in  the  interest  of  the  Confederacy,  was  delegated 

Sunty*^  by  a  Confederate  legislature,  which  could  not  survive^ 
g^-       the  Confederacy,  but  expired  when  the  Confederacy 

Buchanan  expired. 

This  is  well  illustrated  by  what  actually  occurred  in 
this  state.  The  last  legislature,  which  was  elected 
under  the  Confederacy,  never  met,  but  was  superse- 
ded and  supplanted  by  another  legislature,  which  was 
elected  and  assembled  as  the  representative  body  of 
Virginia,  in  its  legislative  department,  under  oath  to 
support  the  constitution  of  the  United  States.  There 
were  then  two  legislatures  in  the  state  at  the  same 
time,  the  one  Confederate,  and  the  other  Union,  unless 
the  former  had  expired  with  the  Confederacy.  It  was 
impossible  that  both  could  exist  together  as  the  repre- 
sentative legislature  of  Virginia.  The  former  must 
therefore  have  expired  with  the  Confederacy.  It  was 
as  extinct  as  the  Confederacy  itself.  And  its  acts  of 
legislation,  which  were  unusual,  and  the  result  of  se- 
cession, in  the  interest  of  the  Confederacy,  and  in  aid 
of  it,  died  with  it;  and  the  Confederate  quasi  corpora- 
tions, with  their  acts  of  legislation  and  administration, 
by  the  authority  of  the  Confederate  State  legislature^ 
expired  with  it.  So  that  contracts  made  by  the  county 
courts,  in  aid  of  the  Confederacy,  as  Confederate  qicasi 
corporations,  by  virtue  of  a  legislative  authority,  which 
had  become  extinct  with  the  fall  of  the  Confederacy, 
died  with  the  authority  by  virtue  of  which  they  were 
formed,  just  as  contracts,  which  had  been  made  with 
the  head  of  the  Confederacy,  died  with  it. 

But  it  is  said  to  be  incomprehensible  how  a  county 
could  be  "organized  in  hostility  to  the  Union."  And 
we  are  told  that  "the  counties  never  had  any  relation 
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to  either  the  Confederacy  or  the  Union ;"  and  that "  the    ^^77- 
county  courts  were  never  in  any  sense  subordinate     Term. 

either  to  the  government  of  the  United  States  or  of 

the  Confederate  States;"  and  that  "there  was  nothing  ^S^^Jlty'^ 
in  the  constitution  or  laws  of  that  government  (the       ^• 
Confederate)  which  made  the  county  courts  of  the  Buchanan 
states  subordinate  to  the  Confederacy." 

The  counties  are  integral  parts  of  the  states.  They 
are  political  as  well  as  territorial  divisions  of  the  state, 
to  which  they  severally  belong.  And  their  relation  to 
the  United  States,  or  to  the  Confederate  States,  was  to 
the  one  or  the  other  just  as  was  the  relation  of  their 
state.  The  counties  voted  for  members  of  congress 
and  for  electors  of  president  and  vice-president  of  the 
United  States  or  of  the  Confederate  States,  just  as  the 
relation  of  their  state  was  to  the  one  or  the  other. 
The  counties  had  then  a  relation  to  the  United  States 
or  the  Confederate  States;  and  during  the  war  it  was 
a  relatipn  of  amity  or  hostility,  just  as  was  the  relation 
of  the  state. 

The  county  courts  were,  and  in  an  important  sense, 
subordinate  to  the  United  States  or  the  Confederate 
States  government;  and  the  constitutions  of  both  gov- 
ernments placed  them  in  that  state  of  subordination. 
For  by  both  the  constitution,  laws  and  treaties  of  the 
government  are  declared  to  be  the  supreme  laws  of 
the  land;  and  "all  executive  and  judicial  officers,  both 
of  the  Confederate  States  and  the  several  states^  shall  be 
bound  by  oath  or  aflSrmation  to  support  this  constitu- 
tion." The  constitution  of  the  United  States  has  the 
same  provision.  See  Constitution  of  Confederate 
States,  article  vi,  clauses  3  and  4;  and  Constitution  of 
United  States,  article  vi,  clauses  2  and  3.  Can  it  be 
truly  said  that  the  county  courts,  composed  of  justices 
who  were  bound  by  one  or  the  other  of  these  oaths. 
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1877.     were  in  no  sense  subordinate  to  either  government? 
Term.     To  ask  the  question  is  to  answer  it. 

And  is  the  assertion  that  the  counties  of  a  Confede- 


County^^  rate  state  "were  organized  in  hostility  to  the  United 
Stuart  States"  so  preposterous  as  to  be  incapable  of  compre- 
Buchanan  hension?  The  orders  made  by  the  county  court  of 
Diuwiddie  from  February  1861  to  the  August  term 
1864,  set  out  in  this  record,  plainly  show  how  that 
court  was  organized  in  the  interest  of  and  subordinate 
to  the  Confederacy  and  in  hostility  to  the  United 
States.  We  need  not  to  be  informed  at  this  day  that 
it'  the  justices  of  any  county  in  a  Confederate  state 
had  renounced  their  subordination  to  the  paramount 
authority  of  the  Confederate  States,  and  had  taken  an 
oath  to  support  the  constitution  of  the  United  States, 
they  would  have  soon  found  that  they  were  subordi- 
nate to  the  Confederacy  unless  protected  by  United 
States  bayonets. 

But  it  is  further  said,  the  counties  could  not  have 
been  organized  in  hostility  to  the  Union,  because  their 
organization  into  counties  antedated  the  Confederacy. 
I  cannot  agree  that  because  bodies  politic  had  a  prior 
existence,  they  could  not  afterwards  be  organized  in 
hostility  to  a  common  enemy.  The  states  of  the  Con- 
federacy all  had  an  organization  as  states  which  ante- 
dated the  Confederacy,  yet  they  organized  in  hostility 
to  the  United  States. 

Having  answered  these  objections,  we  will  now 
come  to  the  consideration  of  other  grounds  against 
the  enforcement  of  such  contracts.  They  cannot  be 
enforced,  because  the  party  contracting  to  pay,  and 
the  party  from  whom  payment  is  sought,  are  not  the 
same. 

This  court  in  Commonwealth  v.  ChdUdeyy  20  Qratt. 
404,  refused  to  enforce  the  contract,  not  upon  the 
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groand  that  the  contract  was'  not  just,  or  was  not  for  a    Jl^^^ 
humane  and  lawful  purpose;    nor  upon  the  ground     Term. 

that  it  was  invalidated  by  the  state  constitution;  for 

Judge  JoyneSj  in  his  opinion,  in  which  a  majority  of   c^ty^ 
the  court  concurred,  says  (page  413)  this  question  he       ^- 
does  not  propose  to  consider^  and  he  rests  his  decision  Buchanan 
upon  the  ground,  that  the  sales  were  made  by  Chalk- 
ley  to  the  superintendent  of  the  penitentiary,  upon 
the  credit  of   the   Richmond    state  government,   to 
which  he  looked  alone  for  payment,  and*  that  the  gov- 
ernment from  which   he   now  sought  payment  (the 
present  government)  was  not  the  same  government, 
nor  its  successor,  nor  responsible  for  its   acts,  nor 
bound  by  its  contracts. 

And  this  doctrine  was  again  declared  explicity,  in 
J)eRoihschild  v.  The  Auditor^  22  Gratt.  41.  Judge 
Staples^  delivering  the  opinion  concurred  in  by  the 
other  judges,  says:  It  is  easy  ''  to  demonstrate  that  this 
is  not  the  Richmond  government,  nor  the  successor  of 
that  government,  and  consequently  is  not  answerable 
for  the  debts  contracted  by  that  government."  In 
both  of  these  cases,  it  was  held  substantially,  that  the 
party  contracting  to  pay,  and  the  party  from  whom 
payment  was  demanded,  were  not  the  same. 

The  counties,  as  before  said,  are  territorial  and  po- 
litical divisions — integral  parts — :of  the  state.  And 
if  the  government  of  the  state  at  Richmond,  during 
the  war,  could  not  by  its  contracts  bind  the  present 
government,  because  it  is  not  the  same  government 
which  made  the  contract,  nor  its  successor,  for  the 
fiame  reason  the  county  courts  which  made  the  con- 
tracts during  the  war,  by  authority  alone  of  the  state 
government,  could  not  bind  the  present  county  courts 
to  their  fulfillment.     A  power  cannot  be  delegated 

which  the  party  delegating  does  not  itself  possess.    It 
Vol.  XXVIII — 72 
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1877.     ig  easier  to  say  that  these  cases  are  not  applicable  ta 
Term,    the  caso  in   hand,  than  to  show  it.     In  my  opinion^ 


those  decisions,  if  they  are  to  be  respected,  are  decis- 

County*^  ive  of  this  case;  and  that  in  fact  the  latter  is  a  mncb 
Stuart     s^^^^g®**  ^*s®  against  the  enforcement  of  the  contract^ 

Buchanan  than  either  of  the  former. 

Upon  another  ground,  the  party  contracting  and 
the  party  from  whom  payment  is  sought  in  this  case,, 
are  not  the  same.  If  the  county  court  which  was 
the  contracting  party  is  identical  with  the  present 
county  court,  it  is  really  not  the  paying  party,  against 
whom  payment  is  sought  to  be  enforced.  Upon  whom 
would  the  burden  fall?  Not  upon  the  party  who  con- 
tracted the  debt — a  Confederate  quasi  corporation,  but 
upon  the  population  of  Dinwiddie  county,  who  never 
contracted  with  or  promised  to  pay  the  appellees — 
upon  men  who  received  nothing  for  what  is  now 
sought  to  be  wrenched  from  them:  for  they  paid  cash 
for  all  the  salt  they  got  to  the  agent  of  the  county 
from  whom  they  purchased;  and  if  the  county  court 
misapplied  it,  it  is  not  their  fault,  and  it  is  inequitable 
to  hole}  them  bound  to  pay  again.  And  as  has  been 
shown,  the  county  court  had  no  authority  to  act  as 
their  agent  or  representative  to  make  such  a  contract. 
If  it  had  any  authority  to  make  the  contract,  it  was  & 
Confederate  quasi  corporation,  acting  under  an  author- 
ity delegated  to  it  by  a  Confederate  legislature,  which 
power,  as  we  have  seen,  was  only  coextensive  with  the 
existence  of  the  Confederacy.  For  when  that  was 
extinguished,  the  Confederate  legislature  ceased  to 
exist,  was  defunct — dead,  and  has  no  living  represent- 
ative or  successor.  And  the  county  quasi  corporation^ 
as  a  Confederate  entity,  to  whom  the  authority  to- 
make  this  contract  was  delegated,  if  it  was  ever  in 
fact  delegated,  is  likewise  extinct.    To  whom  then  can 
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the  appellees  look  for  payment?    To  the  Confederate    Jl^77- 
qaasi  corporation  with  whom  they  contracted?    That    Term. 

is  extinct.    It  died  with  the  Confederate  legislature, 

from  which  it  claimed  to  have  derived  its  authority,  co^nty  ^ 
which  has  no  more  vitality  now  than  the  head  of  the  ^• 
Confederacy  has.  And  if  so,  this  Confederate  entity,  Buchanan 
of  which  the  county  court  of  Confederate  Dinwiddie 
county  was  the  organ,  like  the  Confederate  legislature 
of  Virginia,  has  no  successor;  and  the  present  Union 
quasi  corporation  of  Dinwiddie  county  is  not  bound 
by  its  contracts,  just  as  the  present  government  of 
Virginia  was  held  not  to  be  bound  by  the  contracts  of 
Chalkley  ^  DeEothsehild  with  the  government  of  the 
Confederate  state  of  Virginia.  The  people  of  Din- 
widdie county  who  are  now  sought  to  be  charged, 
paid  for  all  the  salt  they  got,  and  it  would  be  very  in- 
equitable and  unjust  to  compel  them  to  pay  for  it 
again.  And  it  would  be  equally  unjust  to  compel 
those  to  pay  who  were  not  citizens  of  the  county  at 
the  time. 

Upon  the  foregoing  grounds,  I  think  the  argument 
against  the  enforcement  of  the  contract  in  question, 
and  all  such  contracts,  may  firmly  rest,  without  stig- 
matizing them  as  rebellious  and  treasonable — the 
ground  upon  which  their  payment  is  inhibited  by  the 
state  constitution.  If  there  is  no  other  ground  upon 
which  they  may  be  avoided  than  the  inhibition  of  the 
state  constitution,  I  cannot  perceive  how  the  state  or 
the  counties  can  be  relieved  from  any  of  them, 

Regarding  Virginia  as  it  is  now,  though  disrupted 
and  dismembered,  upon  the  false  pretence  that  she 
assented  to  it,  as  the  identical  Virginia  which  made 
those  contracts,  she  could  not  repudiate  her  own  obli- 
gations by  so  providing  in  her  constitution.  And  we 
all  hold  that  she  is  the  same  Virginia,  though  under  a 
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Mar^h    ^'^^^^^^  government     It    was    so  held    in    Higgin-^ 
Tenn.    boiham's  ex'x  V.  The  Commonwealth^  25  Gratt.  627,  by 
~      ^  the  whole  court.     No  more  could  she  repudiate  obli- 
County**^  gations  which  her  counties  had  assumed  by  virtue  of 
Stuart     ^"tl^^rity  which  she  delegated  to  their  county  courts. 
Buchanan  If  she  could  uot  in  the  one  case,  she  could  not  in  the 
other.     It  is  as  much  her  act,  if  done  by  a  county 
court  by  her  authority,  without   which   the    county 
court  had  no  power  to  contract,  as  if  done  by  the 
state  itself.     Quifacit  per  alium^facit  per  se^  is  a  maxim 
of  the  law.     And  the  doctrine  is  well  settled  that  a 
state  can  no  more  impair  the  obligation  of  a  contract 
by  adopting  a  constitution  than   by   passing  a  law. 
-    The  Homestead  cases,  Judge   Christian^  22  Gratt  266, 
281-2,  and  cases  cited.     If  the  state  could  repudiate 
debts  80  contracted,  it  can  only  be  upon  the  ground  of 
a  change  of  relation  which  affects  her  political  identity, 
and  which  would  authorize  her  as  a  member  of  the 
Union  to  disclaim  the  obligation  of  debts  which  had 
been  contracted  in  resistance  to  the  Union.     And  this 
is  very  questionable,  as  under  the  Federal  constitution 
she  is  prohibited  from  passing  any  law  (which  em- 
braces  constitutional  provisions,   as  is  well  settled,) 
which  impairs  the  obligation  of  a  contract.     If  it  be 
said  that  the  contract  having  been  made  in  resistance 
to  the  power  and  authority  of  the  United  States,  it 
imposed  no  obligation  on  the  state,  and  her  repudia- 
tion of  it  in  her  constitution  could  not,  therefore,  be 
held  to  be  the  impairment  of  the  obligation  of  a  con- 
tract, that  would  be  conceding  that  the  contract  was 
voidable,  antecedent  to,  and  independent  of,  the  con- 
stitution, and  that  its  invalidity  does  not  depend  upon 
the  constitutional  inhibition;  and  that  is  what  I  main- 
tain. 
It  is  otherwise  as  to  an  inhibition  in  the  constitution 
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of  the  United  States.    If  congress  may  not  legislate    ^^77- 
to  avoid  a  contract,  althoogh  the  provision  in  the  con-     Term. 

stitution  is  only  an  express  inhibition  to  such  legisla- 

tion  by  the  states,  upon  which  it  is  unnecessary  to    county*^ 
give  an  opinion;  the  states  have  the  power  to  alter    ^• 
and  amend   the  Federal   constitution.     They    might  Buchanan 
erase  from  it  the  clause  aforesaid  altogether,  or  ordain 
that  it  shall  not  be  applicable  to  a  law  of  congress,  or 
they  may  expressly  provide  (as  they  have  done  by  the 
fourteenth  amendment  to  the  constitution,  clause  four,) 
that  a  certain  class  of  contracts  shall  be  null  and  void; 
that  is,  that  "neither  the  United  States,  nor  any  state, 
shall  assume  or  pay  any  debt  or  obligation  incurred  in 
aid  of  insurrection  or  rebellion  against  the  United 
States." 

Whether  or  not  it  was  rebellion,  is  a  question  which 
we  do  not  mean  now  to  discuss.  From  our  standpoint 
we  could  not  view  it  in  that  light,  but  it  is  evidently  so 
treated  in  this  amendment  to  the  constitution.  And 
if  it  was  rebellion,  it  consisted  in  the  act  of  secession 
and  in  the  measures  taken  to  sustain  it.  l*he  with- 
drawal of  a  state  and  its  citizens  from  the  Union',  and 
from  obedience  to  the  constitution  and  laws  of  the 
United  States,  and  the  confederation  with  other  states 
to  organize  a  government  independent  of,  and  alien  to 
the  government  of  the  United  States,  and  in  defiance 
of  its  authority,  constituted  the  rebellion,  if  there 
was  rebellion;  and  this  would  depend  upon  the  ques- 
tion, whether  the  states  in  thus  seceding  and  or- 
ganizing, were  justified  in  so  doing,  by  violation  of 
the  compact  of  Union  by  the  other  states,  who  were 
parties  to  it  This  is  a  question  which  I  do  not  pro- 
pose now  to  consider,  because  it  is  immaterial  how  it 
may  be  decided,  as  to  the  point  in  issue,  inasmuch  as 
the  clause  in  the  fourteenth  amendment,  under  con- 
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1877.  eideration,  evidently  points  to  the  secession  movement 
Term,    as  rebellion,  and  inhibits  the  payment  by  the  United 

—  States,  or  any  state,  of  all  debts  contracted  in  aid  of  it. 

'^SJ'^  The  prohibition  of  payment  is  by  the  United  States  or 
„  ^-       any  state.     Therefore  it  does  not  extend  to  debts  due 

Stuart,  ^ 

Buchanan  from  individuals  or  bodies  corporate,  as  distinguished 
from  bodies  politic,  or  such  as  constitute,  or  are  a  part 
of  the  political  power.  It  embraces  debts  contracted 
by  a  state,  and  of  course  those  which  are  contracted 
by  counties  by  authority  of  the  state. 

It  is  a  conclusion,  therefore,  which  cannot  be  re- 
sisted, that  if  the  contract  in  question  was  made  in 
aid  of  the  secession  movement,  but  for  which  it  never 
would  have  been  made,  and  was  important  for  the 
*  support  and  maintenance  of  the  Confederacy  in  its  re- 
sistance to  the  power  and  authority  of  the  United 
States,  its  enforcement  now  falls  within  the  foregoing 
inhibition  of  the  constitution  of  the  United  States. 
It  matters  not  whether  the  foregoing  amendment  to 
the  constitution  was  just  and  right  or  not.  Thus  it  is 
written.  It  has  been  accepted  as  a  part  of  the  consti- 
tution of  the  United  States,  and  it  is  binding  upon  all 
the  courts,  state  and  federal. 

But  it  is  only  an  authoritative  declaration  by  the 
United  States,  in  solemn  form,  of  a  right  which  I  have 
endeavored  to  show  belongs  to  the  triumphant  party 
in  a  civil  war,  or  a  war  between  federal  states. 

This  inhibition  in  the  Federal  constitution  was  a 
matter  of  great  importance  to  the  government  of  the 
United  States,  indeed  a  requirement  of  state  necessity. 
It  is  easy  to  see  at  a  glance  how  embarrassing  it  would 
have  been  to  the  government  to  have  restored  all  the 
states  which  had  united  in  resistance  to  its  authority, 
with  the  immense  burden  of  debt  which  they  and 
their  several  counties  and    municipalities  had  con* 
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tracted  in  maintaining  the  .Confederacy.  And  upon  Jl^7^ 
no  principle  of  law  or  reason  or  natural  right  could  a  Term, 
refusal  on  part  of  the  United  States  be  condemned.      ; — 

But  this  restriction  was  even  more  important  to  the  Q^nty^^ 
states  who  resumed  their  position  in  the  Union,  and  ^• 
to-  their  respective  counties  and  their  municipalities,  Buchanan 
than  for  the  United  States.  For  them  to  have  under- 
taken to  pay  such  debts,  as  were  made  necessary  by 
secession,  and  were  in  aid  of  the  Confederacy,  would 
have  been  to  assume  a  burden  which  would  have  been 
oppressive,  insupportable,  and  absolutely  ruinous  to 
them.  And  this  would  have  been  really  the  source 
of  embarrassment  to  the  government  of  the  United 
States.  This  restriction  imposed  on  them,  in  the  con- 
stitution of  the  Union,  was  therefore  for  their  benefit. 
The  failure  of  the  Confederacy,  and  the  incalculable 
loss  of  property  which  it  devolved  upon  its  citizens, 
utterly  incapacitated  them  to  assume  and  pay  the 
accumulation  of  debt  which  the  states  of  the  Con- 
federacy and  their  respective  counties  and  munici- 
palities had  contracted  in  their  efforts  to  maintain  it. 

From  what  has  been  said,  it  is  manifest  that  the 
contract  in  question  is  of  the  class  that  falls  within 
the  prohibition  of  the  fourth  clause  of  the  fourteenth 
amendment  of  the  constitution  of  the  United  States, 
upon  which  ground  alone,  if  there  was  no  other,  it 
cannot  be  enforced.  It  was  a  contract  made  with  the 
organ  of  a  Confederate  quasi  corporation,  the  county 
court  of  a  Confederate  county.  The  contract  itself 
was  of  a  novel  and  unprecedented  character,  such  as 
would  never  have  been  made  but  for  the  act  of  seces- 
sion, and  the  formation  of  the  Confederacy,  in  resist- 
ance to  the  power  and  authority  of  the  United  States. 
It  was  not  an  act  of  the  county  court  of  Dinwiddie, 
aside  from,  and  independent  of,  its  relation   to  the 
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^^77.     Confederacy  in  the  exercise  of  its  ordinary  functions. 
Term.    It  was  Only  by  its  relation  to,  and  connection  with  the 

Confederacy,  that  it   became  necessary,  and   it   was 

County*^  done,  and  coald  only  be  done  by  an  act  of  the  legisla- 
-  ^-       ture  of  a  state,  which  was  a  member  of  the  Confede- 

Stuart,  ' 

Buchanan  racy,  and  united  in  the  organized  resistance  to  the 
power  and  authority  of  the  United  States.  And  it 
was  essentially  in  aid  of  the  Confederacy  and  of  that 
organized  resistance  to  the  United  States.  If  the 
United  States,  one  of  whose  methods  of  reducing  the 
Confederate  States  to  submission  to  their  authority, 
was  to  cut  off  their  people  from  a  supply  of  food,  of 
clothing,  of  medicine,  and  all  the  essentials  of  living, 
could  have  cut  off  the  people  of  Virginia  and  of  the 
Confederacy  from  a  supply  of  salt,  an  article  of  vital 
necessity,  it  would  have  been  effectual  to  the  speedy 
overthrow  of  the  Confederacy.  The  effect  of  these 
contracts  was  to  supply  that  article  of  necessity,  and 
to  enable  the  Confederacy  longer  to  resist  the  power 
of  the  United  States.  It  is  too  plain  for  further  dis- 
cussion, that  this  contract,  and  all  such,  were  made  by 
the  county  courts  in  their  relation  to  the  Confederacy, 
and  as  the  organs  of  Confederate  quasi  corporations 
in  the  interest  of  the  Confederacy,  and  were  impor- 
tant, if  not  essential,  for  its  support  and  maintenance 
in  resisting  the  power  and  authority  of  the  United 
States,  and  were  made  by  authority  of  a  state,  which 
was  in  the  confederation  against  the  United  States. 

But  it  is  said  it  was  an  act  of  humanity  to  furnish 
salt  to  the  suffering  Confederates,  and  the  claim  for 
compensation  should  not  be  rejected.  By  another 
order  of  the  same  court,  provision  was  made  by  a 
loan  of  money  on  the  bonds  of  the  county  for  the 
support  of  soldiers  of  the  Confederacy,  who  were  dis- 
abled, and  of  the  fathers^  mothers,  wives  and  children 
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of  soldiers  who  were  killed  or  died  in  the  service  of     '^77- 

March 

their  country.     Can  it  be  conceived  that  there  rests    Term, 
upon  the  county  of  Dinwiddie  an  obligation  to  pay  — — ; — - 
the  claims  of  the  appellees,  which  is  more  sacred  and    county*^ 
binding  than  the  obligation  to  pay  the  former?    ,Tet    g.^' 
upon  the  competing  doctrine  that  obligation  is  can-  Buchanan 
celed,  whilst  the  families  of  these  soldiers  who  were 
killed  or  died  in  the  service,  and  the  soldiers  who  were 
disabled  in  the  service  of  their  country,  are  to  be  taxed 
to  pay  the  latter. 

But  the  case  cannot  be  decided  on  such  grounds. 
Doubtless  the  people  would  have  suffered  if  they  had 
not  been  supplied  with  salt,  and  the  Confederacy 
would  have  sooner  collapsed.  And  so  a  besieged  city 
would  have  been  forced  to  surrender  if  the  besieged 
could  not  have  been  supplied  with  food.  It  would 
certainly  be  an  act  of  humanity  to  supply  food  to  the 
starving.  But  it  could  not  be  addressed  to  the  con- 
queror as  a  reason  why  he  should  require  the  man  to 
be  paid  who  furnished  salt  in  the  one  case,  or  food  in 
the  other,  whereby  resistance  to  his  power  and  au- 
thority were  protracted;  that  it  was  an  act  of  humanity 
to  furnish  them,  and  that  in  so  doing  he  had  come  to 
their  relief  as  "  angels  of  mercy." 

Doubtless  Mess.  Stuart,  Buchanan  &  Co.  employed 
their  energies,  and  very  commendably,  in  the  produc- 
tion of  salt.  And  whilst  they  in  a  legitimate  way 
accumulated  for  themselves  large  fortunes,  they  were 
rendering  essential  service  to  the  Confederacy — a  ser- 
vice which  relieved  them  from  military  duty,  in  the 
camp  and  the  field,  which  otherwise  would  have  de- 
volved on  them,  as  on  others.  Their  exemption  from 
military  service  was,  probably,  because  the  supply  of 
salt  was  essential  to  the  support  and  maintenance  of 

the  Confederacy.     Others  served  the  Confederacy  in 
Vol.  XXVIII — 78 


Digiti 


ized  by  Google 


678  COURT   OP  APPEALS    OP  VIRGINIA, 

j|877-     other  ways  outside  of  the  army ;  but  all  doing  what 
Term,    they  could  for  the  common  cause.    They  should  be 

paid  for  the   salt  which  they  furnished  the  county 

County*^  court  of  Diuwiddic,  in  the  performance  of  their  part 
^  ^-       of  the  work,  in  which  all  true  men  in  the  state  were 

Stuart,  ' 

Buchanan  engaged,  to  defend  the  liberties  of  their  country,  if 
the  party  to  whom  they  sold,  a  qicasi  corporation  of 
the  Confederacy^  were  now  in  existence  and  had  where- 
withal to  pay.  And  so  they  ought  to  be  paid  for  salt 
which  they  sold  to  the  Confederate  government,  if  it 
were  in  existence. 

But  in  no  just  sense  are  the  people  of  Binwiddie, 
who  paid  for  all  the  salt  they  got,  and  never  promised 
to  pay  Stuart,  Buchanan  &  Co.,  bound  morally,  equita- 
bly or  legally  to  pay  it  again.  The  only  advantage 
they  derived  from  the  contract  made  by  the  county 
court,  beyond  what  they  paid  for,  was  the  aid  given  to 
the  Confederate  cause  by  the  furnishing  of  salt,  and 
that  was  as  much  to  the  advantage  of  the  appellees  as 
to  them.  If  the  appellees  must  lose  it,  thousands  of 
our  people  toiled  and  periled  their  lives,  and  gave 
their  time,  their  labor  and  their  fortunes,  for  the  com- 
mon cause,  and  got  nothing.  The  cause  in  which  all 
were  engaged  perished,  and  desolation  and  ruin  were 
brought  upon  the  states  and  their  populations,  who 
were  consecrated  to  its  success.  And  it  does  not 
seem  right  that  the  people  who  have  paid  for  all  the 
salt  they  got,  and  have  derived  no  other  advantage 
from  the  supply  of  the  salt  to  the  county,  than  such  as 
was  enjoyed  in  common  with  them  by  the  appellees, 
that  a  people  who  periled  their  lives  in  the  field  and 
camp,  who  were  disabled  in  the  service,,  and  the 
fathers  and  mothers  and  wives  and  children  of  those 
who  were  killed  or  died  in  the  service  of  their  coun- 
try— in  a  word  a  people  who  sufiered  the  loss  of  prop- 
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•erty  and  their  almost  entire  means  of  subsistence,  in    J^'^\ 
their  devotion  to  the  cause  which  was  lost,  and  which    Term. 

was  the  common  cause  of  the  appellees  and  them- 

selves,  should  now  be  required  to  pay  twice  for  the    Q^ty'* 
salt,  in  order  to  make  good  the  losses  incurred  with-      ^• 
out  their  fault,  by  the  appellees,  in  addition  to  bearing  Buchanan 
their  own  burdens  and  sustaining  their  own  losses. 

Numerous  decisions  of  the  Federal  courts  have  been 
cited  in  opposition  to  positions  which  are  attributed  to 
counsel  in  argument,  and  consequences  are  deduced 
from  those  positions  to  show  their  absurdity.  As  I 
have  not  assumed  or  sanctioned  any  of  those  positions, 
I  am  not  responsible  for  the  consequences  deduced 
from  them.  Nor  have  I  in  this  opinion  assumed  any 
position,  I  believe,  which  is  in  conflict  with  any  of  the 
decisions  cited,  except  that  I  hold  that  the  Richmond 
government  was  during  the  Confederacy  the  de  jure 
government  of  Virginia;  and  inasmuch  as  the  Federal 
courts,  for  the  most  part,  concede  that  it  was  a  defacio 
governments  the  diflFerence  of  opinion  on  this  point  is 
not  material  in  the  decision  of  this  case.  If  I  seem  to 
go  further  than  the  Federal  courts,  in  relieving  the 
states  and  the  people  who  were  united  in  the  Confede- 
racy from  responsibility,  embarrassment  and  loss,  it 
enures  to  the  benefit  of  those  who  suffered  the  loss  of 
fortune  and  their  almost  entire  meaus  of  subsistence 
by  their  devotion  to  what  they  believed  to  be  the 
cause  of  national  indepeudence  and  liberty.  And  this 
should  not  be  surprising  when  it  is  considered  that 
the  subject  is  viewed  by  us  from  different  standpoints. 

With  regard  to  Jones  v.  The  City  of  Richmond^  18 
Oratt.  617,  Tovm  of  Danville  v.  Pace^  25  Gratt.  1,  and 
MUer  f  Franklin  v.  City  of  Lynchburg^  20  Gratt.  880, 
it  would  be  easy  to  show  by  a  review  of  those  deci- 
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1877.     gions  that  there  is  nothing  in  this  opinion  in  conflict 
Term,    with  either  of  them. 


"-; But  it  is  said  that  the  doctrines  of  this  opinion  tend 

Q^nty*^  to  the  repudiation  of  all  debts  contracted  during  the 
g^-  war;  and  this  upon  the  ground  that  there  is  no  differ- 
Buchanan  encc  as  to  the  present  obligation  of  debts  contracted 
by  individuals,  and  those  contracted  by  the  state  or 
the  counties  of  the  state  during  the  war;  and  that 
if  the  latter  are  not  binding  and  valid  now,  the  former 
are  not 

If  this  is  true,  the  competing  view  is  equally  liable 
to  the  same  objection.  For,  according  to  that,  con- 
tracts made  by  the  state  or  the  counties,  by  authority 
of  the  state,  in  aid  of  the  rebellion,  are  valid;  and  if 
there  is  no  difference,  all  contracts  made  by  individ- 
uals in  aid  of  the  rebellion  are  invalid.  But  this  court 
has  held  otherwise.  Bier  ^  Mann  v.  Dozier^  24  Gratt  1. 
The  constitution  of  the  United  States  makes  a  differ- 
ence. For  the  prohibition  is  limited  to  debts  or  obli- 
gations incurred  by  the  state  or  the  United  States^  and 
does  not  extend  to  contracts  made  by  individuals. 
And  I  think  there  is  good  reason  for  the  difference. 

It  is  obvious  that  the  principle  upon  which  the  con- 
tract is  voidable  is  applicable  to  contracts  of  the  politi- 
cal power  which  resisted  the  authority  which  is  estab- 
lished by  the  war,  and  not  to  contracts  in  general 
made  by  individuals,  though  they  gave  aid  to  the  re- 
sistance. Individuals  were  not  responsible  for  the 
war,  nor  can  be  recognized  as  parties  to  it.  It  must, 
upon  well  established  principles  of  international  law, 
be  regarded  as  a  public  war — a  war  inter  gentes,  and 
not  as  a  war  between  individuals.  Their  contracts 
may,  therefore,  be  enforced,  though  they  were  in  wd 
of  the  war.    There  are  other  reasons  which  might  be 
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:given  in  support  of  this  conclusion,  if  this  opinion     '^7^ 
were  not  already  too  extended.  Term. 

I  will  notice  only  one  other  objection  which  has"^ — ; — ;" 
been  urged  against  my  conclusions.    It  is,  that  if  the    co^nty  ^ 
contract  in  question  was  not  valid  and  binding  on  the    g/V^ 
people  of  Dinwiddie  county  before,  the  act  of  February  Buchanan 
28, 1866  (Session  Acts  of  1865-'6,  p.  187)  gives  validity     ^  ^''• 
to  it  and  lays  the  people  of  the  county  under  obliga- 
tion to  fulfill  it. 

I  would  not  indulge  in  remarks  of  the  slightest  dis- 
paragement to  the  legislature  which  passed  this  act. 
It  certainly  embraced  some  of  our  ablest  and  best 
men.  The  lamented  death  of  two  of  them  that  I 
might  name  I  have  regarded  as  a  great  loss  to  the 
state.  Tet  I  cannot  indorse  as  wise  all  that  it  did  nor 
all  that  it  did  not  do.  It  was  assembled  soon  after  the 
war,  in  troublous  times,  when  everything  was  unset- 
tled, and  dark,  angry  clouds  hovered  over  and  ob- 
scured the  political  horizon.  The  times  were  cer- 
tainly very  unpropitious  for  calm  and  unbiased  and 
unconfused  legislation.  This  act  shows  upon  its  face 
that  it  was  hastily,  carelessly,  and  loosely  drawn.  It 
undertakes,  it  seems  to  me,  not  only  to  give  validity 
to  contracts  made  by  the  state  government,  but  also 
to  contracts  made  by  the  Confederate  government.  I 
was  not  aware  before  that  much  importance  was  ever 
attached  to  it  It  is  strange  that  it  has  not  been  relied 
on  more  frequently  for  the  settlement  of  controversies 
by  the  courts.  I  do  not  remember  to  have  known  it 
to  be  relied  on  before,  by  either  party,  in  any  contro- 
versy in  this,  or  any  other  court.  If  it  had  never 
been  passed,  I  hardly  think  that  there  would  have 
been  any  destruction  of  titles,  or  ruin  of  estates,  for 
the  want  of  it;  or  that  the  probate  of  wills,  or  the 
4tct8  of  executors,  administrators,  guardians  or  other 
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1877.    fiduciaries,  would  ever  have  been  disturbed  by  reasoD 

March  '  "* 

Tenn.    of  its  Dot  having  been  enacted.     And  it  is  my  impres- 
sion that  if  there  had  been  no  such  act  in  our  statute 


J^IJjjy  ^  book,  the  bonds  of  matrimony  would  have  been  as 
Stuart  ^^^^  ^®  ^^^  ^^®  yn^  it,  and  the  offspring  of  the  mar- 
Buchanan  riages  as  legitimate.  It  is  also  my  impression  that 
the  punishment  of  felons  could  not  have  been  made 
false  imprisonment,  nor  murder — and  that  the  bonds 
of  society  would  have  continued  as  unbroken  as  they 
are,  and  public  morals  as  secure.  And  I  think  so  be- 
cause I  do  not  think  that  it  has  ever  been  held  by  any 
tribunal  that  the  acts  of  legislation  and  administration 
during  the  war,  in  the  usual  routine  and  .ordinary 
course  of  administration,  not  in  the  interest  or  in 
aid  of  the  Confederacy,  and  of  the  resistance  to  the 
power  and  authority  of  the  United  States,  were  not  as 
valid  and  binding  as  they  would  have  been  if  the 
states  had  remained  in  the  Union  and  there  had  been 
no  secession.  This  is  my  opinion,  and  I  believe  it  is 
the  opinion  of  the  court. 

But  I  hold  that  the  legislature  which  passed  this 
act  was  invested  with  no  power  to  impose  such  an  ob- 
ligation on  the  people  of  the  state  or  the  several  coun- 
ties. It  had  only  legislative  powers  under  the  consti- 
tution. It  had  no  power  to  pass  judicially  upon  the 
question  of  the  liability  of  a  county  or  of  the  people 
thereof,  to  pay  such  debts,  much  less  to  create  a  lia- 
bility on  them  to  pay,  when  none  antecedently  existed. 
It  is  a  judicial  question  which  could  only  be  decided 
by  the  courts. 

I  am  of  opinion,  therefore,  that  the  contract  in 
question  ought  not  to  be  enforced  against  the  people 
of  Dinwiddle  county.  I  think  there  is  error  also  in 
the  order  of  this  court,  allowing  six  per  cmU  interest 
when  the  contract  set  up  by  the  appellees  stipulated 
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for  only  three  per  cent  interest*  I  am  of  opinion  ^^^7^ 
that  there  is  error  in  the  judgment  of  the  circuit  Term. 
court,  and  that  the  same  be  reversed. 

Dinwiddle 

MoNCURB,  P.,  concurred  in  the  opinion  of  Ander-       ""^ 
son,  J.  J^^' 

Buchanan 

Staples  and  Burks,  Js.,  concurred  in  the  opinion  of 
Christian,  J.  ^ 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  circuit  court 
did  not  err  in  declaring  by  its  decree,  that  the  appel- 
lant was  liable  to  the  appellees  for  the  claim  asserted 
and  proved  by  them,  for  salt  furnished  to  the  said 
appellant,  under  said  contract  of  the  19th  May,  1862. 
But  the  court  is  of  opinion  that  the  circuit  court  did 
err  in  not  scaling  the  amount  of  said  claim  from 
its  nominal  to^its  true  value  in  gold,  according  to  the 
scale  of  depreciation  of  Confederate  currency  at  the 
time  when  such  contract  was  made  and  entered  into; 
and  it  is  decreed  and  ordered  that  to  this  extent  the 
said  decree  be  reversed  and  annulled.  And  the  court 
proceeding  to  enter  such  decree  as  the  said  circuit 
court  ought  to  have  rendered,  it  is  further  decreed  and 
ordered,  that  the  appellees  recover  against  the  appel- 

*The  court  in  the  opinion  holds  that  the  claim  of  the  appellees  **  is  a 
valid  claim,  arising  upon  a  contract  made  with  the  county  court  of  Din- 
widdle fur  salt  furnished  said  county,  and  the  claim  for  which  was  recog- 
nized by  said  county  in  writing,  and  made  a  matter  of  record  as  shown 
by  the  following  order: 

•*  Virginia — In  Dinwiddie'county  court,  June  i6th,  1863 :  Ordered  that 
the  clerk  of  this  court  issue  a  bond  for  ^3,695.30,  payable  to  Stuart,  Buch- 
anan &  Co.,  for  salt  to  be  delivered  by  contract,  the  said  bond  to  be  paid 
the  1st  January,  1866,  with  interest  at  three  fer  cent,  thereon  from  the  1st 
January,  1863." 
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1877.     laut  two  thousand  and  fifty-two  dollars  and  ninety-fonr 
Term,    conts,  with  interest  thereon,  to  be  computed  after  the 
— — ; — -  rate  of  six  per  centum  per  annuTriy  from  the  1st  of  Jan- 
(^ly*^  uary,  1863,  till  payment,  and  their  costs  by  them  ex- 
Stuart     P®°^®^  ^^  *^®  prosecution  of  their  appeal  in  the  said 
Buchanan  circuit  court;  and  they  being  the  parties  substantially 
prevailing,  it  is  ordered  that  they  also  recover  against 
the  appellant  their  costs  by  them  about  their  defence 
in  this  behalf   expended  in  this  court.     Which  is 
ordered  to  be  certified  to  the  said  circuit  court  of 
Dinwiddie  county. 

Judgment  reversed  in  part,  but  affirmed  on  the 
important  point. 
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Southern  Mutual  Ins.  Co.  v.  Tates. 

April  26. 

Absent,  Anderson  and  BurkSy  Js. 

I.  The  applicadon  to  an  insurance  company  for  insurance  upon  a  building         . 

which  is  granted  and  a  policy  issued  based  upon  the  application,  is  a     March 
part  of  the  policy.  Term. 

II.  In  such  an  application,  one  question  is  whether  there  are  any  incum- 

brances on  the  property,  to  which  the  answer  is  none.  This  is  a 
warranty,  and  if  there  was  an  incumbrance  upon  it,  the  policy  is  not 
binding  upon  the  company,  unless  at  the  time  of  issuing  the  policy 
they  had  actual  knowledge  of  the  existence  of  such  incumbrances. 

III.  If,  after  the  answers  to  the  questions  are  written  in  the  application 
it  is  signed  by  the  applicant,  parol  evidence  is  not  admissible  to  prove 
that  he  did  not  read  the  application,  and  no  question  was  asked  him 
SIS  to  the  existence  of  incumbrances  upon  the  property. 

rV.  The  insured  had  taken  out  two  policies  upon  two  buildings,  which 
were  consumed  in  the  same  fire.  The  company  paid  one  of  the  poli- 
cies, but  determined  to  contest  the  other.  In  calling  for  the  pay- 
ment of  assessments  upon  premium  notes,  the  secretary  of  the 
company  by  mistake,  called  for  the  assessment  on  the  note  of  the 
policy  which  was  contested,  instead  of  upon  the  other,  and  it  was 
paid — Held  : 

1.  If  the  company  knowingly  received  the  assessment  with  knowl- 

.edge  of  the  existence  of  the  incimibrance,  this  would  be  a 
waiver  of  the  breach  of  the  warranty  whether  so  intended  or 
not 

2.  But  if  the  company  received  such  assessment  under  the  erro- 

neous idea  on  the  part  of  its  officers  that  it  was  paid  upon 
another  and  totally  different  note,  the  right  to  insist  upon  the 
forfeiture  would  not  be  in  the  least  affected  by  such  payment 
and  receipt. 

Vol.  iLxvni — 74 
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1877.        T\\\a  was  an  action  of  assumpsit  upon  a  policy  of 
Term,     insurance  on  a  building,  brought  in  September  1871 

by  Snowden  Yates  against  the  Southern  Mutual  insur- 

MutiST  ^^^^  company.     Yates  obtained  from  the  Southern 

lns.Com'y  Mutual  insurance  company  two  policies  of  insurance^ 
Yates,  numbered  1,091  and  1,092,  upon  two  buildings  at  Or- 
ange Court-house,  both  of  which  buildings  were  con- 
sumed by  the  same  fire.  The  loss  on  the  building 
secured  by  the  policy  1,092  was  paid  by  the  company; 
but  they  contested  their  liability  for  the  loss  on  the 
other  building,  on  the  ground  that  in  his  application 
for  the  policy,  among  the  written  questions  put  to  him 
was  the  following:  *'Is  your  property  encumbered; 
by  what,  to  whom,  and  to  what  amount?"  To  which 
his  answer  was,  "None."  And  after  the  answers  to 
the  questions  were  all  taken  down,  the  paper  was 
signed  by  Yates.  And  the  company  insisted  this  was 
a  warranty ;  and  there  having  been  at  the  time  a  deed 
of  trust  upon  the  building,  the  policy  was  null. 

On  the  trial  of  the  cause,  after  the  plaintiff  had  in- 
troduced in  evidence  the  policy  of  insurance  and  the 
application  for  it,  which  is  referred  to  in  the  policy^ 
he  was  introduced  as  a  witness  in  his  own  behalf,  and 
stated  that  the  signature  to  said  application  was  in  bis 
)  handwriting.     His  counsel  then  asked  him  if  he  had 

ever  read  the  application  for  the  policy.  To  which 
question  the  defendant  by  counsel  objected :  but  the 
court  overruled  the  objection;  and  the  witness  said 
that  he  had  never  read  the  said  application  either  at 
the  time  it  was  prepared  or  since.  The  witness  was 
then  asked  what  questions  were  asked  him  by  the 
agent  of  the  company  at  the  time  he  prepared  the 
said  application,  as  to  the  title  to  and  encumbrances 
upon  the  property,  and  what  answers  he  gave.  To 
this  question  and  answer  thereto  the  defendant  by 
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coQDsel  objected,  so  far  as  it  might  tend  to  contradict    ^^ 
the  statement  and  answers  in  said  application.    But    Tenn. 

the  court  overruled  the  objection ;  and  the  plaintiff, 

the  witness,  answered  that  the  agent  of  the  company    MutimT 
asked  him  in  whom  the  title  was,  and  he  replied  it^^s.Comy 
was  in  himself;  and  that  the  agent  did  not  ask  him     Yates. 
any  questions  as  to  encumbrances  on  said  property. 
To  the  opinion  of  the  court,  overruling  the  defend- 
ant's objections  to  said  questions  and  answers,  the  in- 
surance company  excepted. 

When  the  policies  of  insurance  were  obtained  by 
Tates  he  paid  a  part  of  the  premiums  in  cash  and 
gave  his  premium  notes,  each  for  $40,  for  the  balance; 
and  in  February  1872,  after  this  suit  was  instituted, 
H.  S.  Price,  the  secretary  and  treasurer  of  the  com- 
pany, in  pursuance  of  a  resolution  of  the  directors, 
called  upon  him  for  $10,  an  assessment  on  his  pre- 
mium note  No.  1,091;  and  it  was  paid  by  Tates.  In 
relation  to  this  payment  Price,  who  was  examined  as 
a  witness  by  the  defendant,  stated  that  his  assessment 
wa» made  and  collected  through  mistake;  that  Yates 
had  obtained  two  policies,  one  No.  1,091  and  the  other 
No.  1,092;  and  when  witness  had  made  out  his  book 
of  assessments  upon  premium  notes,  knowing  that 
the  company  had  determined  to  contest  the  policy 
which  insured  a  building  of  the  plaintiff  which  had 
been  burnt,  he  made  a  memorandum  in  red  ink  oppo- 
site to  the  memorandum  of  the  premium  note  given 
in  consideration  of  policy  numbered  1,092 — *' burned 
and  contested" — which  should  have  been  endorsed 
opposite  the  premium  note  given  under  policy  No. 
1,091 ;  and  made  an  assessment  on  the  premium  note 
given  for  policy  No.  1,091,  which  should  have  been 
made  on  the  premium  note  for  policy  No.  1,092,  and 
collected  the  same  through  his  own  mistake;  and  he 
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March   ^^^  ^^^  make  out  or  collect  any  assessment  upon  the 
Term,    premium  note  given  for  policy  No.  1,092. 

After  the  evidence  had  been  introduced  the  defend- 


Mutuaf  ^°*  moved  the  court  to  give  the  following  instruc- 

Ins.Com»ytiQng. 

V. 

Yates.  1.  That  the  application  upon  which  the  policy  sued 
on  in  this  cause  is  based  is  a  part  of  the  policy;  and 
the  answer  to  the  ninth  question  in  said  application 
amounts  to  a  warranty  on  the  part  of  the  plaintiff  that 
at  the  date  of  the  said  application  the  property  cov- 
ered by  said  policy  was  not  encumbered. 

2.  If  the  jury  believe  from  the  evidence  in  this 
cause,  that  at  the  date  of  the  said  application,  and  also 
of  the  said  policy  mentioned  in  the  first  instruction, 
which  is  asked  to  be  read  as  a  part  of  this,  there  was 
an  encumbrance  on  the  said  property,  either  by  trust 
deed,  mortgage  or  otherwise,  then  there  was  a  breach 
of  the  said  warranty  on  the  part  of  the  plaintiff,  and 
the  said  policy  was  void  on  that  account  at  its  date, 
although  the  said  incumbrance  had  been  duly  re- 
corded; unless  they  also  believe  from  the  evidence 
that  the  defendant,  at  the  time  of  issuing  the  said 
policy  sued  upon  in  this  case,  had  actual  knowledge 
of  the  existence  of  such  incumbrance. 

3.  And  if  upon  the  evidence  in  this  cause  the  sidd 
policy  mentioned  in  the  first  and  second  instructions, 
which  are  asked  to  be  read  with  this,  was  void  at  it^ 
date,  it  was  no  contract,  and  there  was  no  sort  of  obli- 
gation under  it  on  the  part  of  the  defendant  to  the 
plaintiff;  and  to  render  the  defendant  liable  to  the 
plaintiff  for  an  insurance  on  said  property,  the  pliun- 
tiff  must  prove  a  new  or  other  contract  of  insurance 
between  him  and  the  defendant,  and  it  must  appear 
that  this  suit  is  founded  upon  such  new  or  other  con- 
tract. 
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4.  That  although  the  jury  may  believe  from  the  evi-    w^^^ 
dence,  that  the  defendant  demanded  and  received  of    Term. 

the  plaintiflF  an  assessment  on  the  premium  note  of 

the  plaintiff  given  under  said  policy,  after  said  breach    MutuaT 
of  the  said  warranty  by  the  said  plaintiff,  and  after  the  ^"^-  Com'y 
defendant  knew  of  the  breach  of  the  said  warranty  on     Yates, 
the  part  of  the  plaintiff,  and  whilst  this  suit  was  pend- 
ing, yet  such  demand  and  receipt  did  not  give  validity 

to  the  policy  so  as  to  enable  the  plaintiff  to  recover 
irom  the  defendant,  if  such  demand  was  made  and 
money  received  under  a  mistake  by  one  of  the  officers 
of  the  defendant,  and  was  not  intended  by  the  defend- 
ant to  be  a  waiver  of  the  said  breach  of  warranty  by 
the  plaintiff,  but  that  when  the  defendant  made  such 
demand  he  believed  that  he  was  demanding  and  re- 
ceiving said  assessment  on  a  different  premium  note 
of  the  said  plaintiff  than  the  one  given  upder  the 
aforesaid  policy  mentioned  in  instructions  No.  1,  2 
and  8,  which  are  asked  to  be  read  as  a  part  of  this. 

5.  We  ask  the  court  to  give  the  jury  the  following 
instruction:  That  the  application  for  insurance  in 
this  case  is  a  part  of  the  policy;  and  that  any  misrep- 
resentation in  answer  to  a  question  propounded  to  the 
assured  by  the  company,  if  untrue,  whether  material 
or  not,  intentional  or  not,  avoids  the  contract. 

6.  If  the  jury  believe  from  the  evidence  that,  at  the 
time  of  the  application  for  the  policy  sued  upon  in 
this  case,  the  question  was  asked  the  plaintiff  whether 
the  property  covered  by  the  policy  aforesaid  was  en- 
cumbered, and  was  answered  by  the  defendant,  the 
materiality  or  immateriality  of  the  answer  is  not  a 
question  for  the  consideration  of  the  jury;  the  Asking 
and  answering  the  question  was  an  agreement  between 
the  plaintiff  and  the  defendant  that  the  said  question 
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1877-  and  answer  are  material;  and  it  is  asked  that 

March  ' 

Term,  tions  1,  2,  8,  4  and  5  be  read  as  a  part  of  this. 


Southern       All  of  which  instruction  the  court  refused  to  give, 

lns.Com'y  ^^ccpt  the  sixth,  which  it  gave;   one  of  them,  the 

^-       third,  he   refused  to  give,   and    gave   none  in   lieu 

thereof;  and  in  place  of  the  other  four  instructions 

gave  the  following: 

1.  That  the  application  upon  which  the  policy  sued 
on  in  this  case  is  based,  provided  the  same  was  actu- 
ally made  by  the  plaintiff  and  the  questions  therein 
contained  actually  propounded  to  him  by  an  agent  of 
the  defendant,  and  his  answers  thereto  accurately  and 
subsequently  written  as  given  by  him,  is  a  part  of  the 
said  policy,  and  said  answers  amount  to  warranties; 
and  the  answer  to  the  ninth  question  in  said  applica- 
sion  is  in  that  event  a  warranty  on  the  part  of  the 
plaintiff  that  at  the  date  of  the  said  application  the 
property  covered  by  said  policy  was  not  encumbered. 

2.  If  the  jury,  believe  from  the  evidence  that  the 
said  application  was  made  by  the  plaintiff,  and  that 
the  questions  therein  contained  were  actually  pro- 
pounded to  him  by  an  agent  of  the  defendant,  and  his 
answers  thereto  substantially  written  down  in  said 
application  as  given  by  him,  and  that  at  the  date  of 
said  application  and  the  issuing  of  the  policy  thereon 
there  was  an  incumbrance  on  the  said  property,  either 
by  trust  deed,  mortgage  or  otherwise,  then  there  was 
a  breach  of  said  warranty  on  the  part  of  the  said 
plaintiff,  although  the  said  incumbrance  had  been 
duly  recorded;  unless  they  further  believe  from  the 
evidence,  that  the  defendant  at  the  time  of  issuing  the 
said  policy  had  actual  knowledge  of  the  said  incum- 
brance, or,  upon  obtaining  actual  knowledge  thereof 
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at  some  subsequent  date,  did  or  suifered  to  be  done  JJ^ 
any  act  by  which  any  objection  thereto  was  waived,  Term, 
and  that  said  policy  was  void  on  that  account.  

4.  That  although  the  jury  may  believe,  from  the    M^utiST 
evidence,  that  the  defendant  demanded,  and  received  ^''^•^^"^'y 

V. 

of  the  plaintiff  an  assessment  on  the  premium  note  of  Yates, 
the  plaintiff  given  under  said  policy,  after  the  said 
breach  of  the  said  warranty  by  the  said  plaintiff,  and 
after  the  defendant  knew  of  the  breach  of  the  said 
warranty  on  the  part  of  the  plaintiff,  and  whilst  this 
suit  was  pending,  yet  such  demand  and  receipt  did  not 
give  validity  to  the  policy  so  as  to  enable  the  plaintiff 
to  recover  from  the  defendant,  if  such  demand  was 
made  and  money  received,  under  a  mistake  made  by 
one  of  the  officers  of  the  defendant,  but  that  when 
the  defendant  made  such  demand,  he  bt^lieved  that  he 
was  demanding  and  receiving  said  assessment  on  a  , 
different  premium  note  of  the  said  plaintiff,  than  the 
one  given  under  the  aforesaid  policy,  mentioned  in 
the  instructions  No.  1,  2  and  3,  which  is  asked  to  be 
read  as  a  part  of  this. 

5.  That  the  application  for  insurance  in  this  case,  if 
actually  made  by  the  plaintiff,  and  the  question  therein 
contained  actually  propounded  to  him,  and  his  an- 
swers thereto  substantially  written  by  an  agent  of  the 
defendant  as  given  by  him,  is  a  part  of  the  policy,  and 
that  any  representation  in  answer  as  to  any  matter 
specifically  enquired  of  by  the  defendant  in  said  appli- 
cation, if  untrue,  whether  material  or  not,  intentional 
or  not,  avoids  the  contract,  unless  actually  at  the  time 
in  the  knowledge  of  the  defendant,  or  unless  when 
brought  to  its  knowledge,  objection  thereto  be  waived. 

And  the  defendant  excepted. 

There  were  two  other  instructions  asked  for  by  the 
defendant,  but  it  is  unnecessary  to  state  them. 


Digiti 


ized  by  Google 


592  COURT   OF  APPEALS    OF  VIRGINIA. 

1877.        There  was  a  verdict  and  judgment  in  favor  of  the 
Term,    plaintiff  for  $800,  the  amount  of  the  insurance,  with 

interest  from  18th  of  June,  1871 ;  and  thereupon  the 

Mutual  insurance  company  applied  to  the  judge  of  the  circuit 

ins.Com'y  court  for  a  writ  of  error  and  supersedeas^  which  was 

Yates,    allowed;  but  when  the  case  came  on  to  be  heard  in 

that  court  the  judgment  was  affirmed.     The  company 

thereupon  applied  to  a  judge  of  this  court  for  a  writ 

of  error  and  supersedeas;  which  was  allowed. 

Meredith  and  Geo.  JB,  Harrison^  for  the  appellant 

Field  ^  Grey^  for  the  appellee. 

Staples,  J.  The  plaintiff  is  the  holder  of  a  policy 
of  fire  insurance  in  the  Southern  Mutual  insurance 
company.  In  his  application  upon  which  the  policy 
issued,  he  is  represented  as  stating  in  answer  to  a 
question  asked  by  the  agent,  that  there  was  no  incum- 
brance upon  the  property.  The  application  is  signed 
by  the  plaintiff,  is  made  a  part  of  the  policy,  and  has 
all  the  force  and  effect  of  a  warranty. 

The  property  having  been  destroyed  by  fire,  and  the 
company  refusing  to  pay,  the  plaintiff  brought  his  ac- 
tion to  recover  the  value.  One  of  the  grounds  of 
defence  relied  on  by  the  company  is,  that  the  repre- 
sentation in  respect  to  the  incumbrance  was  untrue, 
that  at  the  time  there  was  a  deed  of  trust  upon  the 
building,  nearly  equal  to  its  value,  the  existence  of 
which  was  wholly  unknown  to  the  company.  This  is 
not  controverted  by  the  plaintiff;  but  he  insists  that 
he  made  no. such  representation  upon  the  subject  of 
incumbrances  as  is  set  forth  in  the  application. 

Upon  the  trial  he  was  introduced  as  a  witness  in  his 
own  behalf,  and  in  response  to  a  question  propounded 
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by  his  own  counBel,  he  said  he  had  never  read  the  ap-     '^77- 

,       ,  ,  March 

plication  either  at  the  time  or  since;  that  the  agent  of    Term. 

the  company  asked  him  in  whom  the  title  was,  and  he 

replied  it  was  in  himself,  but  the  agent  did  not  ask    Mutu™ 
him  any  question  as  to  incumbrances  on  said  property.  insCom'y 

This  evidence  was  objected  to  by  the  company  upon  Yates. 
the  ground  that  its  eflfect  was  to  contradict  the  express 
terms  of  the  warranty :  but  the  court  overruled  the 
objection  and  permitted  the  evidence  to  go  to  the 
jury.  From  this  statement  it  is  manifest  that  the 
whole  question  turns  upon  the  admissibility  of  parol 
testimony  to  affect  the  terms  of  a  written  contract. 

In  Towner  v.  Lucas*  ex'ovy  13  Gratt.  705,  all  the  au- 
thorities bearing  upon  this  question  are  cited  and  dis- 
cussed by  Judge  AUen  with  great  ability.  That  was  a 
case  of  great  hardship  upon  the  defendant.  He  had 
signed  his  name  as  surety  to  a  bond  upon  the  most 
positive  assurances  of  the  obligee  he  should  never  be 
called  on  to  pay  it;  that  his  signature  was  a  mere 
matter  of  form,  only  designed  to  put  a  stop  to  the  talk 
of  a  particular  person  named  in  the  neighborhood. 
The  defendant  offered  to  show  these  facts;  but  the 
evidence  was  held  inadmissible.  In  answer  to  the 
argument  that  it  would  be  a  fraud  to  insist  on  the 
written  agreement  in  violation  of  the  parol  under- 
standing, it  was  said  the  rule  of  the  common  law  in- 
cludes oral  testimony  of  the  alleged  understanding, 
and  as  it  cannot  be  proved  by  legal  evidence  the  un- 
derstanding itself,  in  legal  understanding,  cannot  be 
regarded  as  existing  in  £Eict. 

This  last  case  was  followed  by  that  of  Woodward^ 
Baldtmn  ^  Co.  v.  Foster^  18  Gratt.  200,  where  the  sub- 
ject is  a  good  deal  discussed  by  Judge  Joynes,  In 
these  two  opinions  all  the  Virginia  cases  are  referred 

to,  and  the  argument  exhausted.    They  show  that  in 
Vol.  xxvin — 75 
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'^77.     this  state  certainly,  the  rule  is  well  settled,  that  when 
Term,    a  contract  is  reduced  to  writing,  the'  writing  is  re- 

garded  as  not  only  the  best,  bat  the  sole  evidence  of 

MutuaT  *^®  contract,  and  the  parties  are  presumed  to  have 

ins.Com'y  rejected  everything  it  does  not  contain. 
Yates.  There  is  no  doubt  that  this  rule  applies  as  well  to 
policies  of  insurance  as  to  any  other  class  of  written 
contracts.  In  Lee  v.  Howard  Ins.  Company y  3  Gray's 
R.  583,  BigehWy  J.,  discussing  the  question  of  the  ad- 
missibility of  parol  evidence  to  aflfect  the  terms  of  the 
policy,  said :  "  That  upon  the  most  familiar  principles 
of  the  law  of  evidence,  all  previous  verbal  agreements 
must  be  taken  to  be  merged  in  the  written  agreement 
of  the  parties  made  for  the  purpose  of  embodying  the 
terms  of  the  contract,  and  designed  to  be  the  deposi- 
tary and  proof  of  their  final  intention." 

The  exceptions  to  this  rule  that  are  sanctioned 
by  the  courts,  are  found  in  those  cases  in  which  the 
insured  is  misled  by  the  assurances  or  declarations 
of  the  agent  of  the  insurer,  or  where  the  latter  seeks 
to  take  advantage  of  a  forfeiture  of  his  own  creation, 
or  where  the  insured  has  given  a  correct  description 
of  the  property,  which  has  not  been  followed  by  the 
insurers  or  their  agents  in  preparing  the  policy;  or 
where  the  parties  stand  on  unequal  ground,  and  one 
of  them  uses  his  superior  knowledge  or  influence  to 
mislead  the  other  as  to  the  true  import  of  the  con- 
tract. 

There  are  numerous  others  which  need  not  be  men- 
tioned. See  2  Am.  L.  Cases,  912  to  915,  916.  It  must 
be  conceded  that  many  of  these  exceptions,  if  they 
can  be  so  termed,  are  utterly  irreconcilable  with  the 
rule  itself,  or  any  just  principle  upon  which  it  is 
founded.  In  such  cases  it  is  said,  however,  the  oral 
evidence  is  not  offered  to  contradict  the  writing,  bat 
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to  show  that  the  representation  ae  it  is  written  ought     '^7^ 
not  to  be  used  against  the  party,  upon  the  ground  of    Term. 

fin  equitable  estoppel     The  recent  cases  of  Georgia 

JBLome  Ins.  Co.  v.  Kinnier's  admW^  supra,  88,  and  Man-    Mutiu? 
hattan  Fire  Ins.  Co.  v.  Wdll  ^  UUman,  supra,  889,  recently  ^^-  ^^^^'y 
decided  by  this  court  are  illustrations  of  this  doctrine.    Yates. 

It  is  believed,  however,  that  no  well  considered  case 
i^n  be  found  which  has  gone  so  far  as  to  allow  the 
introduction  of  parol  proof  such  as  is  offered  here. 
The  application  contains  a  particular  and  minute  de-  i 
scription  of  the  building — its  location,  size,  the  mate- 
rial of  which  it  is  constructed,  the  uses  to  which  the 
rooms  are  appropriated,  and  of  other  matters  which 
-could  only  have  been  furnished  by  the  insured  him- 
self or  his  agents;  following  this,  the  description,  is 
the  representation  in  respect  to  the  liens  and  encum- 
brances. It  is  conceded  that  whatever  relates  to  the 
former  was  famished  by  the  plaintiff;  but  it  is  in- 
sisted that  the  representation  in  respect  to  the  en- 
cumbrances was  inserted  without  his  knowledge  or 
consent.  It  is  not  pretended  that  the  agent  of  the 
company  was  guilty  of  any  fraud  or  wilful  misrepre- 
sentation. The  effort  of  the  plaintiff  is  to  defeat  a 
written  representation  and  warranty  by  a  simple  de- 
nial on  his  part,  that  either  was  in  fact  made.  And 
the  difficulty  of  thus  contradicting  the  plain  terms  of 
his  contract  is  sought  to  be  obviated  by  asserting  that 
it  was  never  read  to  him.  If  such  evidence  is  admis- 
sible, it  is  difficult  to  imagine  a  case  in  which  it  would 
not  be  allowable  to  vary  the  legal  import  of  a  deed  by 
parol  testimony. 

In  Cooper  v.  Farmers*  Mutual  Ins.  Comp.j  60  Penn.  R. 
299,  a  case  very  similar  to  this,  an  effort  was  made  to 
show  that  the  representation  in  regard  to  the  incum- 
brance had  been  introduced  into  the  application  by 
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1877.     mistake,  and  that  the  contract  should  read  as  if  the- 

March  ' 

Term,    property  had  been  represented  as  encumbered.    The 

supreme  court  said:     "Had  the  evidence  been  re- 

MutuaT  ceived,  it  would  have  proved  what  doubtless  is  true, 
ins.Com'y  ^jjat  there  was  no  fraud  or  wilful  misrepresentation; 
Yates,  but  it  did  not  tend  to  show  that  the  warranty  had  not 
been  made,  or  that  it  had  not  been  broken.  But  were 
it  conceded  that  parol  evidence  is  admissible  for  the 
purpose  of  reforming  a  policy,  it  is  still  true  that  no 
written  instrument  can  be  reformed  on  proof  of  a  mis- 
take, unless  it  be  a  mistake  of  both  parties.  Mistake 
of  the  assured  alone  will  not  answer.  If  it  would,  in- 
surers might  be  held  by  a  contract  to  which  they  never 
assented.  It  is  mutual  mistakes  only  which  make  a 
contract  reformable  in  equity." 

One  of  the  later  cases  on  this  subject  is  Ryan  v. 
World  Life  Ins.  Gomp.^  41  Conn.  R.  168.  There,  as 
here,  the  insured  asserted  that  she  and  her  husband 
had  signed  the  application  without  reading  it  and 
without  its  being  read  to  them.  The  court  said,  that 
of  itself  was  inexcusable  negligence.  The  applicatioa 
contained  her  agreements  and  representations  in  an 
important  contract.  When  she  signed  it  she  was 
bound  to  know  what  she  signed.  The  law  requires 
that  the  insured  shall  not  only  in  good  faith  answer 
all  the  interrogatories  correctly,  but  shall  use  reason- 
able diligence  to  see  that  the  answers  are  correctly 
written.  It  is  for  his  interest  to  do  so;  and  the  insurer 
has  the  right  to  presume  that  he  will  do  it."  The 
cases  of  Barrett  ^  als.  v.  Union  MuL  Fire  Ins.  Cbmp.j 
7  Cush.  R.  176;  Jenkins  v.  Quincey  Mat.  Fire  Ins.  Cbmp.^ 
7  Gray  R.  370;  Holmes  et  als.  v.  Charlestoum  MvJI. 
Fire  Ins.  Comp.,  10  Mete.  R.  211,  are  all  authorities  ia 
point,  and  fully  sustain  the  view  here  taken. 
The  introduction  of  parol  evidence  in  soch  casea  is. 
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tut  an  attempt  to  substitute  for  the  representations  jj^ 
and  warranties  contained  in  the  written  agreement  Tenn. 
oral  representations  and  warranties  of  an  entirely  dif- 

n         .     y  .  Southern 

ferent  character.  Mutual 

We  are  therefore  of  opinion  that  the  circuit  court  ^"^-^^'y 
erred  in  receiving  the  evidence  set  out  in  the  defend-  Yates, 
ant's  first  bill  of  exceptions;  and  for  this  error  the 
judgment  must  be  reversed  and  the  cause  remanded 
for  a  new  trial,  upon  which,  if  the  same  evidence  is 
again  offered  and  objected  to  by  the  defendant,  it  must 
be  refused  by  the  court. 

The  next  question  for  consideration  is  in  respect  to 
the  several  instructions  set  out  in  the  defendant's 
second  bill  of  exceptions.  It  is  apparent  that  the 
action  of  the  court  in  giving  some  of  these  instruc- 
tions, and  in  refusing  others,  was  based  entirely  upon 
its  opinion  with  regard  to  the  admissibility  and  effect 
of  the  parol  testimony  already  considered. 

The  first,  second  and  third  instructions  asked  for  by 
defendants,  assert  the  proposition  that  the  application 
is  a  part  of  the  policy,  that  the  answers  therein  given, 
in  respect  to  the  non-existence  of  any  incumbrance 
upon  the  property,  amount  to  a  warranty,  and  if  the 
Jury  should  believe  there  was  such  an  incumbrance  at 
the  time,  this  constituted  a  breach  of  warranty,  and 
the  policy  was  on  that  account  void,  unless  the  defen- 
dant had  notice  of  the  incumbrance.  These  instruc- 
tions correctly  state  the  law,  and  ought  to  have  been 
given  by  the  court. 

The  fourth  instruction  substantially  afiirms,  that  the 
act  of  the  defendant  in  demanding  and  securing  as- 
sessments upon  the  premium  note  of  the  plaintiff 
veould  not  amount  to  a  waiver  of  the  breach  of  war- 
ranty, unless  so  intended  by  the  defendant  In  this 
respect  thd  instruction  is  clearly  erroneous.    If  the 
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1877.     defendant,  with  knowledge  of  the  existence  of  the  in- 
Terin.    cumbrance,  knowingly  received  assessments  upon  the 

note  involved  in  this  controversy,  such  conduct  would 

MutiST  aniount  to  a  waiver  of  the  breach  of  warranty,  whe- 

lns.Com'y  ther  80  intended  or  not.  On  the  other  hand,  if  the 
Yates,  defendant  received  such  assessments  under  an  erro* 
neous  idea  on  the  part  of  one  of  its  officers,  that  they 
were  paid  upon  another  and  totally  diflTerent  note,  it  is 
clear  that  the  right  to  insist  upon  the  forfeiture  would 
not  be  in  the  least  affected  by  such  payments  and  re- 
ceipt. This  proposition  would  seem  to  be  too  plain  to 
require  argument  or  authority  to  support  it 

The  fifth  instruction  lays  down  a  proposition  of  law 
in  the  broadest  and  most  comprehensive  terms,  not 
involved  in  the  case,  and  not  necessary  to  its  proper 
decision.  Without  undertaking  now  to  say  whether 
the  proposition  is  sound,  we  are  of  opinion,  for  the 
reason  just  stated,  it  was  properly  refused.  The  sixth 
instruction  was  given,  and  no  complant  is  made  by  any 
one  on  that  ground. 

The  second  instruction  given  by  the  court,  in  lieu  of 
the  fourth  asked  for  by  the  defendant,  is  erroneous,  at 
least  so  much  of  it  as  refers  to  the  supposed  acts  of 
waiver  on  the  part  of  the  defendant.  The  instruc- 
tions informs  the  jury  that  the  existence  of  an  incum- 
brance, under  the  circumstances  therein  detailed,  was 
a  breach  of  the  warranty,  unless  the  defendant  had 
actual  knowledge  of  such  incumbrance,  or  upon 
obtaining  actual  knowledge  thereof  at  some  subse- 
quent date  did,  or  suffered  to  be  done,  any  act  by 
which  any  objection  thereto  was  waived.  This  in- 
struction was  calculated  palpably  to  mislead  the  jury. 
It  left  them  unrestricted  to  explore  the  field  of  in- 
quiry, and  to  assume  that  any  act  done,  or  suffered  to 
be  done,  by  the  defendants,  might  be  construed  by 
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them  as  a  waiver  without  regard  to  the  circumBtanceB    .1^77- 

°  March 

under  which  the  act  was  done,  whether  done  with  foil    Term. 

knowledge  or  under  a  plain  mistake  of  the  facts. 

What  has  been  said  in  regard  to  the  fourth  instruction    Muti^ 
asked  for  on  the  part  of  the  defendants,  and  refused  ins.Com'y 
by  the  court,  will  show  the  character  of  the  instruction     Yates. 
which  ought  to  have  been  given  on  this  branch  of  the 
case. 

The  bill  of  exceptions  sets  out  other  instructions 
asked  for  by  defendants;  but  they  involve  no  new  pro- 
positions. They  only  tend  to  cumber  the  record,  with- 
out elucidating  the  matter  of  controversy.  All  of 
them  are  connected  in  a  greater  or  less  degree,  with 
the  parol  evidence  already  adverted  to.  When  that  is 
out  of  the  case,  the  instructions  must  be  regarded  as 
wholly  immaterial. 

Upon  the  grounds  here  stated,  we  are  of  opinion 
the  judgment  of  the  circuit  court  must  be  reversed, 
and  a  new  trial  awarded. 

MoNCURB,  P.,  and  Christian,  J.,  concurred  in  the 
opinion  of  Staples^  J. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated  in  writ- 
ing and  filed  with  the  record,  that  the  testimony  of 
the  defendant  in  error,  set  forth  in  the  plaintiff  in 
error^s  first  bill  of  exceptions,  was  not  competent  to 
contradict  the  legal  import  and  effect  of  the  represen- 
tation contained  in  the  declaration,  upon  which  the 
policy  of  insurance  in  this  case  was  founded;  and  the 
county  court  erred  in  overruling  the  objection  of  the 
plaintiff  in  error  to  the  same.  The  court  is  further  of 
the  opinion  that  the  county  court  erred  in  refusing  to 
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JJ^77-     give  to  the  jury  the  first,  second  and  third  instructions 
Term,    asked  for  by  the  plaintiff  in  error;  but  did  not  err  in 

refusing  to  give  the  fourth  and  fifth  instructions  asked 

^^utu^^  for  by  the  said  plaintiff  in  error.  The  court  is  further 
ins.Com'y  ^f  opinion  that  the  said  county  court  erred  in  giving 
Yates,  to  the  jury  the  second  instruction  given  by  the  court 
in  lieu  of  the  fourth  instruction  asked  for  by  the  plain- 
tiff in  error;  this  court  not  deeming  it  material  to  pass 
upon  the  first  and  second  instructions  asked  for  by  the 
plaintiff  in  error  in  the  second  series.  Therefore  it  is 
considered  that  the  judgment  of  the  said  circuit  court, 
affirming  the  judgment  of  said  county  court,  be  re- 
versed and  annulled;  and  that  the  plaintiff  in  error 
recover  against  the  defendant  in  error  its  costs  by  it 
expended  in  the  prosecution  of  its  writ  of  supersedeas 
aforesaid  here.  And  this  court  proceeding  to  render 
such  judgment  as  the  said  circuit  court  ought  to  have 
rendered,  it  is  further  considered  that  the  judgment  of 
the  said  county  court  be  reversed  and  annulled,  that 
the  verdict  of  the  jury  be  set  aside,  and  the  cause  re- 
manded to  the  said  circuit  court  for  a  new  trial  to  be 
had  therein  in  accordance  with  the  principles  of  this 
judgment. 

Which  is  ordered  to  be  certified  to  the  said  circuit 
court. 

Judgment  rbvbrsed. 
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Tancil  v.  Sbaton. 

April  26. 

1.  The  finder  of  a  bank  note,  as  against  a  bailee  without  reward,  to  whom       1877. 

he  delivers  it  to  be  kept  for  such  finder,  has  such  a  possessory  interest     ^p^*^^^ 
in  the  note  as  entitles  him  to  recover  the  same  of  the  bailee,  on  his 
refusal  to  redeliver  -it  to  the  finder  on  request,  and  in  the  absence  of 
any  claim  of  the  rightful  owner  made  known  by  him  to  such  bailee. 

2.  Such  bailee  is  not  bound  to  use  as  great  care  and  diligence  in  the  keep- 

ing of  the  note  as  he  would  be  if  he  were  a  bailee  with  compensa- 
tion ;  and  if  the  note  was  stolen  from  his  possession,  he  will  not  be 
liable  for  it,  unless  the  loss  was  the  result  of  gross  negligence  on  his 
part 

3.  In  such  a  case  to  entitle  the  plaintiff  to  recover,  he  must  show  that  the 

note  was  a  genuine  note,  and  of  the  value  claimed. 

This  was  an  action  of  assumpsit  in  the  corporation 
conrt  of  Alexandria,  brought  by  Isaac  Tancil  against 
George  L.  Seaton,  to  recover  the  amount  of  a  National 
Bank  note  for  $1,000,  deposited  by  the  wife  of  the 
plaintiff  with  the  defendant  The  facts  are  stated  by 
Judge  Burks  in  his  opinion. 

In  the  progress  of  the  trial,  the  plaintiff  asked  for 
two  instructions,  which  were  refused;  and  the  defend- 
ant asked  for  three,  which  were  given;  and  the  plain- 
tifis  excepted.  It  is  unnecessary  to  state  the  instruc- 
tions asked  for  by  the  plaintiff;  those  of  the  defendant 
are  as  follows : 

First.  If  the  jury  believe  from  the  evidence,  that 

the  note  of  one  thousand  dollars  was  a  National  Bank 
Vol.  xxvin — 76 
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J,^77-     note,  and  that  Tancil  had  no  other  right  to  it  than 

March  '  =* 

Term.    8uch  as  he  might  have  acquired  by  finding  it,  and  that 

he  delivered  it  to  the  defendant  for  safe  keeping,  com- 

^^*     municating  to  the  defendant  the  fact  that  he  had  so 
Seaton.    acquired  it  by  finding,  that  then  they  must  find  for 
the  defendant. 

Second.  If  the  jury  believe  from  the  evidence,  that 
the  deposit  was  made  for  the  accommodation  of  the 
plaintifi^,  and  without  compensation  to  the  defendant, 
and  that  the  note  was  stolen  from  his  possession  along 
with  money  of  his  own,  without  gross  negligence  on 
the  part  of  the  defendant,  they  must  find  for  the  de- 
fendant. 

Third.  In  order  to  find  for  the  plaintiff,  it  is  neces- 
sary, not  only  for  the  jury  not  to  find  the  facts  as  stated 
in  the  foregoing  instructions,  but  must  find  the  further 
fact  that  the  said  note  was  a  genuine  note  of  the  value 
of  31,000. 

There  was  a  verdict  and  judgment  for  the  defend- 
ant; and  Tancil  thereupon  applied  to  this  court  for  a 
supersedeas:  which  was  allowed. 

jP.  L.  Smithy  Jr.j  for  the  appellant. 

ClaughtoUy  for  the  appellee. 

Burks,  J.,  delivered  the  opinion  of  the  court. 

On  the  10th  day  of  May  1869,  the  plaintiff's  wife 
handed  to  the  defendant  what  was  claimed  to  be  a 
thousand  dollar  National  Bank  note,  she  representing 
that  her  little  son  had  found  it,  and  offering  to  pay  the 
defendant  one  hundred  or  one  hundred  and  fifby  dol- 
lars if  he  would  find  out  whether  the  note  was  good* 
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The  defendant  declining  to  make  any  charge,  took  the    Jj^'^\ 
note  and  put  it  into  his  iron  safe  in  his  store-house  for    Term. 

safe-keeping.     Within  a  few  days  afterwards,  accord- 

ing  to  the  statement  of  the  defendant,  his  store-house  ^^^ 
was  broken  into,  the  safe  forced  open,  and  the  note,  Seaton. 
together  with  several  hundred  dollars  of  the  plaintiff's 
own  money  in  the  safe  was  stolen,  and  never  recovered. 
Suit  was  brought  by  the  plaintiff  in  the  corporation 
court  of  the  city  of  Alexandria  to  recover  the  amount 
of  the  note  from  the  defendant,  and  on  the  trial  ver- 
dict and  judgment  were  rendered  for  the  defendant, 
to  which  judgment  a  writ  of  supersedeas  was  awarded 
the  plaintiff  by  one  of  the  judges  of  this  court. 

At  the  trial  both  plaintiff  and  defendant  prayed  in- 
structions to  the  jury.  Those  asked  by  the  defendant 
were  given,  and  those  asked  by  the  plaintiff  were  re- 
fused, and  the  plaintiff  excepted.  The  plaintiff  also 
moved  the  court  to  set  aside  the  verdict  of  the  jury 
and  grant  him  a  new  trial,  on  the  ground  that  the  in- 
structions given  were  erroneous.  The  motion  was 
overruled,  and  the  plaintiff  again  excepted. 

It  appears  from  the  bills  of  exceptions  that  the  plain- 
tiff's recovery  was  resisted  mainly  on  two  grounds: 
First,  that  the  title  of  the  plaintiff,  acquired  by  the  find- 
ing, which  was  communicated  to  the  defendant  at  the 
time  the  note  was  delivered  to  him,  was  not  sufficient 
to  support  the  action;  second,  that  the  note  was  stolen 
from  the  possession  of  the  defendant  without  negli- 
gence on  his  part. 

If  the  owner  of  a  personal  chattel  voluntarily  and 
wholly  abandons  it,  intending  not  to  reclaim  it,  the 
first  occupant  acquires  an  absolute  right  to  it.  If,  how- 
ever, he  merely  loses  it  accidentally,  he  does  not  part 
with  his  title,  and  the  finder  becomes  a  quasi  deposi- 
tary, invested  with  such  possessory  interest  as  will 
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March    ®°^^^^^  ^^^  *^  ^^'^  ^^  against  all  the  world  except  the 
Term,    rightful  owner.     This  rule  of  law  has  never  been 

■ seriously  questioned  since  the  leading  case  of  Arman/ 

^"     V.  Delamirky  reported  in  1  Strange  504  (see  1  Smith's 
Scaton.    jjead.  Cases,  part  1,  side  p.  471,  and  notes). 

It  is  contended,  however,  that  the  rule  is  limited  to 
the  finding  of  a  personal  chattel,  and  has  no  applica- 
tion to  choses  in  action;  and  in  support  of  this  proposi- 
tion we  are  referred  to  the  case  of  McLauglin  v.  WaiU, 
9  Cow.  R.  670,  affirmed  (with  much  dissension)  in  6 
Wend.  R.  404. 

The  reasoning  of  the  distinguished  chancellor  ( WcUr 
worth)  in  the  case  last  named  is  somewhat  subtle  and 
not  very  satisfactory:  but  if  his  conclusion  is  sound, 
that  negotiable  notes,  bankers'  checks  and  lottery 
tickets,  payable  to  the  holder,  are  not  within  the  ope- 
ration of  the  rule,  still  it  by  no  means  follows  that 
current  bank  notes,  convertible  at  par  into  money,  are 
not  subject  to  the  rule.  The  finder  of  money,  we  ap- 
prehend, would  acquire  by  the  finding  the  same  title 
to  it  that  the  chimney  sweeper's  boy  in  the  leading 
case  acquired  to  the  jewel  which  he  found,  and  which 
he  was  permitted  to  recover  in  an  action  against  a 
wrongdoer. 

Bank  notes  are  not  money  in  a  strict  sense.  They 
are  not  a  lawful  tender  in  discharge  of  debts  and  obli- 
gations solvable  in  money;  but  for  most  purposes  in 
the  transaction  of  business,  and  by  common  consent, 
they  are  considered  and  treated  as  money.  "They  are 
not  esteemed,"  says  Lord  Mansfiddy  "as  goods,  securi- 
tieSj  or  documents  of  debt;  but  are  looked  on  as  maney^ 
as  cash,  in  the  ordinary  course  and  transaction  of  busi- 
ness, by  the  general  consent  of  mankind ;  which  gives 
them  the  credit  and  currency  of  money  to  all  intents  and 
purposes."     They  are  as  much  money  as  guineas 
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themselves  are,  or  as  any  other  current  coin  that  is     ',877- 

'  ^  March 

used  as  money  or  cash.     Miller  v.  BacCj  1  Bur.  R.     Term. 
452,  457.  — 

Such  being  their  character,  we  can  see  no  good  rea-      ^" 
son  why  the  finder  of  a  bank  note  of  a  solvent  insti-    ^^eaton. 
tution  does  not  acquire  by  the  finding  the  same  title 
as  the  finder  of  a  personal  chattel,  and  why  he  is  not 
entitled  to  the  same  remedies  against  third  parties. 

That  his  title  and  remedies  are  the  same,  notwith- 
standing what  is  said  by  the  Chancellor  in  McLaughlin 
V.  WaitCy  supra^  would  seem  deducible  from  the  case  of 
Bridges  v.  Hawkesworth,  7  Eng.  L.  &  Eq.  R.  424.  The 
plaintiff*  in  that  case  having  picked  up  from  the  floor 
of  the  shop  of  the  defendant  a  parcel  containing  hank- 
noieSj  handed  them  over  to  the  defendant  to  keep  tiU 
the  owner  should  claim  them.  They  were  advertised  by 
the  defendant,  but  no  one  appearing  to  claim  them, 
and  three  years  having  elapsed,  the  plaintiff^  requested 
the  defendant  to  return  them,  tendering  the  costs  of 
the  advertisements,  and  ofiering  an  indemnity.  The 
defendant  having  refused  to  return  them,  it  was  de- 
cided that  the  plaintiff  was  entitled  to  the  notes  as 
against  the  defendant.  The  recent  case  (1874)  New  York 
^  Harlem  JR.  Boad  Co.  v.  Haws  ^  al.  56  N.  Y.  R.  175, 
though  not  directly  to  the  point,  is  suggestive. 

Now,  if  the  reasoning  of  Chancellor  Walworth  in 
the  case  cited  from  5  Wend.,  ^pra,  justly  applies  to 
bank  notes,  then  the  plaintiff  was  not  entitled  to 
recover  in  the  case  of  Bridges  v.  Sdwkesworth^  supra. 
It  is  true,  that  in  the  last-named  case  indemnity  was 
offered  to  the  defendant  before  action  brought;  but 
it  would  seem  that  was  necessary  in  that  case  because 
the  notes  were  deposited  by  the  finder  with  the  de* 
fendant  "to  keep  until  the  owner  appeared  to  claim  them."^ 
It  is  80  expressly  stated;  and  the  defendant  having,  by 


Digiti 


ized  by  Google 


606  COURT    OF  APPEALS    OP   VIRGINIA. 

^1877.    the  terms  of  the  bailment  and  the  advertisements, 

March 

•  Term,     come  Under  obligation  to  the  owner,  it  was  but  just 

and  reasonable  that  before  he  should  be  required  to 

^^  return  the  notes  to  the  finder  he  should  be  indemni- 
Seaton.  fi^^j  against  the  liability  he  had  incurred  to  the  owner, 
should  he  afterwards  appear  and  establish  his  right 
There  would  seem  to  have  been  no  necessity  for  the 
»  indemnity  but  for  the  undertaking  of  the  bailee  by  his 
contract  of  bailment  and  by  his  advertisements,  to  ac- 
count to  the  owner  for  the  notes  if  he  should  appear. 
As  a  general  rule,  the  bailee  is  not  allowed  to  dis- 
pute the  title  of  his  bailor,  and  we  see  no  good  reason 
why  the  depositary  of  a  lost  bank  note,  as  between 
himself  and  the  finder,  should  be  an  exception  to  this 
rule,  where  the  owner  is  unknown  and  there  is  no  as- 
sertion of  claim  on  his  part  against  the  depositary. 
To  permit  the  latter,  under  such  circumstances,  against 
his  contract  of  bailment,  to  withhold  the  note  from 
the  finder,  and  if  the  owner  never  appears,  to  appro- 
priate it  to  his  own  use,  would  be  to  protect  him  in 
his  fraud  and  dishonesty — a  thing  not  to  be  tolerated, 
much  less  sanctioned,  in  iiny  court  of  justice. 

The  defendant  being  a  mere  depositary  of  the  note, 
a  bailee  without  reward,  holding  the  note  only  for  the 
benefit  and  accommodation  of  the  plaintifi*,  he  was  not 
bound  to  use  as  great  care  and  diligence  in  the  cus- 
tody of  the  note  as  if  he  had  been  a  bailee  with  com- 
pensation, and  therefore  if  the  note  was  stolen  from 
his  possession  he  was  not  accountable  for  it  unless  the 
loss  was  the  result  of  gross  negligence  on  his  part. 

The  first  instruction  given  to  the  jury  on  the  mo- 
tion of  the  defendant,  and  the  two  instructions  prayed 
by  the  plain tiflT,  and  refused  by  the  court  are  in  con- 
flict with  our  views  of  the  law  hereinbefore  expressed. 
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The  secoDd  and  third  instructionB  given  seem  free     '^7^ 

from  error.  Tenn. 

The  court  is  therefore  of  opinion,  that  while  the 


Tandl 

V. 


corporation  court  of  the  city  of  Alexandria  did  not  err 
in  giving  the  second  and  third  instructions  as  prayed  Seaton. 
by  the  defendant,  nor  in  rejecting  the  instructions 
prayed  by  the  plaintiff,  yet  the  said  court  committed 
an  essential  error  in  giving  the  first  instruction  asked 
for  by  the  defendant:  and  for  this  error  the  judg- 
ment of  the  corporation  court  must  be  reversed  and 
annulled,  the  verdict  of  the  jury  set  aside  and  a  new 
trial  ordered. 


The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their  counsel, 
and  the  court  having  maturely  considered  the  tran- 
script of  the  record  of  the  judgment  aforesaid  and  the 
arguments  of  counsel,  is  of  opinion,  for  reasons  stated 
in  writing  and  filed  with  the  record,  that  the  finder  of 
a  bank  note,  as  against  a  bailee  without  reward,  to 
whom  he  delivers  it,  to  be  kept  for  such  finder,  has 
such  possessory  interest  in  the  note  as  entitles  him  to 
recover  the  same  of  said  bailee  on  his  refusal  to  re- 
deliver it  to  the  finder  on  request  and  in  the  absence 
of  any  claim  of  the  rightful  owner  made  known  by 
him  to  such  bailee ;  and  such  bailee  is  not  bound  to 
use  as  great  care  and  diligence  in  the  keeping  of  said 
note  as  he  would  be  if  he  were  a  bailee  with  compen- 
sation, and  if  the  note  were  stolen  from  his  possession 
he  would  not  be  liable  for  it  unless  the  loss  was  the 
result  of  gross  negligence  on  his  part ;  and  the  court 
is  further  of  opinion,  that  while  the  said  corporation 
court  did  not  err  in  giving  the  second  and  third  in- 
structions to  the  jury  prayed  by  the  defendant  in 
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Mardi  ®^^^^»  °^^  ^^  refusing  to  give  the  two  instructions 
Tenn.  prayed  by  the  plaintiff  in  error,  yet  the  said  court  did 
err  in  giving  the  first  instruction  asked  for  by  the  de- 
fendant in  error,  and  further  erred  in  overruling  the 
motion  of  the  plaintiff  for  a  new  trial;  it  is  therefore 
considered  by  the  court  that  the  said  judgment  be 
reversed  and  annulled,  and  that  the  defendant  in  error 
pay  to  the  plaintiff  in  error  his  costs  by  him  expended 
in  the  prosecution  of  his  said  writ  of  supersedeas  here; 
and  this  court  proceeding  to  render  such  judgment  as 
the  said  corporation  court  ought  to  have  rendered,  it 
is  further  considered  that  the  verdict  of  the  jury  be 
set  aside,  and  a  new  trial  of  the  issues  in  the  cause  be 
granted,  and  upon  such  trial  the  said  corppration 
court,  in  the  giving  or  refiising  of  instructions  to  the 
jury,  shall  be  governed  by  the  opinion  and  principles 
herein  expressed;  and  this  cause  is  remanded  to  the 
said  corporation  court  for  further  proceedings  to  be  had 
therein  in  conformity  with  the  directions  herein  con- 
tained: which  is  ordered  to  be  certified  to  the  said  cor- 
poration  court  of  the  city  of  Alexandria. 

Judgment  revbrseb. 


Digiti 


ized  by  Google 


COURT    OF  APPEALS    OF  VIRGINIA.  609 


Qarrbtt's  adm'x  v.  Bradford. 

May  I. 

Absent,  Andersorij  J. 

I.  A  decree  which  overrules  certain  exceptions  to  a  commissioner's  re-       1877. 

port,  and  confirming  the  report  as  to  the  questions  involved  in  these     March 
exceptions,  is  a  decree  settling  the  principles  of  the  cause  as  to  these 
questions,  from  which  the  party  excepting  may  appeal,  although  the 
report  is  recommitted  to  the  commissioner  as  to  other  matters  involved 
in  other  exceptions. 

II.  In  i860,  G,  of  Washington  city,  and  B,  of  Culpeper  county,  in  Vir- 

ginia, form  a  partnership  for  grazing  and  selling  sheep,  to  be  con- 
ducted by  B ;  and  G  executes  his  bond  to  B  for  ^3,700,  for  a  half 
interest  of  the  sheep  on  hand,  which  is  to  be  paid  by  G's  share  of  the 
net  profits ;  and  B  is  to  be  allowed  such  compensation  for  managing 
the  business  as  they  shall  agree  upon.  The  partnership  is  closed 
in  December  1862,  when  G's  share  of  the  profits  is  ^2^428.75.  6  in- 
vests the  money  in  Confederate  bonds. — Held  : 

1.  G  is  entitled  to  have  his  bond  credited  for  the  ^^2,428.75,  at  its 

scaled  value  in  December  1862. 

2.  As  the  parties  were  separated  by  the  war,  so  that  they  could  not 

agree  upon  B*s  compensation,  he  is  entitled  to  have  a  just  al- 
lowance made  him  for  his  attention  to  tlie  business. 

This  was  a  suit  in  equity  in  the  circuit  court  of  Fau- 
quier county,  brought  in  1866  by  Milton  Garrett,  a 
resident  of  Washington  city,  against  Samuel  S.  Brad- 
ford, of  Culpeper  county,  to  have  a  settlement  of  a 
partnership  account  in  relation  to  the  grazing  and  sell- 
ing sheep. 

By  an  agreement  under  seal  bearing  date  the  1st  day 
Vol,  xxvni — 77. 
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J[^77-     of  January  1860,  Bradford  agreed  to  sell  to  Garrett 
Term,    one  equal  undivided  half  of  eight  hundred  and  twenty- 


five  of  his  fine  wool  sheep,  to  be  kept  thereafter  as*  a 

adm^x^  copartnership  flock,  in  the  possession  and  under  the 

B  df  rd  ^^°^^^^  ^^^  management  of  Bradford,  so  long  as  it 
should  be  mutually  agreeable  and  satisfactory  to  them 
both.  For  this  interest  in  the  sheep  Garrett  was  to 
pay  to  Bradford  $100  in  hand,  and  to  execute  his  bond 
bearing  interest  from  date  for  $3,700,  on  which  he  was 
to  pay  $100  each  month  of  the  year  1860,  and  his  por- 
tion of  the  proceeds  from  sales  from  the  flock  of 
sheep,  after  paying  the  necessary  expenses;  and  after 
that  year  to  make  monthly  payments  of  fifty  dollars, 
in  addition  to  his  half  of  the  net  proceeds  from  the 
sheep  each  year  until  the  bond  was  fully  paid.  Brad- 
ford was  to  keep  account  of  expenses,  &c.  And  after 
the  first  year  Bradford  should  have  such  remuneration 
for  his  services  in  the  general  control  of  the  flock  as 
he  and  Garrett  might  agree  upon. 

At  the  June  term  1866,  there  was  a  decree  for  an 
account,  in  which  the  commissioner  was  directed  to 
take  an  account  of  the  bond  executed  by  Garrett  to 
Bradford,  and  of  all  payments  thereon,  or  other  proper 
credits  to  which  the  same  was  entitled,  and  charge 
each  party  with  all  partnership  moneys  received,  or 
which  ought  to  have  been  received  by  him,  and  give 
him  credit  by  all  sums  expended  by  him  for  the  firm, 
and  also  for  moneys  which  came  properly  to  his  hands, 
but  perished  on  his  hands  without  fault  of  his.  And 
each  party  was  required  to  answer  interrogatories 
before  the  commissioner,  &c. 

A  great  mass  of  testimony  was  taken  before  the 
commissioner,  and  both  the  parties  were  examined; 
and  in  April  1870  the  commissioner  returned  bis  re- 
port; to  which  the  plaintilF  filed  eighteen  exceptions. 
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This  report  termioated  the  |  partnership  in  December     '^ 

1862.  I  Tenn. 


•The  cause  came  on  to  be  iieard  on  the  2pth  of  Sep- 

tember  1870,  when  the  court  made  a  decree  overruling  ^^Sm^* 
the  exceptions  Nos.  2,  8,  4,  6,  7,  8  and  14,  and  sustain-  ^  Y;  ^ 
ing  exceptions  Nos.  1,  6, 10, 11, 12,  18, 15,  16, 17  and 
18,  recommitting  the  report  to  the  commissioner  with 
instructions  to  allow  the  items  excluded  from  said  re- 
port and  embraced  in  the  last  named  exceptions,  if  the 
same  shall  be  sustained  by  satisfactory  evidence;  and 
sustaining  exception  No.  9,  instructed  the  commis- 
sioner to  exclude  the  item  embraced  in  said  exception 
from  his  report.  And  thereupon  Garrett's  administra- 
trix applied  to  a  judge  of  this  court  for  an  appeal; 
which  was  allowed. 

The  only  exceptions  noticed  in  this  court  are  the 
fifth,  seventh  and  eighth.  The  fifth  is  to  an  allowance 
to  Bradford  in  the  partnership  of  two  sums  of  money, 
one  of  $50  and  the  other  of  $410,  for  his  services. 
This  was  on  the  ground  that  under  the  contract  Brad- 
ford was  not  entitled  to  compensation.  The  seventh 
exception  is  that  in  the  account  shewing  the  balance 
due  on  the  bond  of  Garrett  to  Bradford,  the  commis- 
sioner does  not  credit  Garrett  with  $2,428.75,  half  of 
the  net  profits  due  the  1st  of  December  1862,  as  by 
the  terms  of  the  contract  Bradford  obliged  Garrett  to 
appropriate  the  net  profits  to  the  payment  of  said 
bond.  And  the  eighth  exception  is  that  in  the  ac- 
count of  Garrett  &  Bradford  with  Garrett,  the  com- 
missioner has  credited  Garrett  &  Bradford,  and  thereby 
charged  Gkirrett,  with  a  Confederate  bond  of  $2,000, 
and  Confederate  notes  $662.75.  It  appears  by  the 
commissioner's  statement  of  the  partnership  account, 
that  one-half  of  the  net  profits  of  the  concern  was,  on 
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'877.    the  let  of  December  1862,  $2,428.75.    Instead  of  cred- 

March     ^  7^7 

Term,  iting  this  sum  on  the  bond,  it  is  brought  into  the  ao- 
count  of  Garrett  with  the  partnership  as  a  credit  to 

adm'x^  him,  and  he  is  charged  with  the  Confederate  bond  of 
$2,000,  and  the  account  is  balanced  by  a  charge  to 
him  of  $662.75  in  Confederate  notes,  which  Bradford 
had  received  and  which  had  become  worthless.  The 
facts  in  relation  to  this  Confederate  bond  are  stated 
by  Judge  Christian  in  his  opinion. 

Field  ^  Orayy  for  the  appellant. 

Wm.  Greenj  for  the  appellee. 

Christian,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  circuit  court  of  Fauquier. 
The  court  is  of  opinion  that  the  decree  of  the  circuit 
court,  overruling  certain  exceptions  to  the  commis- 
sioner's report,  was  an  interlocutory  decree,  "adju- 
dicating the  principles  of  the  cause,"  from  which  an 
appeal  might  be  taken  without  awaiting  a  final  decree 
disposing  of  all  the  questions  involved  in  the  cause. 
The  main  subject  of  controversy  between  the  parties 
was,  whether  under  their  contract  the  bond  of  the 
appellant's  intestate  should  be  credited  by  one  half  of 
the  net  profits  of  the  partnership  in  the  business  of 
sheep  raising;  and  whether  under  the  contract  of  part- 
nership the  appellee  was  entitled  to  compensation  for 
services  rendered  in  conducting  the  business  of  said 
partnership.  These  questions  were  distinctly  raised 
by  the  exceptions  to  the  commissioner's  report,  and 
distinctly  adjudicated  by  the  court  when  it  overruled 
these  exceptions.    The  fistct  that  the  report  was  recom- 
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mitted  as  to  other  matters  did  not  aflect  these  ques-     '^77. 

^  March 

tions.     They  were  finally  passed  npon  by  the  court    Term. 

and  withdrawn  from  fiirther  consideration  by  the  com- 

missioner;  and  quoad  these  questions  the  decision  of    adm^* 
the  court  was  final. 

The  court  is  therefore  of  opinion  that  the  appeal  in 
this  case  was  not  improvidently  awarded. 

The  court  is  further  of  opinion  that  the  decree  of 
the  circuit  court  was  erroneous  in  overruling  the 
^eighth  exception  to  the  commissioner's  report  taken 
by  appellant.  By  the  express  terms  of  the  contract 
Barrett's  bond  was  to  be  credited  by  "  his  portion  of 
the  proceeds  from  sales  from  the  flock  of  sheep." 
According  to  the  commissioner's  report  (not  excepted 
to)  one  half  of  the  net  proceeds  of  the  partnership 
amounted  to  $2,428.76.  This  amount  Bradford  re- 
ceived in  the  fall  of  1862.  At  that  time  Confederate 
currency  was  but  slightly  depreciated,  not  more  than 
Federal  currency.  It  was  then  universally  received  in 
payment  of  debts,  and  its  purchasing  value  was  little 
less  than  gold.  At  that  time  property  was  bought  and 
sold  for  this  currency,  and  except  where  gold  was  pur- 
chased with  it,  the  depreciation  was  inconsiderable. 

It  is  shown  by  incontrovertible  proof  in  the  record 
that  Bradford  nn  the  fall  of  1862  sold  four  hundred 
sheep,  of  which  Garrett  was  joint  owner,  and  received 
the  proceeds,  and  invested  the  same  in  Confederate 
bonds  not  for  the  firm,  but  in  Ms  oum  name.  He  now 
claims  that  these  Confederate  bonds,  by  the  result  of 
the  war  being  worthless,  he  is  not  accountable  to 
Garrett  for  the  funds  he  received  in  the  fall  of  1862. 
To  support  this  pretension  he  says  he  "delivered"  to 
Garrett  in  1868  one  of  these  bonds  for  $2,000,  and 
claims  credit  for  that.    It  must  be  observed,  however, 
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'877.     that  neither  in  his  answer,  nor  in  his  deposition,  which 

Term,    is  twice  taken,  does  he  pretend  that  the  delivery  of 

this  bond  to  Garrett  was  received  by  him  in  payment 

^1^^  of  what  was  due  him  on  account  of  the  partnership, 

T>  I;  J  or  that  he,  Bradford,  so  informed  him  that  he  de- 
Bradford.  '  ' 

signed  it  as  a  payment  to  him  of  what  was  due  on 
account  of  the  partnership  transactions.  He  simply 
says  he  "  delivered  "  to  Garrett  one  of  those  bonds  for 
$2,000.  Garrett's  account  of  this  transaction  is  as  fol- 
lows: "The  Confederate  bond  for  $2,000  (No.  2,173) 
was  given  or  loaned  to  me  to  carry  to  Washington  to 
show  our  friends,  and  keep  them  from  being  imposed 
upon  by  spurious  Confederate  bonds  which  the  north- 
ern people  were  trying  to  sell  in  Washington,  as  the 
genuine  Confederate  bond  could  not  be  assigned  ex* 
cept  with  the  knowledge  and  consent  of  an  officer  of 
the  Confederacy,  and  I  never  dreamed  of  its  being  my 
personal  property."  This  account  of  the  transaction 
is  not  denied  by  Bradford,  and  must  be  taken  as  true, 
and  is  entirely  consistent  with  Bradford's  allegation  in 
his  answer,  that  he  "  delivered  "  a  $2,000  Confederate 
bond  to  Garrett.  Garrett's  statement  must,  therefore, . 
be  taken  as  true.  And  it  is  further  confirmed  by  the 
production  of  the  bond  which  bears  date  Augtist^  1863^ . 
is  issued  to  Bradford  and  had  never  b^en  assigned  to 
Garrett. 

The  court  is  therefore  of  opinion,  that  under  the 
contract  of  the  parties  Garrett  was  entitled  as  a  credit 
on  his  bond  to  the  scaled  value  of  the  sum  of  $2,428.75 
on  the  31st  December  1862,  the  date  at  which,  by  the 
report  of  the  court,  the  partnership  ceased,  showing 
one-half  of  the  net  profits  to  be  the  sum  above  named. 

The  court  is  further  of  opinion,  that  there  is  no 
error  in  the  decree  of  said  circuit  court  in  overruling 
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the  appellant's  exception  as  to  certain  allowances  made  ^J^^ 
to  Bradford  for  services  rendered  in  the  joint  business  Term. 
of  sheep-raising.    By  the  contract  of  the  parties  it  j"" 

was  stipulated  that,  after  the  year  1860,  Bradford  adm'x 
"should  receive  for  his  services,  in  the  general  control  Bradford 
of  the  flock,  such  remuneration  as  he  and  Garrett  may 
agree  upon."  The  parties  being  separated  by  the  exist- 
ence of  the  war,  could  make  no  agreement  on  the  sub- 
ject for  themselves,  and  none  was  made,  but  we  think 
that  Bradford  is  entitled  to  reasonable  compensation 
for  the  services  he  has  rendered,  which  have  been 
fairly  estimated  by  the  commissioner. 

The  court  is  therefore  of  opinion,  that  for  the  error 
above  referred  to  in  overruling  the  appellant^s  eighth 
exception,  the  said  decree  be  reversed,  and  in  all  other 
respects  the  same  be  aflJrmed. 

The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated  in  wri- 
ting, Ac,  that  the  decree  of  the  said  circuit  court  was 
erroneous  in  overruling  the  appellant's  eighth  excep- 
tion to  commissioner  Latham's  report;  this  court  be- 
ing of  opinion  that  under  the  contract  of  the  parties, 
set  forth  in  the  appellant's  bill,  the  bond  of  Garrett 
was  entitled  to  a  credit  of  the  scaled  value  of  the  sum 
of  $2,428.75,  that  being  one-half  of  the  net  profits  of 
the  joint  business  of  sheep-raising  in  December  1862, 
as  ascertained  by  said  commissioner's  report.  It  is 
therefore  adjudged  and  ordered  that  for  this  error  the 
said  decree  be  reversed  and  annulled,  but  that  the 
same  be  affirmed  in  all  other  respects,  and  that  the 
appellant  recover  against  the  appellee  his  costs  by  him 
expended  in  the  prosecution  of  his  appeal  here;  and 
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'^77-    it  is  ordered  to  be  certified  to  said  circnit  court,  with 

March 

Term,  instructions  to  said  court  to  direct  its  commissioner,  in 
making  a  settlement  of  accounts  between  the  parties, 

adm'x^  to  Credit  the  bond  of  said  Garrett  with  the  said  sum  of 
^   Y:  ^   $2,428.75,  scaled  from  its  nominal  value  to  its  value  in 

Bradford.        '  ' 

gold,  as  of  the  81st  December  1862,  which  is  ordered 
to  be  certified  to  said  circuit  court. 


Decree  reversed. 
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Old  Dominion  Granite  Co.  ^  als.  v.  Clarke  ^  als. 
Same  v.  Jones  ^  als. 

May  I. 

Absent,  Anderson^  J. 

C  obtained  a  judgment  against  B  and  P,  as  partners  trading  under  the       ^877. 

Inarch 
firm  of  B  &  Co.    He  delivered  an  abstract  of  his  judgment  to  the      Term. 

clerk  of  the  county  court  of  the  county,  wherein  there  was  a  tract  of 
land  belonging  to  P;  and  the  same  was  properly  entered  by  the  clerk 
in  the  body  of  the  judgment  docket,  but  was  not  indexed  in  the  name 
of  P,  but  merely  in  the  name  of  "  B  &  Co."  Subsequently  P  sold 
and  conveyed  his  land  to  O,  who  had  no  knowledge  of  C*s  judg- 
ment. Upon  a  bill  filed  by  C,  to  subject  the  land  in  the  hands  of  O 
to  the  lien  of  his  judgment. — Held:  That  under  ch.  186,  2  4»  8, 
Code  of  i860,  indexing  was  not  a  necessary  part  of  the  docketing, 
and  that  the  land  was  therefore  subject  to  the  lien  of  C's  judgment. 

These  were  suits  in  equity  in  the  Richmond  chan- 
cery court,  brought  one  by  William  R.  Clarke  and 
Harrison  E.  Woodward,  partners,  and  the  other  by  T. 
J.  Jones  and  Thomas  Knapp,  late  partners,  to  subject 
a  tract  of  land  in  the  county  of  Chesterfield,  to  satisfy 
judgments  recovered  by  them  against  D.  B.  Bridgford 
and  N.  Tinsley  Pate,  partners  under  the  name  and 
style  of  Bridgford  &  Co.  The  judgments  were  re- 
covered in  the  hustings  court  of  the  city  of  Richmond, 
the  .one  first  named  in  February  1866  for  $2,390.76, 
with  interest  from  the  1st  of  July  1861,  and  the  other 
in  April  1861  for  $1,714.22,  with  interest  from  the  1st 
of  January  1861.     They  were  both  docketed  on  the 

15th  of  August  1866»  in  the  clerks'  offices  of  the  hus- 
VoL.  xxvni — 78 


Digiti 


ized  by  Google 


618  COURT    OF  APPEALS    OP  VIRGINIA. 

JJ^77.  tings  court  of  the  city  of  Richmond  and  the  county 
Term,    court  of  Chesterfield;  and  they  were  indexed  in  the 

name  of  Bridgford  &  Co.,  but  not  in  the  names  of  D. 

Dominion  B.  Bridgford  and  N.  Tinsley  Pate. 

^&"ais^°  At  the  time  these  judgments  were  docketed  in 
V.       Chesterfield  Pate  owned  a  valuable  tract  of  land  in 

Clarke 

&  ais.     that  county.     By  deed  bearing  date  the  6th  of  June 
g^^     1868,  Pate,  in  consideration  of  the  sum  of  $7,500, 
V.       conveyed  to  Hiram  Woods,  in  trust  for  Alice  L.  Nor- 
&  als.     ris,  about  one  hundred  and  fifty  acres  of  this  land. 
And  on  the  29th  day  of  October,  1868,  in  considera- 
tion of  the  sum  of  $20,000,  he  conveyed  to  Allison 
White,  of  Philadelphia,  seventy-one  acres.     And  on 
the   22d  of  April   1871   White,  in   consideration   of 
$20,000,  conveyed    this  land,  which   had  a  granite 
quarry  upon  it,  to  the  Old  Dominion  granite  company. 
All  these  deeds  were  immediately  admitted  to  record 
in  the  clerk's  ofliee  of  the  county  court  of  Chester- 
field. 

The  defendants  to  the  suits  were  the  debtors  Bridg- 
ford and  Pate  and  the  grantees  in  the  said  deeds. 
Woods  and  the  Old  Dominion  granite  company  de- 
murred to  and  answered  the  bills.  They  stated  and 
proved  that  before  the  conveyances  to  Woods  and 
White  were  made  counsel  had  been  employed  to  ex-, 
amine  the  record  for  incumbrances  upon  the  land; 
that  the  counsel  again  and  again,  with  the  assistance 
of  the  clerk  of  the  county  court  of  Chesterfield,  exam- 
ined the  records;  that  they  took  a  list  of  every  judg- 
ment against  Pate  that  appeared  on  the  index  to  the 
judgment  docket;  that  all  these  judgments  were  satis- 
fied out  of  the  purchase  money  of  the  land;  that  the 
judgments  of  the  plain tifis,  not  having  been  docketed 
in  the  name  of  the  defendant  Pate,  were  not  discov- 
ered,  and  therefore  were  not  paid;  and  that  after  satis- 
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fyiDg  the  jndgments  known  they  had  paid  over  to    ^^^77. 
Pate  an  amount  of  parchase  money  mach  more  than    Term. 

sufficient  to  satisfy  the  judgments  of  the  plaintiffs. \ 

And  they  insisted  that  the  judgments  not  having  been  Dominion 
indexed  in  the  name  of  Pate,  as  required  by  the  stat-^'"^*^^ 
ute,  they  were  not  properly  docketed,  and  were  not      v. 
valid  liens  upon  the  land  as  against  them.  &  ais. 

The  two  causes  came  on  to  be  heard  together  on     g^^^ 
the  20th  of  June  1872;  when  the  court  held  that  the       v. 
index  was  not  a  part  of  the  docket,  and  the  defect  in     ^ais. 
that  did  not  affect  the  docket  of  the  j'udgments;  and 
the  judgments  having  been  docketed  before  the  con- 
veyances to  Woods  and  White  were  made  and  re- 
corded, the  liens  of  the  judgments  upon  the  land  were 
valid  againt  the  defendants;  and  a  commissioner  was 
directed  to  make  certain  enquiries.    And  thereupon 
the  Old  Dominion  granite  company  and  Woods,  as 
trustee,  &c.,  applied  to  this  court  for  appeals;  which' 
were  allowed. 

Otdd  ^  Garrington  and  Nashy  for  the  appellants. 

Sandsy  Leake  ^  Carter^  for  the  appellees. 

Staples,  J.  The  appellants  purchased  the  land  in 
controversy  from  Nelson  T.  Pate.  Before  paying  the 
purchase  money  they  caused  to  be  made  a  diligent 
'  search  of  the  proper  clerk's  office,  to  ascertain  whether 
there  were  then  any  incumbrances  upon  the  property. 
They  did  not  search  the  judgment  docket;  but  their 
counsel  made  a  careful  examination  of  the  index  to 
the  docket,  and  failed  to  discover  any  trace  of  a  judg- 
ment against  Pate.  Thereupon  the  appellants  paid 
the  purchase  money  and  recorded  their  deed.  It  now 
appears  that  the  appellees  had  recovered  judgments 
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JL^77-    against  D.  B.  Bridgford  and  N.  Tinsley  Pate,  part- 
Term,    ners  trading  under  the  firm  and  style  of  Bridgford  & 

Co.,  and  in  this  form  the  judgments  were  docketed. 

Dominion  The  clcrk,  howcvcr,  did  not  index  the  judgments  in 

^^^t^^  the  individual  name  of  Pate,  as  required  by  the  statute, 

V.       but  only  in  the  partnership  name  of  Bridgford  &  Co.; 

&  ds!    and  thus  it  was,  the  appellants,  in  making  their  search, 

g^^^    failed  to  discover  the  judgments  against  Pate. 

V.  The  question  arising  here  is,  whether  the  appellants 

&  aS     are  entitled  to  hold  the  land  discharged  of  the  lien  of 

those  judgments.     In  Beverley  v.  EUis  ^  AUen^  1  Rand. 

102,  this  court  held,  that  when  a  purchaser  deposits 

his  deed  with  the  clerk  for  recordation,  it  is  a  full 

compliance  on  his  part  with  the  statute,  although  the 

deed  is  never  recorded.     A  construction,  said  the 

court,  could  never  be  tolerated  which  would  make  the 

rights  of  a  purchaser  depend  on  the  acts  or  omissions 

of  the  clerk,  over  whom  he  has  no  control,  and  with 

whom  the  law  compels  him  to  deposit  his  deed. 

In  the  present  case  the  chancellor,  relying  upon  the 
principle  as  laid  down  in  Beverley  v.  Ellis  ^  Allen^  was 
of  opinion,  that  all  the  statute  requires  of  the  creditor 
to  preserve  his  lien,  is  that  he  shall  deliver  to  the 
clerk  an  authenticated  abstract  of  his  judgment  and 
require  him  to  docket  it;  that  every  other  step  must 
be  taken  by  the  clerk,  over  whom  the  creditor  has  no 
control,  and  for  whose  failure  the  creditor  cannot  be 
held  responsible;  and  if  the  purchaser  is  misled  by 
the  failure  to  index,  he  must  look  to  the  clerk. 

The  learned  counsel  for  the  appellant  has  strongly 
controverted  this  proposition.  He  insists  that  the 
statute  under  which  Beverley  v.  Ellis  ^  Alien  was  de- 
cided, is  different  in  its  phraseology  from  the  statute 
relating  to  the  docketing  of  judgments;  and  he  has 
cited  numerous  decisions  in  other  states,  to  show  that 
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in  cases  of  this  character  it  is  the  duty  of  the  creditor  '^77- 

•^  March 

to  see  that  his  judgment  is  duly  and  properly  dock-  Term. 
eted,  and  every  requirement  of  the  law  fully  complied 


with;  otherwise  the  purchaser  will  hold  the  land  dis-  Dominion 
charged  of  the  lien;  and  the  creditor  must  look  to  the  ^T*^^ 
clerk.  V. 

In  the  view  we  have  taken  of  this  case,  it  is  unne-    &^s? 
cessary  to  decide  this  question.     Conceding  for  the     g 
sake  of  the  argument,  it  is  the  duty  of  the  creditor  to       v. 
have  his  judgment  docketed,  the  question  still  arises    &  "iJ 
whether  that  has  not  been  done  in  the  case  before  us. 
As  already  stated,  the  abstract  of  the  judgment  was 
properly  placed  on  the  judgment  docket,  but.it  was 
not  indexed  in  the  individual  name  of  the  defendant 
Pate.    The  point  presented  is,  whether  "  indexing"  is 
a  part  gnd  necessary  part  of  the  docketing.    In  other 
words,  is  the  docketing  incomplete  until  the  judgment 
is  also  properly  indexed  in  the  nam^  of  the  defendants. 
This  question  must,  of  course  be  solved  by  thfe  pro- 
visions of  our  statute  exclusively. 

The  first  act  passed  upon  this  subject  was  in  April 
1848.  A  recurrence  to  that  act  will  very  materially 
aid  us  in  reaching  a  correct  conclusion.  The  first  sec- 
tion provides,  it  shall  be  the  duty  of  the  clerk  of  the 
county  court  to  keep  in  well  bound  books  a  judgment 
docket^  in  which  shall  be  regularly  docketed  all  such  un- 
satisfied final  judgments,  decrees,  &c.,  as  any  person 
interested  therein  shall  require  him  to  docket.  In 
such  docket  there  shall  be  plainly  set  down  in  separate 
columns  the  date  of  such  judgment  or  decree,  the 
name,  description  and  residence  of  the  parties,  the 
amount  of  the  debt,  costs,  &c.,  appearing  in  each  case, 
and  the  amount  and  date  of  the  credits,  if  any.  We 
have  here  plainly  pointed  out  what  constitutes  a  dockeiy 
the  manner  and  form  in  which  it  shall  be  made  out, 
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1877.     and  the  facts  it  is  required  to  set  forth  for  the  informa- 

March  * 

Term,    tion  of  parties  concerned.     Having  thus  provided  for 

a  docket,  the  act  makes  provision  for  an  index  as  fol- 

Dominion  lows:  "And,  for  the  purpose  of  more  convenient  refer- 

GraniteCo  encc,  there  shall  be  made  and  preserved  in  the  same 

V.       books  a  plain  and  accurate  index  of  all  judgments, 

&  ds^  decrees,  Ac,  docketed^  and  every  judgment,  &c.,  in  the 
said  index  shall  be  set  down  in  alphabetical  order,  the 
V.       names  of  the  debtors,  and  each  of  them." 

i°^t!  The  second  section  provides,  that  "if  any  clerk  shall 
fail  to  docket  without  delay,  in  the  manner  herein  pre- 
scribed, any  judgment,  &c.,  which  he  shall  be  required 
to  docket^  or  shall  fail  to  make  and  preserve  the  index 
hereby  required  of  him,  he  shall  be  liable  to  the  action 
of  the  party  aggrieved  for  such  damages  as  he  may  sus- 
tain thereby."  It  will  thus  be  seen  that  the  docket  is 
one  thing,  and  the  index  another,  and  quite  a  different 
thing.  Nothing  can  more  strongly  enforce  this  dis- 
tinction than  the  language  of  the  second  section  just 
quoted.  The  clerk  is  required  to  docket  only  when 
requested,  but  it  is  his  duty  to  index,  whether  requested 
or  not.  While  the  statute  imposes  upon  the  creditor 
the  duty  of  requiring  the  clerk  to  docket  the  judg- 
ment, it  imposes  no  duty  upon  him  with  respect  to  the 
indexing.  With  that  the  creditor  need  not  concern 
himself.  Certainly  he  is  not  compelled  to  make  any 
demand  upon  the  clerk  by  the  express  terms  of  the 
provision.  The  sole  object  of  the  indexing,  as  dis- 
closed in  the  statute,  is  "for  the  purpose  of  a  more 
convenient  reference,  to  facilitate  the  search,  to  enable 
parties  more  readily  to  find  that  which  is  contained  in 
the  docket."  The  index  is  a  guide  to  the  docket;  it 
saves  labor  and  trouble  in  examining  the  docket,  bat 
it  is  not  the  docket  itself,  nor  a  part  of  it.  We  come 
then  to  the  fourth  section,  which  provides  that  "no 
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judgment  or  decree  shall  bind  the  land  against  a  bona    J?'^\ 
Jide  purchaser  for  valuable  consideration  without  no-    Term. 

tice,  unless  the  same  shall  be  docketed  in  the  manner 

prescribed  in  the  first  section."  Dominion 

Now  if  this  section  had  provided  that  the  judgment  ^^^^ 
shall  not  constitute  a  lien  unless  docketed  and  indexed       v. 
according  to  the  first  section,  the  question  would  be     &^f 
free  from  diflSculty.     But  it  does  not  say  so.     The  for-     g^ 
feiture  results  only  from  a  failure  to  docket;  and  as       v. 
we  have  seen,  the  docketing  is  complete  without  the    &  S^ 
indexing.    If  the  clerk  fails  to  make  the  index  as  pre- 
scribed by  the  statute  and  the  purchaser  is  misled,  the 
latter  doubtless  may  have  his  action   for  damages. 
But  this  is  no  concern  of  the  creditor.     Having  dock- 
eted his  judgment,  he  may  safely  leave  the  rest  to  the 
clerk,  whose  duty  as  to  the  index  does  not  depend 
upon  any  act  or  request  of  the  creditor.    The  provi- 
sions found  in  the  revisal  of  1849  are  substantially  the 
same  as  the  act  of  1848.    The  only  difierence  is,  that 
in  the  former  the  revisors  omitted  the  phrase  "for  the 
purpose  of  a  more  convenient  reference."    It  is  cer- 
tain that  no  material  change  was  thereby  intended. 
It  was  probably  thought  those  words  were  unneces- 
sary, and  consequently  they  Vere  left  out  in  conformity 
with  the  plan  of  condensing  all  the  statutes. 

In  the  decision  of  questions  of  this  character  little 
aid  is  to  be  derived  from  the  decisions  of  other  states, 
unless  their  laws  substantially  correspond  with  ours. 
The  statutes  of  the  state  of  New  York  are  perhaps 
more  nearly  like  those  of  Virginia  in  this  particular 
than  those  of  any  other  state.  There  the  law  requires 
a  record  book  of  all  deeds  and  mortgages;  and  it  fur- 
ther declares  that  the  clerk  shall  provide  books  for 
making  general  indices,  and  shall  form  indices  therein 
in  such  manner  as  to  afford  convenient  and  easy  refer- 
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1877.  Qj^QQ  iQ  lY^Q  several  books  of  record  in  their  offices 

March 

Term,  respectively.     This  act  was  passed  about  the  same 


time  as  ours,  in  the  year  1848.    In  a  very  recent  case — 

Dominion  ^^tual  Life  lus.  Company  v.  Dake^  r>eported  in  the 
^Tais^""  Central  Law  Journal,  340,  of  April^  13th,  1877— the 
V.  question  arose  as  to  the  rights  of  a  bona  fde  purchaser 
&  ais.  ^  against  the  lien  of  a  mortgage.  There  also  the 
Same  P^^^^b^^r  had  examined  the  index,  but  found  no 
V.  reference  to  a  mortgage,  although  in  fact  it  was 
&  Ss!  duly  recorded.  The  court  of  appeals  held  that  the 
provision  in  respect  to  indexing  instruments  did  not 
show  any  ground  for  claiming  that  the  index  should 
constitute  notice.  The  index  was  simply  required 
to  be  attached  to  each  book;  and  all  this  was  for 
the  convenience  of  those  searching  the  records,  but 
was  not  considered  part  of  the  records.  Judge  Smithy 
who  spoke  for  all  the  judges,  in  closing  his  opinion, 
uses  the  following  language:  "On  the  whole, I  am  of 
opinion  that  under  our  statute  the  index  is  not  an 
essential  part  of  the  record  for  the  purpose  of  notice; 
that  in  this  case  the  plaintiff's  mortgage  was  duly  re- 
corded so  as  to  be  regarded  as  giving'  notice  to  after- 
purchasers,  and  that  the  lien  of  the  plaintiff's  mort- 
gage is  superior  to  that  of  the  Baity  mortgage  held  by 
the  defendant  Dake.  In  reaching  this  conclusion,  I 
have  not  overlooked  the  practical  inconveniences  that 
may  result  from  it  in  searching  records.  But  the  duty 
of  the  court  is  only  to  declare  the  law  as  the  legisla- 
ture has  laid  it  down.  Arguments  ab  inconvenienti  may 
sometimes  throw  light  upon  the  construction  of  am- 
biguous or  doubtful  words;  but  where,  as  here,  the 
language  of  the  law  makes  it  plain  they  are  out  of 
place.  Inconveniences  in  practice  will  result,  which- 
ever way  the  question  shall  be  decided.  The  power 
to  remedy  them  is  in  the  legislature,  and  not  in  the 
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■courts.    Even  as  the  law  now  stands,  the  party  injured     '^7^ 
by  the  omission  of  the  clerk  is  not  without  remedy,    Term. 

for  he  has  his  action  against  the  clerk."  

All  that  is  here  said  is  equally  applicable  to  the  case  Dominion 
before  us.     Indeed  it  would  be  difficult  to  find  an  au-  Granite  Co 

&  als. 

thority  more  directly  in  point.  Judge  Smith  further  v. 
states,  that  the  statutes  of  Vermont  and  Missouri  are  &^f 
the  same  in  many  respects  as  those  of  New  York,  and  g^^^ 
he  relies  upon  Curtis  v.  Lyman^  24  Vermont  R.  338,  v. 
and  Bishop  v.  Schneider^  46  Missouri  R.  472,  in  which  &  5s! 
the  same  questions  arose,  and  the  same  doctrine  was 
affirmed  by  a  unanimous  court.  See  also  the  recent 
case  of  Chatham  v.  Bradford^  50  Georgia  R.  827,  upon 
the  construction  of  a  statute  similar  in  many  of  its 
provisions  to  the  New  York  statute.  These  cases  sub- 
stantially assert  that  the  index  is  no  part  of  the  record, 
but  a  means  of  easy  reference  to  the  record.  If  the 
clerk  fails  to  make  the  index,  he  injures  those  who 
desire  to  make  the  search.  The  clerk's  duty  is  there- 
fore to  the  searcher  and  to  the  public,  and  not  to  the 
holder  of  the  deed.  When  the  latter  has  placed  his 
deed  upon  the  record  book  he  has  done  all  the  law 
requires  him  to  do.  Any  one  who  will  take  the 
trouble  can  examine  this  record.  The  time  and  labor 
expended  in  making  this  examination  is  merely  a 
question  of  degree.  If  the  party  pursuing  the  search 
is  content  with  looking  at  the  index,  without  an  ex- 
amination of  the  record,  and  he  is  thereby  misled,  his 
remedy  is  against  the  clerk,  whose  duty  it  is  to  prepare 
the  index  for  the  benefit  of  the  searcher,  and  not  of 
the  holder  of  the  deed.  These  views  are  not  only  in 
conformity  with  the  provisions  of  our  statute,  upon  a 
fair  and  reasonable  interpretation,  but  they  are  intrin- 
sically just  and  sensible  in  themselves.    All  that  is 

said  with  reference  to  the  holder  of  a  deed  admitted  to 
Vol.  xxvin — 79 
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March    ^®^^^>  ^^*  ^^*  indexed,  is  equally  applicable  to  a  jadg^ 
Term.    luent  Creditor,  whose  judgment  is  docketed  and  not 

indexed.    Upon  the  whole,  we  are  of  opinion  there  is 

Dominion  ^^  error  in  the  decree  of  the  chancery  court,  and  the 
^^au^  same  must  be  affirmed.    Before  concluding  this  opin- 
V.       ion,  it  is  proper  to  state  that  the  legislature  has  recently 
&  ais.    amended  the  statute  on  this  subject.    And  it  is  now 
g^^^    provided,  every  judgment  shall  so  soon  as  it  is  docketed 
▼.       be  indexed  by  the  clerk  in  the  name  of  each  defendant 
&  ^    thereon,  and  unless  so  indexed  it  shall  not  be  regarded 
as  docketed.     With  the  wisdom  or  propriety  of  this 
amendment  the  courts  have  no  concern.    Being  pros- 
pective necessarily  in  its  operation,  it  can  have  no 
application  to  the  present  case. 

MoNOURE,  P.,  and  Christian  and  Burks,  Js.,  con- 
curred in  the  opinion  of  Staples^  J. 

Decree  apfirmed. 
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Lbwis'  ez^ors  v.  Ovbrby's  adm^or. 

May  I. 

A  paper  which  in  the  body  of  it  says,  '*  as  witness  my  hand  uid  seal/'  has       1877. 
the  word  "  seal "  afiixed  to  the  signature  of  the  maker.     It  is  a  sealed     ^^^'^ 
instrument  within  the  meaning  of  the  statute.  Code  of  1849,  ch.  143, 
s.  2,  p.  580. 

This  was  an  action  of  debt  in  the  circuit  court  of 
Mecklenburg  county,  brought  by  Robert  Y.  Overby's 
executors,  and  afterwards  revived  in  the  name  of  his 
administrator  de  bonis  non^  &c.,  against  the  executors  of 
John  Lewis.  The  plaintiffs  declared  upon  a  writing 
obligatory  for  $1,800,  executed  by  John  Lewis  and 
James  E.  Haskins.  The  defendants  filed  the  pleas 
of  "payment,"  and  ^^non  est  factum  " 

The  paper  declared  on  was  as  follows : 

Dolls.  $1800.  On  demand  with  interest  from 

the  first  of  April  next,  we  promise  and  bind  ourselves 
heirs,  &c.,  to  pay  to  Rob't  T.  Overby  eighteen  hun- 
dred dollars,  for  value  received.  As  witness  our  hands 
and  seals  this  24th  day  of  March,  1858. 

Jas.  E.  Haskins,  Seal. 

Jno.  Lewis,         Seal. 

On  the  trial  of  the  cause  the  defendants  objected  to 
the  introduction  of  this  paper,  because  it  had  no 
scrolls  by  way  of  seals  affixed  opposite  to  the  signa- 
tures with  which  the  paper  writing  is  subscribed;  and 
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M^ch    ^'^^^^^^^^  ^^  ^^^  ^  writing  obligatory  within  the  mean- 
Term,    ing  of  the  law  of  Virginia.    But  the  court  overruled 

; — the  objection,  and  admitted  the  paper  as  evidence; 

exjora    ^^^  ^b^  defendants  excepted.     There  was  a  verdict 
^'  ,    and  judgment  for  the  plaintiffi;  and  thereupon  the 
adm»r.    defendant  applied  to  one  of  the  judges  of  this  court 
for  a  supersedeas;  which  was  awarded. 

Jones  ^  Bovldiny  for  the  appellants. 

Jno.  A.  ^  Alex.  Cokey  for  the  appellees. 

MoNOURB,  P.,  delivered  the  opinion  of  the  court 

The  court  is  of  opinion  that  the  word  "seal"  has 
the  same  force  and  effect  as  a  "scroll"  in  the  true  in- 
tent and  meaning  of  the  Code,  which  declares,  that 
"  any  writing  to  which  the  person  making  it  shall  afllx 
a  scroll  by  way  of  seal,  shall  be  of  the  same  force  as  if 
it  were  actually  sealed."  Code  of  1849,  ch.  148,  §  2, 
p.  680.  And  the  persons  making  the  writing  on  which 
this  action  is  founded,  having  severally  annexed  to 
their  names  subscribed  to  the  said  writing  the  said 
word  "seal;"  and  having  clearly  indicated  in  the  body 
of  the  said  writing,  their  intention  to  make  it  a  sealed 
instrument,  by  using  therein  the  words:  "as  witness 
our  hands  and  seals,"  &c.;  the  court  is  of  opinion  that 
the  said  writing  is  a  sealed  instrument  accordingly. 
See  2  Rob.  Pract.,  ch.  1,  pp.  2-8,  and  cases  therein 
cited. 

Therefore  it  is  considered  by  the  court  that  there  is 
no  error  in  the  said  judgment;  that  the  same  be  af- 
firmed; and  that  the  plaintiflb  in  error,  John  T.  Lewis 
and  Richard  B.  Lewis,  executors  of  John  Lewis,  out  of 
the  estate  of  their  said  testator  in  their  hands  to  be  ad- 


Digiti 


ized  by  Google 


COURT  OF  APPBAL8   OF  VIRGINIA.  62^ 

ministered,  do  pay  to  John  A.  Coke  administrator  de  ^'J^ 

bonis  rum  with  the  will  annexed  of  Robert  T.  Overby,  Tenn. 
dec'd,  damages  according  to  law  and  his  costs  by  him 
abont  his  defence  in  this  court  expended. 

Which  is  ordered  to  be  certified  to  the  circuit  court  ^  ^,  , 

Overby's 

of  Mecklenburg.  adm'r. 
Judgment  affirmed. 


Lewis* 

ex'ors 
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Connecticut  Mut.  Life  Ins.  Co.  v.  Dubrson's  esfor. 

July  12. 

1877.      I.  Contracts  of  insurance  entered  into  before  the  late  war,  between  par- 
J^^y  ties  afterwards  separated  in  domicil  by  the  belligerent  lines,  were  not 

abrogated,  but  only  suspended,  by  the  war.    Ace.  Ins,  Co,  v.  Jlgn- 

drettf  24  Oratt.  546,  and  cases  there  cited. 

2.  This  suspension  extends  to  the  stipulation  requiring  payment  of  pre- 

miums at  dates  falling  within  the  period  of  such  separation. 

3.  Nor  in  such  case  is  it  material  whether  tender  of  such  payment  was 

made  at  the  day  or  not,  even  though  the  insurer's  agent,  resident  in 
the  state  of  the  domicil  of  the  insured  prior  to  the  war,  continued  to 
reside  there  on  the  same  side  with  the  insured  whilst  the  insurer  and 
insured  were  so  separated. 

4.  If  such  tender  would  in  any  case  be  material,  it  will  at  any  rate  not  be 

when  before  the  premium  in  question  became  due  such  agent  had 
publicly  proclaimed  his  purpose  not  to  receive  any  more  premiums, 
which  declaration  was  probably  made  known  to  the  insured  and  was 
the  cause  of  the  failure  to  tender,  and  especially  when  insurer  after 
the  war  refused  to  ratify  the  act  of  said  agent  in  receiving  payment 
of  a  premium  from  another  person  as  much  as  a  month  before  die 
premium  in  question  was  due. 

5.  In  such  case,  however,  it  is  the  duty  of  the  insured  to  tender  payment 

within  a  reasonable  time  after  the  war,  if  living;  and  his  failure  so 
to  do  will  occasion  a  forfeiture  of  the  policy. 

6.  But  in  case  of  the  death  of  the  insured  pending  the  war,  his  personal 

representative  would  be  imder  no  obligation  to  make  such  a  tender, 
for  then  there  would  be  in  the  hands  of  the  insurer  a  fund  of  the 
insured  out  of  which  he  could  deduct  the  unpaid  premium.  Nothing 
more  would  then  be  necessary  on  the  part  of  the  insured  than  that  the 
insurer  should  within  a  reasonable  time  from  the  ending  of  the  war 
be  informed  of  such  death  and  of  its  date. 
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7.  Such  infonnatioii  will  be  sufficient  though  unaccompanied  by  any  for-      1S77. 
mal  demand  of  payment  or  assertion  of  right  to  it.  Term. 


•8.  An  insurance  company  chartered  by  another  state,  but  doing  business  ' 

in  this  state  in  compliance  with  Ae  statutes  of  1855-6,  is  to  be  con-  M^Lifg 

sidered,  for  the  purpose  of  being  sued,  as  domiciled  in  this  state,  and    Ins.  Co. 

is  entitled  to  rely  on  the  statute  of  limitations  just  as  if  it  were  a  ^   "^^ 

Duerson  s 
company  which  had  been  chartered  by  the  legislature  of  this  state.         ex*or. 

9.  The  several  acts  of  the  government  of  Virginia  during  the  war,  sus- 

pending the  statutes  of  limitations,  were  valid  to  prevent  the  running 
of  said  statutes  to  3d  March  1866.  Ace.  yohnsion  v.  Gill,  27  Gratt. 
587.  And  the  time  from  2d  March  1866  to  1st  January  1869  is  to  be 
left  out  of  the  computation  under  said  statutes  by  virtue  of  the  seventh 
section  of  the  act  of  March  2d,  1866.  commonly  known  as  the  stay 
Uw.    Ace.  Danville  Bank  v.  Waddill,  27  Gratt.  448. 

10.  Though  such  company  had  after  the  war  expressly  revoked  the  powers 
of  the  resident  agent  it  had  before  the  war,  and  had  never  afterwards, 
appointed  another  in  his  place,  service  of  process  on  such  agent  will 
nevertheless  be  effectual  under  the  statutes  in  that  behalf  to  give  juris- 
diction of  an  action  against  such  company. 

41.  The  provisions  of  said  statutes  of  i855-'6  were  amendatory  of  the 
previous  law,  and  extended  as  well  to  policies  previously  issued  as  to 
policies  thereafter  issued;  and  a  foreign  company  doing  business  in 
the  state  under  the  same  at  the  time  said  amendments  were  enacted, 
and  continuing  to  do  business  afterwards  in  compliance  with  all  said 
statutes,  must  be  taken  to  have  accepted  said  provisions  and  to  be 
bound  by  them. 

This  case  was  heard  at  Richmond,  but  was  decided 
at  Wytheville.  It  was  an  action  of  assumpsit  in  the 
circuit  court  of  Spotsylvania  county,  brought  in  De- 
cember 1873,  by  William  R.  Duerson,  executor  of 
Robert  C.  Duerson,  deceased,  against  the  Connecticut 
Mutual  life  insurance  company,  to  recover  the  amount 
of  two  policies  of  insurance  upon  the  life  of  the  said 
Robert  Duerson  issued  by  the  said  company.  The 
process  was  served  on  A.  A.  Little,  who  had  been  the 
general  agent  of  the  company. 
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T^^         Upon  the  calling  of  the  cause  in  September  1874^ 
Torm.    the  defendant,  by  counsel,  moved  the  court  to  quash 

the  process  in  the  cause,  on  the  ground  that  the  de» 

MutUfe  fendant  had,  in  1861,  revoked  the  agency  of  A.  A. 
Ins.  Co.  Little  in  Virginia,  and  declined  to  reinstate  it  after  the 
Duerson's  war,  on  account  of  the  change  in  the  legislation  in 
Virginia  by  the  act  of  February  1866,  affecting  for- 
eign insurance  companies. 

It  appeared  from  the  evidence,  that  A.  A.  Little 
was  an  agent  of  the  company  from  1850  to  some  time 
in  1861,  when  the  war  breaking  out,  communication 
was  cut  off  with  Hartford,  Connecticut,  the  home  of 
said  company,  and  he  ceased  to  act  as  agent;  and  his 
agency  was  formally  revoked  by  the  company  in 
March  1866;  that  he  had  done  no  act  as  agent  of  said 
company  since;  and  no  agent  of  the  company  had 
since  been  appointed  in  Virginia. 

The  company  further  insisted  in  behalf  of  said  mo- 
tion, that  these  contracts  of  insurance  were  made  in 
1850  and  1851,  before  the  act  of  1855-^56,  which  first 
required  foreign  insurance  companies  in  Virginia  to 
appoint  an  attorney  to  accept  service  of  process  in  any 
suit  against  said  company;  and  said  act  was  therefore 
no  part  of  the  contract  of  insurance  in  these  cases,  and 
the  company  could  not  be  required  to  retain  an  attor- 
ney in  Virginia  to  accept  service  of  process  in  this 
case.  And  second,  that  the  act  of  1855-'56  had  been 
repealed  by  the  act  of  February  8rd,  1866,  inaugurat- 
ing an  entirely  new  policy,  and  requiring  new  regula- 
tions, licenses  and  deposits  of  foreign  insurance  com- 
panies doing  business  in  Virginia;  and  the  defendant 
declining  to  continue  its  business  in  Virginia,  because 
of  said  legislation,  has  now  no  agent  in  Virginia,  and 
no  party  upon  whom  process  against  said  company  in 
this  case  can  be  legally  served. 
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But  it  was  shewn  in  evidence,  that  in  April  1856,  the  '^77. 

company  executed  a  power  of  attorney,  appointing  Term. 
Little  their  agent  in  Virginia,  to  accept  service  of  all 


lawful  processes  against  the  company  in  the  state  of  Mut  Ufe 
Virginia,  and  to  cause  an  appearance  to  be  entered  in   ^^-  ^*^- 
any  action,  in  like  manner  as  if  the  company  had  ex-  Duerson's 
isted  and  been  duly  served  with  process  within  said 
state.     And  this  power  of  attorney  was  filed  in  the 
office  of  the  auditor  of  the  state.    It  appeared  further, 
that  Little  made  his  returns  to  the  auditor,  and  paid 
the  tax  on  the  premiums  received  .by  him  from  May 
lit,  1859,  to  May  Ist,  1861. 

The  court  overruled  the  motion  to  quash  the  pro- 
cess; and  the  defendant  excepted. 

The  cause  came  on  for  trial  on  the  12th  of  Decem- 
ber 1874,  upon  the  general  iosue,  with  leave  to  the  de- 
fendants to  prove  anything  under  that  issue  that  they 
might  prove  under  any  special  pleas;  and  when  all  the 
testimony  had  been  introduced  before  the  jury,  the  de- 
fendant demurred  to  the  evidence,  and  the  plaintiff 
joined  in  the  demurrer.  There  was  a  verdict  for  the 
plaintiff  for  $8,500,  with  interest  from,  &c.,  subject  to 
the  demurrer;  and  the  court  holding  that  the  evidence 
was  sufficient  to  sustain  the  plaintiff's  action,  rendered 
a  judgment  upon  the  verdict  in  bis  favor  for  the 
amount.  And  thereupon  the  defendant  applied  to  a 
judge  of  this  court  for  a  writ  of  error  and  supersedeas; 
which  was  allowed. 

R.  C.  Duerson,  of  Spotsylvania  county,  Virginia, 
effected  with  the  said  company,  a  corporation  char- 
tered by  the  state  of  Connecticut,  and  having  their 
home  office  in  Hartford,  through  their  agent  in  and 
for  Virginia,  A.  A.  Little,  of  Fredericksburg,  two 
policies  of  insurance  upon  his  life,  dated  respectively 

10th  June  1850,  and  9th  June  1851,  one  for  $2,000, 
Vol.  xxvin — 80 
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1877.     and  the  other  for  $1,500,  and  numbered  9,990  and 
Term.    14,678  respectively. 

By  these  policies,  the  company  in  consideration  of 

Mut  Life  ^^^  payment  of  the  respective  sums  named  therein  by 
Ins.  Co.  ga^j^  Duerson,  and  of  the  annual  premiums  named,  to 
Duerson's  be  paid  on  or  before  the  9th  and  10th  days  of  June 
respectively  in  every  year  during  the  continuance  of 
said  policies,  assure  the  life  of  said  Duerson  in  the 
said  respective  amounts  of  $2,000  and  $1,500  ^^for  the 
term  of  the  whole  continuance  of  his  life."  And  said 
company  promise  and  agree  to  pay  said  sums  within 
ninety  days  after  due  notice  and  proof  of  the  death  of 
said  Duerson,  deducting  therefrom  all  notes  taken  for 
premiums  unpaid  at  that  date.  There  are  numerous 
provisos  and  conditions,  as  usual,  contained  in  said  poli- 
cies, none  of  which  are  material  to  this  case,  or  neces- 
sary to  be  adverted  to,  except  the  clause  which  pro- 
vides, that  in  case  the  assured  shall  not  pay  the  said 
annual  premiums  on  or  before  the  several  days  therein 
before  mentioned  for  payment  thereof,  then  and  in 
every  such  case  the  said  company  shall  not  be  liable  to 
the  payment  of  the  sum  insured,  or  any  part  thereof, 
and  the  policies  shall  cease  and  determine,  and  all  in- 
terest shall  be  forfeited. 

The  premiums  upon  these  policies  were  regularly  and 
promptly  paid  or  settled  for  by  Duerson  with  said  Lit- 
tle up  to  and  including  the  premiums  falling  due  on 
the '9th  and  lOth  days  of  June  respectively,  1860,  by 
which  said  policies  were  continued  in  force  for  the 
years  following  said  dates.  Before  the  next  premiums 
fell  due,  to  wit:  the  9th  and  10th  days  of  June  1861, 
the  great  war  between  the  Confederate  States,  of  which 
Virginia  was  one,  and  the  United  States,  of  which  Con- 
necticut was  one,  had  intervened.  All  intercourse 
with  the  north,  the  home  of  the  company,  had  ceased, 
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and  the  agent  who,  as  well  as  the  insured,  resided  in     '^77- 
Fredericksbnrg,  had  publicly  and  freely  proclaimed  in     Term. 

the  town — there  being  a  number  of  policy  holders 

therein — before  said  dates,  that  he  would  not  receive  Mut?ijfe 
any  premiums  from  any  policy  holders.  And  after  the  ^^'  ^• 
war  the  company  refused  to  allow  a  credit  for  the  Duerson»s 
amount  of  a  premium  which  had  been  paid  to  Little  on 
the  4th  of  May  1861  to  another  person  holding  a  policy 
of  the  company,  which  he  wished  to  have  reinstated. 

Little,  who  was  examined  as  a  witness  by  the  defen- 
dant, states  that  Duerson  at  this  time  resided  in  Fred- 
ericksburg, was  sergeant  of  the  corporation;  be  was 
a  prompt  business  man,  prompt  in  paying  his  pre- 
miums, bad  abundant  means,  and  said  agent  ^^  sup- 
poses Duerson  would  have  paid  his  premiums  during 
the  war  had  not  he  heard  that  said  Little  would  not 
receive  them,  as  he  was  prompt  and  punctual,  and  had 
paid  the  others  promptly,"  though  said  Little  cannot 
recollect  whether  he  had  any  conversation  with  Duer- 
son on  the  subject  of  the  premiums  and  policies  after 
the  war  begun.  But  said  Little  would  not  say  he  had 
not  conversed  with  said  Duerson  during  this  time,  and 
that  the  premiums  were  not  tendered.  And  ^Mt  was 
generally  known  in  town  that  Mr.  Little  was  not  re- 
ceiving any  premiums." 

Duerson  died  on  the  17th  day  of  March,  1863,  in 
Fredericksburg,  Va.,  of  pneumonia — his  disease  not 
having  been  induced  by  any  military  service,  as  he 
never  was  .engaged  as  either  soldier  or  sailor  during 
the  late  war,  and  he  died  a  natural  death. 

At  the  time  of  his  death  there  were  remaining  un- 
paid the  premiums  for  1861  and  1862,  and  four  notes 
given  for  premiums,  &c. 

In  August,  1863,  Mrs.  Duerson  qualified  as  execu- 
trix of  said  R.  C.  Duerson.     She  having  died  in  June, 
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"^77.     1865,  and  the  executor  named  in  the  will  being  under 
Tenn.    age,  J.  C.  Cammack  qualified  as  administrator  d.  b.  n. 
c.  t  a.y  on  the  12th  October,  1865. 

Connect*t 

?n"^*Co^  On  the  3l8t  January,  1866,  Cammack  wrote  to  the 
.  V.  ^  company,  informing  them  of  the  death  of  R.  C.  Duer- 
ex»or.     son  during  the  war,  from  natural  causes,  and  stating 

that  Duerson  "was  prevented  from  making  further 

payments  by  the  then  existing  war.'* 

He  says:  If  Duerson  could  have  made  one  more 
payment  his  family,  now  in  very  reduced  circum- 
stances, would  have  been  entitled  to  the  full  amount 
of  the  premiums.  I  do  not  know  what  has  been  your 
custom  in  such  cases,  but  having  heard  that  you  were 
very  liberal  in  the  renewal  of  policies  that  had  expired 
under  similar  circumstances,  I  thought  it  probable  you 
might  pay  something  on  account  of  these  policies.  I 
administered  upon  Duerson's  estate,  besides  which  he 
married  my  sister. 

I  am,  very  respect'y, 

John  C.  Cammack. 

To  this  letter  the  company  reply : 

.  Hartford,  June  15, 1866. 

Jno.  C.  Cammacky  Esq.,  Louisa  C.  H.  Va.j 

Dear  Sir — An  answer  to  your  letter  of  January  81st^ 
1866,  has  been  delayed  by  the  great  demands  upon  my 
time.  It  has  not  been  our  custom,  nor  is  it  .usual  with 
other  companies,  to  give  any  consideration  in  the  case 
of  the  decease  of  persons  that  have  allowed  their  poli- 
cies to  lapse.  This  being  a  mutual  company,'  the  right 
of  each  member  to  its  benefits  is  based  upon  the  fulfill- 
ment of  his  or  her  contract  The  case  you  state  is  a 
somewhat  peculiar  one,  and  is  perhaps  entitled  to  more 
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<^OD8ideration  than  most  cases,  where  whole  or  partial     '^77- 
payment  is  desired  after  the  forfeiture  of  the  policy    Tenn. 


«nd  the  death  of  the  insured :  but  the  question  will 

arise,  if  payment  is  made  in  this  case,  why  not  pay  MullLife 
upon  policies  that  lapsed  in  1860,  and  if  payment  is  ^^'  ^• 
made  upon  policies  that  lapsed  in  1860,  why  not  upon  Duereon's 
policies  that  lapsed  in  1855,  and  so  on.     The  practice     ^^*°'* 
once  commenced,  there  is  no  point  at  which  to  stop. 
We  are  compelled,  for  the  reasons  stated  above,  to  de- 
cline making  partial   payments  upon  policies   Kos. 
9,990  and  14,678. 

Very  respectfully  yours, 

Guy  R.  Phblps,  Pres'ty 
Per.  Howard. 

Cammack  having  died,  and  the  executor  named  in 
the  will,  said  W.  R.  Duerson,  son  of  the  assured,  hav- 
ing come  of  age,  he  qualified  as  executor  on  the  12th 
June,  1873.  And  on  the  1st  July,  1873,  he  wrote  to 
the  company,  reminding  them  of  Cammack's  previous 
application,  and  the  death  of  his  father,  and  calling 
upon  them  for  settlement.  To  this  letter  no  reply 
was  made. 

After  waiting  for  some  time  to  hear  from  the  com- 
pany, the  executor  of  Duerson  placed  the  matter  in 
the  hands  of  attorneys  to  procure  a  settlement  by  suit 
or  otherwise,  and  there  was  some  correspondence  be- 
tween the  attorneys  and  the  company.  In  the  letter 
of  the  assistant  secretary  of  the  company,  under  date 
of  August  8th,  1878,  directed  to  the  attorney  of  Duer- 
son's  executor,  he  says :  "  We  have  your  favor  of  the 
5th  ultimo,  relating  to  policies  Nos.  9,990  and  14,678, 
on  the  life  of  R.  C.  Duerson,  forfeited  for  non-pay- 
meat  of  premiums  in  1861.  For  reasons  satisfactory 
to  us  and,  as  we  believe,  conclusive  in  law,  we  recog- 
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1.^77*    nize  no  claim  on  these  forfeited  policies  and  acknowl* 
erm.    edge  no  liability  by  virtue  thereof." 


T< 


MuTLife       WUliam  A.  LUikj  for  the  appellant. 

Ins.  Co. 

V. 

Duerson's     Marye  ^  FUzhughj  J.  T.  Goolrick  and  J.  G.  Maaony 
for  the  appellee. 

Anderson,  J.,  delivered  the  opinion  of  the  court. 

It  must  be  regarded  as  settled  law,  at  least  in  Vir- 
ginia, that  contracts  of  life  insurance  entered  into 
before  the  late  war,  by  parties  who  were  separated  by 
the  belligerent  lines,  are  not  abrogated,  but  only  sus- 
pended, by  the  war.  The  New  York  Life  Ins.  Co,  v. 
HendreUy  24  Gratt.  636;  citing  Manhattan  Life  Ins,  Co. 
V.  Warwick^  20  Gratt.  614;  Mutual  Benefit  Life  Ins,  Co, 
V.  Atwood's  adm'Xj  24  Gratt.  497;  and  New  York  Life 
Ins.  Co.  V.  White — special  court  of  appeals  of  Virginia — 
Insurance  Law  Journal  for  December  1878,  p.  917. 
These  Virginia  decisions  are  in  accord  with  the  deci- 
sions of  the  supreme  courts  of  the  states  of  Kentucky, 
New  York,  New  Jersey  and  Mississippi,  and  the  Fede- 
ral circuit  courts  for  the  southern  district  of  New 
York,  J.  Blatcbford,  and  for  the  eastern  district  of 
Virginia,  J.  Bond. 

In  the  case  under  judgment  one  of  the  policies  of 
insurance  was  issued  by  the  plaintiff  in  error  on  the 
10th  day  of  June  1850,  for  the  insurance  of  the  life  of 
Robert  C.  Duerson,  of  Spotsylvania  county,  in  the 
state  of  Virginia,  in  the  amount  of  $2,000,  for  the 
term  of  the  whole  continuance  of  his  life,  in  conside- 
ration of  the  sum  of  $70.20  to  the  said  company  in 
hand  paid  by  the  said  Robert  C.  Duerson,  and  of  the 
annual  premium  of  $70.20  to  be  paid  on  the  10th  of 
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June  in  every  year  during  the  continuance  of  the     '^7- 
policy.     The  other  policy,  which  is  also  an  insurance    Tenn. 

for  the  term  of  the  whole  continuance  of  his  life,  is 

dated  June  9th,  1851,  and  is  for  $1,600,  in  considera-  Mut?Life 
tion  of  $54.45  in  hand  paid  and  of  the  annual  pre-  ^^-  ^• 
mium  of  same  amount  to  be  paid  on  the  9th  of  June  Duerson's 
of  every  year  during  the  continuance  of  the  policy. 

The  plaintiff  in  error  was  an  incorporated  company 
of  the  state  of  Connecticut,  and  had  an  agent,  A. 
Alexander  Little,  at  Fredericksburg,  Virginia.  The 
testator  of  the  defendant  in  error,  R.  C.  Duerson,  was 
a  resident  citizen  of  Virginia.  The  premiums  on  both 
policies  were  regularly  and  punctually  paid  to  the 
agent,  in  the  mode  prescribed  by  the  policies,  by  the 
insured,  in  fulfillment  of  his  contracts  up  to  the  9th 
and  10th  of  June  1861.  At  those  dates  the  next  pre- 
miums were  due.  They  were  not  paid.  The  late  war 
between  the  states,  at  those  dates  and  prior  thereto, 
was  flagrant,  and  separated  the  home  office  and  dom- 
icil  of  the  company  from  its  agent  at  Fredericksburg, 
and  from  the  insured,  R.  C.  Duerson,  by  the  bellige- 
rent lines.  The  contract  was  thereby  suspended,  the 
agent  of  the  company  having  resolved  to  receive  no 
further  premiums  after  the  preceding  4th  day  of  May, 
which  he  made  known  to  the  public.  There  is  no  di- 
rect proof  that  the  premiums  then  due  were  tendered 
by  Duerson  to  the  agent.  I  think  the  presumption  is 
they  were  tendered;  or,  if  not  tendered,  it  was  be- 
-^ause  Duerson  knew  they  would  not  be  received,  as 
the  agent  had  stated  publicly  he  would  receive  no 
more  premiums;  and  he  now  testifies  that  if  they  had 
been  tendered  he  would  not  have  received  them. 

But  I  do  not  think  it  material  whether  they  were 
tendered  or  not,  inasmuch  as  the  war  suspended  the 
contract,  and  if  they  had  been  tendered  they  would 
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M^     not  have  been  received.    In  the  Manhattan  Life  Ins. 
Term.     Go.  V.  Warwick^  supra^  it  is  trne  we  held  that  a  pay- 
~"  ment  tendered  to  the  agent  in  July  1861,  and  received 

Mut\ife  '^y  ^^^f  ^^^  valid  and  binding  on  the  company,  and 
Ins.  Co.  that  the  insured  should  be  credited  with  it,  although 
Duerson's  the  company  never  received  it.  But  in  that  case  it 
was  shown  that  the  agent  had  received  it  in  com- 
pliance with  express  instructions  from  the  company, 
which  was  therefore  charged  with  it.  But  in  this  case 
there  is  no  special  authority  given  to  the  agent  by  the 
company  to  receive  any  premiums  during  the  war,  and 
after  the  war  it  refused  to  ratify  his  act  in  receiving 
payment  of  a  premium  from  Gordon  on  the  4th  of 
May  1861.  If  it  had  been  competent  for  the  agent  to 
receive  premiums  without  special  authority,  he  re- 
solved not  to  receive  them,  and  it  would  not  be  right 
to  hold  the  assured  to  a  forfeiture  of  his  policies  in 
this  case  for  not  tendering  them,  inasmuch  as  if  they 
bad  been  tendered,  the  agent  deqlares  they  would  not 
have  been  received,  and  if  they  had  been  tendered  and 
received  the  company  would  have  refused  to  ratify  it, 
as  is  inferrable  from  the  fact,  that  they  disclaimed  the 
authority  of  their  said  agent  in  another  case  to  re- 
ceive payment  of  a  premium,  even  at  an  earlier  stage 
of  the  war,  and  refused  to  ratify  it. 

But  the  contract  being  suspended  by  the  war,  all 
acts  which  were  to  be  dOne  in  its  execution  were  sus- 
pended; and  the  stipulations  that  the  insured  should 
pay  the  premiums  of  the  9th  and  10th  of  June  1861, 
as  the  conditions  of  the  policies,  were  suspended. 
But  this  being  so,  it  was  obligatory  on  the  insured, 
.  if  living,  to  have  tendered  payment  in  a  reasonable 
time  after  the  termination  of  the  war.  But  if  the  in- 
sured had  not  survived  the  war,  but  had  died  pendente 
belloy  the  case,  it  seems  to  me,  is  different,  and  the  as- 
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snred  is  not  liable  to  a  forfeiture  of  the  policy  by  rea-     '^7- 
son  of  the  failure  of  the  personal  representative  of  the    Term. 


insured  to  make  a  tender  of  the  unpaid  premiums 

after  the  termination  of  the  war.  The  insurer  had  in  Mut"ufe 
his  own  hands  money  due  from  him  to  the  assured,  ^"^-  ^• 
out  of  which  he  was  entitled  to  retain  the  unpaid  Duerson's 
premiums,  and  a  tender  of  them  by  the  personal  rep- 
resentative would  have  been  unnecessary  if  not  im- 
proper. But  the  insurer  should  have  been  informed 
in  a  reasonable  time  after  the  war  ended  of  the  death 
of  the  insured,  that  he  might  know  what  his  liabilities 
were.  The  non-payment  of  premiums  pending  the 
war,  and  by  reason  of  its  existence,  were  facts  within 
his  knowledge,  and  need  not  have  been  communicated 
to  him  by  the  personal  representative,  because  not 
necessary  to  inform  him  of  his  liability  or  its  extent. 
In  this  case  the  insured  died  March  17,  1863,  pen- 
dente  beUo.  His  wife  qualified  as  his  executrix,  and 
died  in  June  1865,  soon  after  the  termination  of  the 
war.  Letters  of  administration  d.  6.  n.,  c,  L  a.,  were 
granted  to  her  brother,  J.  C.  Cammack,  on  the  12th  of 
October  following;  and  he  wrote  to  the  secretary  of 
the  company  in  January  following,  informing  him  of 
the  death  of  E.  C.  Duerson  from  disease.  lie  also 
informed  him  of  the  date  of  his  death,  and  of  what- 
ever it  was  necessary  for  the  company  to  learn  from 
him  to  form  a  conclusion  as  to  its  liability.  I  do  not 
regard  this  letter  as  conceding  that  there  was  no  legal 
liability  on  the  company  to  pay  the  policy  as  contended 
for  by  its  counsel.  On  the  contrary,  it  seems  to  me 
that,  according  to  its  natural  import,  the  writer  was  of 
opinion  that  the  assured  .had  a  claim  upon  the  com- 
pany, but  to  what  extent,  or  whether  it  could  be  legally 
enforced  or  not,  he  was  not  informed,  and  wished  to 
have  the  views  of  the  company  with  regard  to  it.    Re- 
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TuJ^     lying  apon  what  he  had  heard  as  to  its  liability  ia 
Term.    Other  cases,  he  hoped  it  would  come  to  just  codcIu- 

sions.    I  do  not  think  it  can  be  regarded  as  a  surren- 

M  °L  Life  d^r  in  any  manner  of  any  just  or  legal  claim,  which, 
Ins.  Co.  ^  ^ijg  personal  representative  of  R.  C.  Duerson,  he 
Duerson's  had  upou  the  company,  though  it  is  not  a  positive  as- 
sertion of  any  legal  claim.  The  company  replied 
through  its  president,  after  a  delay  of  some  five  months, 
declining  to  pay  anything,  and  for  its  conclusion  as- 
signs reasqns  which  absolutely  ignore  the  only  fiftct, 
the  existence  of  the  war,  which  might  relieve  the  in- 
sured from  a  forfeiture  on  account  of  the  non-payment 
of  premiums,  but  puts  its  refusal  to  pay  anything  upon 
the  ground  of  the  non-payment  of  premiums,  and  upon 
that  ground  alone.  No  objection  is  made  upon  the 
ground  of  delay  in  communicating  the  death  of  the . 
insured,  or  for  the  want  of  a  more  formal  notice  of  his 
death,  or  for  the  non-compliance  with  any  formal  re- 
quirement of  the  policies,  but  only  on  the  ground  of 
the  non-payment  of  premiums,  which  may  therefore 
be  regarded  as  a  waiver  of  such  requirements  if  not 
strictly  observed.  It  does  not  appear  that  Cammack 
made  any  response  to  the  said  letter. 

On  the  12th  of  June  1878,  William  R  Duerson,  son 
of  decedent,  qualified  as  his  executor,  and  on  the  1st 
July  following  he  wrote  to  said  company,  informing 
them  that  he  had  in  his  possession  as  executor  the  said 
policies,  and  demanding  payment.  This  letter  was  not 
answered,  and  the  claims  were  placed  in  the  hands  of 
an  attorney  for  collection,  who,.after  some  correspond- 
ence with  the  company,  instituted  suit,  the  company 
having  denied  all  liability. 

I  am  not  aware  that  the  claims  in  this  suit  can  be 
defeated  on  account  of  delay  in  their  assertion  and 
prosecution  by  suit,  unless  it  was  such  delay  as  would 
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bar  the  plaintiff's  recovery  under  the  statute  of  limita-     '^77* 
tions,  which  is  pleaded  by  the  company.    And  the    Temu 

company,  under  the  Virginia  act,  having  a  local  exist- 

ence  and  domicil  in  this  state,  for  the  purpose  of  being  Mut  Ufc 
sued,  the  statute  of  limitations  may  be  relied  on  just  ^^-  ^• 
as  if  the  company  had  been  chartered  by  an  act  of  the  Dueison's 
Virginia  legislature.    It  is  necessary  therefore  to  in- 
quire whether  the  assured's  right  of  recovery  in  this 
case  is  barred  by  the  statute. 

The  questions  arising  under  this  head  have  been 
answered  by  recent  decisions  of  this  court.  In  John- 
ston V.  GiU^  27  Gratt.  587,  it  was  held  that  the  several 
acts  of  the  government  of  Virginia  during  the  war, 
suspending  the  statutes  of  limitations,  were  valid,  to 
prevent  the  running  of  the  statute  prior  to  the  3d  of 
March  1866.  Consequently  the  claims  involved  in  this 
suit  were  not  barred  by  the  statute  on  the  8d  March 
1866.  And  in  the  Danville  Bank  v.  Waddillj  27  Gratt 
448,  it  was  held  that  in  an  action  of  assumpsit,  on  the 
plea  of  the  statute  of  limitations,  the  time  from  the  2d 
March  1865,  to  the  1st  day  of  January  1869,  is  to  be 
left  out  of  the  computation  by  virtue  of  section  7  of 
the  act  of  2d  March  1866.  The  statute  could  not 
therefore  begin  to  run  before  the  Ist  January  1869, 
and  suit  was  brought  on  the  29th  day  of  December 
1873,  within  the  five  years,  so  that  the  plea  of  the 
statute  of  limitations  is  not  sustained. 

But  it  is  contended  for  the  plaintiff  in  error,  that  if 
it  had  a  domicil  in  this  state,  to  the  end  that  it  might 
be  sued  here,  the  right  of  action  was  not  suspended 
by  the  war,  and  consequently  the  right  to  collect  the 
premiums,  and  unless  the  defendant  in  error  has 
shown  a  tender  to  the  agent  on  the  day,  and  refusal, 
he  cannot  be  relieved  from  a  forfeiture  of  the  policy. 
To  this  objection,  it  is  only  necessary  to  reply,  that  it 
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l?77-     does  not  lie  in  the  mouth  of  the  plaintiff  in  error  to 
Term,    pat  in  sach  a  plea,  since  its  agent,  after  the  4th  day  of 

May,  publicly  refused  to  receive  anymore  premiums, 

Mut  Life  ^^^  declares  that  if  the  premiums  had  been  tendered 
Ins.  Co.  \yy  Duerson,  he  would  not  have  received  them.     And 

V.  ^ 

Duerson's  his  determination  was  not  only  approved  by  it,  but  it 
actually  refused  to  ratify  his  act  in  receiving  a  pre- 
mium on  the  4th  of  May  preceding. 

But  it  is  further  contended  for  the  plaintiff  in  error, 
that  the  judgment  of  the  court  below  is  erroneous  for 
the  want  of  jurisdiction,  no  process  having  been  served 
on  it, — the  service  on  A.  A.  Little  being  futile,  as  he 
was  not  its  agent,  his  agency  having  been  revoked  by 
the  war,  and  also  by  express  revocation  after  the  war 
was  over.  But  by  the  express  provision  of  the  Vir- 
ginia act  of  1855-'56,  it  was  not  authorized  to  grant 
policies  in  this  state,  or  make  renewals,  until  it  had 
appointed  an  agent  in  the  way  described  by  the  statute, 
and  was  not  allowed  to  revoke  the  authority  of  said 
agent  until  it  had  appointed  another  in  his  place,  as 
long  as  any  of  its  obligations  in  the  state  remained 
unsatisfied.  So  that  by  virtue  of  this  act  the  agency 
which  had  been  constituted  in  A.  A.  Little  was  irrev- 
ocable  as  long  as  those  obligations  remained  unsatis- 
fied, no  other  agent  having  been  appointed  by  the 
company. 

But  it  is  contended,  that  said  provision  of  the  law 
not  being  in  force  at  the  time  the  contracts  in  question 
were  made,  but  being  subsequently  enacted,  were  not 
binding  upon  the  company  in  this  case.  The  said 
provisions  were  amendatory  of  the  previous  law,  and 
extended  to  policies  which  had  been  previously  made, 
as  well  as  those  which  were  made  subsequently,  and 
the  company  by  its  acts  of  compliance  with  its  terms 
and  by  operating  under  it,  must  be  held  to  have  ac- 
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^^epted  its  provisions,  and  cannot  now,  at  this  late  honr,     '^7. 
after  having  for  years  carried  on  its  business,  and  ex-    Term. 


ercised  corporate  powers  and  enjoyed  special  privi- 

leges  under  its  provisions,  without  protest  or  objection,  MiTtUfe 
be  allowed  to  plead  that  those  provisions  of  the  law  ^^-  ^^• 
requiring  it  to  keep  an  agent  here,  not  only  for  nego-  Duerson's 
tiating  new  policies,  but  for  executing  those  which 
had  been  previously  made,  were  not  binding  on  it,  and 
that  it  could,  at  its  pleasure,  revoke  the  authority  of  its 
agent  with  regard  to  the  fulfillment  of  its  obligations 
already  incurred,  without  appointing  another  in  its 
place.    I  am  of  opinion,  therefore,  that  A.  A.  Little 
continued  to  be  the  agent  of  the  company  for  receiv- 
ing the  service  of  the  process  in  this  case.    Upon  the 
whole,  I  am  of  opinion  that  there  is  no  error  in  the 
judgment  of  the  circuit  court,  and  that  the  same  be 
affirmed. 


Judgment  affirmed. 
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Kbndrick  jf  afe.  V.  Whitnbt  ^  als. 

July  12. 

Absent,  Burks^  J.* 

1877.      I,  There  is  no  statutory  bar  to  the  time  within  which  a  petition  may  bc- 
y^l  filed  to  correct  error  in  an  interlocutory  decree. 

2.  Whether  in  such  case  a  rehearing  shall  be  granted,  depends  upon  the 

sound  discretion  of  the  court  upon  all  the  circumstances  of  the  case. 

3.  The  motion  to  correct  error  in  a  judgment  or  decree  by  de£iult  given 

by  ch.  177,  {  5  (Code  of  1873),  is  barred  after  the  lapse  of  five  years 
from  the  date  of  the  judgment  or  decree. 


4.  That  statutory  remedy  is,  however,  cumulative,  and  has  not  superseded 

or  abolished  petitions  for  rehearing,  which  may  still  be  had,  accord- 
ing to  the  course  of  equity,  in  the  same  manner  as  before  the  enact- 
ment of  that  statute. 

5.  Though  the  motion  here,  if  treated  as  made  under  ch.  177,  |  5,  is 

barred  by  the  lapse  of  time,  still,  inasmuch  as  the  notice,  on  which 
that  motion  was  founded,  was  signed  by  counsel,  was  served  upon  all 
the  parties  in  interest,  and  was  regularly  filed,  and  contained  all  the 
requisites  of  a  petition  for  a  rehearing,  it  will  be  treated  as  a  petition 
for  a  rehearing  and  relief  given  accordingly. 

6.  It  is  error  to  decree  a  sale  of  land  before  taking  an  account  of  the  liens 

thereon,  and  their  respective  .priorities. 

7.  When  a  deed  of  trust  has  been  given  upon  land  by  a  debtor  to  protect 

his  sureties  on  the  debt  against  harm,  it  is  error  to  decree  a  sale  of 
the  land  before  making  the  creditor  a  party  to  the  suit. 

8.  Where  judgment  creditors  file  their  petitions  in  a  suit  for  the  sale  of 

their  debtor's  land,  it  is  error  to  enter  a  decree  for  sale  in  their  favor^ 
before  referring  the  cause  to  a  commissioner,  so  that  the  judgment 
debtor  may  have  an  opportunity  of  showing  any  payments  made,  or 
set-ofi&  to  which  he  may  be  entitled. 

*The  case  was  heard  before  the  election  of  Judge  Burks. 
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This  was  a  suit  in  equity  in  the  circuit  court  of  '^77- 
Scott  county,  brought  in  November  1859,  by  Whitney,  Term. 
Gushing  &  Comstock,  partners,  to  subject  the  land  of  ~ 


George  H.  Kendrick  to  satisfy  a  judgment  they  had  ^^th^^ 


Whitney 


recovered  against  him.  The  bill  states  that  they  re- 
covered a  judgment  for  $125,  with  interest,  against  &ais/ 
Kendrick  on  the  8d  of  February  1856,  which  was 
docketed  on  the  9th  of  November  1858.  That,  by 
deed  dated  the  12th  of  August  1857,  Kendrick  had 
conveyed  a  tract  of  land  to  John  A.  Mann,  in  trust  to 
secure  H.  F.  Kendrick  and  William  Nash,  his  sureties, 
in  a  debt  of  $1,065.66,  due  to  Kent,  Paine  &  Kent. 
This  debt,  plaintiffs  were  informed  and  believed,  had 
been  paid.  That  on  the  20th  of  October  1858  Ken- 
drick  had  conveyed  the  land  to  said  Mann,  to  secure  a 
debt  of  $895.58  to  one  William  Dingus.  They  charge 
that  at  the  time  of  executing  this  deed  Mann  and  Din- 
gus had  notice  of  their  judgment;  and  that  said  debt 
has  been  fully  paid;  but,  be  that  as  it  may,  they  claim 
priority  over  it,  and  charge  that  said  deed  was  made 
to  hinder  and  defraud  the  plaintiffs  in  the  collection  of 

their  debt. 

George  H.  Kendrick,  John  A.  Mann,  Henry  F.  Ken- 
drick, William  Nash  and  William  Dingus  were  made 
parties  defendant  to*  the  bill;  but  none  of  them  an- 
swered. The  cause  was  set  for  hearing  at  the  March 
rules  for  1860.  At  the  May  term  of  the  court  Hub- 
bard, Gardner  &  Carlton  and  Smith  &  Roberts  filed 
their  petitions,  claiming  to  be  creditors  by  judgment 
of  George  H.  Kendrick,  recovered  at  the  November 
term  1866  of  the  county  court  of  Scott  county,  the 
first  for  $408.64,  with  interest,  and  the  second  for 
$294.47,  with  interest.  Although  no  order  seems  to 
have  been  made  admitting  the  petitioners  as  defend- 
ants, their  names  were  inserted  in  the  bill,  and  they 
filed  their  answers. 
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Tui^         On  the  same  day  on  which  these  petitions  and  an- 
Term.    swers  Were  filed,  the  cause  came  on  to  be  heard  on 


the    answers  of  Hubbard,  Gardner  &  Carlton    and 

^&  lu?^  Smith  &  Roberts,  and  the  bill  taken  for  confessed  as 
^-  to  Kendrick,  Mann  and  the  other  parties  originally 
&  als.  made  parties  by  the  bill ;  and  the  court  decreed  that 
the  complainants,  Hubbard,  Gardner  &  Carlton  and 
Smith  &  Roberts,  should  respectively  recover  against 
George  H.  Kendrick  the  amount  of  their  judgments. 
And  that  time  be  given  to  said  Kendrick  to  pay  the 
said  sums  decreed  against  him  until  the  10th  of  Sep- 
tember next;  and  in  case  of  his  failure  to  pay  the 
same,  a  commissioner  was  appointed  with  direction 
to  sell  the  land,  or  so  much  thereof  as  might  be  neces- 
sary, to  pay  the  said  decree,  &c.,  on  a  credit  of  six, 
twelve  and  eighteen  months.  And  he  was  directed  to 
report  his  proceedings  to  the  court. 

Nothing  seems  to  have  been  done  under  this  decree; 
but  the  cause  was  regularly  continued  until  the  March 
term  1874  of  the  court,  when  George  H.  Kendrick, 
Henry  F.  Kendrick,  William  Nash,  and  John  A. 
Mann,  filed  a  notice  to  Whitney,  Gushing  &  Comstock, 
Hubbard,  Gardner  &  Carlton,  and  Smith  &  Roberts, 
and  their  counsel,  that  they  would  at  the  March  term 
of  the  court  move  the  court  to  reverse,  vacate  and 
annul  the  decree  made  in  the  cause  in  May  1860.  The 
notice  was  signed  by  counsel,  and  sets  out  the  case  and 
the  decree  by  default  in  favor  of  the  different  parties, 
and  the  appointment  of  a  commissioner  to  sell  the 
land.  And  it  sets  out  the  errors  on  which  they  rely 
for  the  reversal  of  the  decree.  Such  of  these  errors  as 
were  acted  on  by  this  court  are  sufiiciently  stated  in  the 
opinion  of  Judge  Staples.  Service  of  the  notice  was 
acknowledged  by  the  counsel  of  the  parties  on  the 
19th  of  November  1873. 
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The  motion  was  fally  argaed  at  the  March  term  of     '^7- 
the  court,  but  the  case  was  retained  for  consideration    Tenn. 


until  the  August  term,  when  the  court  held  that  by 

the  fifth  section  of  chapter  177,  of  the  Code  of  1878,  ^&^^^ 
the  motion  authorized  by  that  section  of  the  Code  „j;- 

•^  Whitney 

must  be  made  before  the  judge  in  vacation,  or  the  &ais. 
<50urt  in  term,  within  five  years  from  the  rendition  of 
the  decree  or  judgment  complained  of;  and  if  the  mo- 
tion comes  within  the  seventh  section  of  the  act  of 
1866,  yet  more  than  five  years  had  elapsed  between 
the  date  of  the  decree  and  the  motion  made  on  the  2d 
day  of  March  term  last  past.  The  motion  was  there- 
fore overruled,  but  without  prejudice  to  the  rights  of 
the  parties  to  seek  relief  in  the  cause,  which  was  still 
pending  in  the  court,  in  any  legitimate  mode,  by  peti- 
tion, motion  or  otherwise,  as  they  may  be  advised. 
And  thereupon  George  H.  Kendrick,  and  the  other 
plaintiffs  in  the  motion,  applied  to  this  court  for  an 
appeal;  which  was  allowed. 

Wm.  H.  BumSy  for  the  appellants. 

P.  Hagan  and  Morrison^  for  the  appellees. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

The  appellants  moved  the  circuit  court  of  Scott 
<Jounty,  at  the  March  term  1874,  to  reverse  an  inter- 
locutory decree  by  default  of  the  same  court  rendered 
on  the  17th  May,  1860.  It  appears  that  the  notice 
upon  which  the  motion  was  founded  was  served  the 
19th  November,  1878.  If  the  date  of  serving  the  no- 
tice be  adopted  as  the  true  time,  rather  than  the  date 
of  making  the  motion,  and  if  the  period  provided  for 

by  the  seventh  section  of  the  act  of  March  8d,  1866» 
Vol.  XXVIII — 82 
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1^7-     known  as  the  stay  law,  be  excluded  from  the  compu- 
Term,    tation,  Still  the  motion  was  not  made  in  five  years 


from  the  date  of  the  decree  of  the  17th  May,  1860. 

&9h^    It  was  upon  this  ground  the  learned  judge  of  the  cir-- 
narJL      cuit  court  refused  to  entertain  the  motion,  and  not 

Whitney  ^    ' 

&  ais.     because  in  his  opinion  the  decree  of  1860  is  correct. 

The  appeal  in  this  case  brings  in  review  the  correct- 
ness of  that  decision.  The  motion,  it  is  insisted,  was 
made  under  the  fifth  section  of  chapter  181,  Code  of 
1860;  and  the  question  is  as  to  the  true  interpretation 
of  that  section  and  the  one  immediately  following.  It 
is  there  provided,  that  the  court  in  which  there  is  a 
judgment  by  default,  or  a  decree  on  a  bill  taken  for 
confessed,  or  a  judge  of  said  court  in  vacation  thereof, 
may  on  motion  reverse  such  judgment  or  decree  for 
any  error  for  which  an  appellate  court  might  reverse 
it,  if  the  following  section  (which  is  the  sixth)  was  not 
enacted,  and  give  such  judgment  as  ought  to  be  given. 
It  is  further  provided  that  every  motion  under  that 
chapter  (181)  shall  be  after  reasonable  notice  to  the 
opposite  party,  his  agent  or  attorney  in  fact  or  at  law, 
and  shall  be  within  five  years  from  the  date  of  the 
judgment  or  decree. 

The  sixth  section  provides  that  no  appeal,  writ  of 
error  or  supersedeas  shall  be  allowed  by  an  appellate 
court,  or  judge,  for  any  matter  for  which  a  judgment 
or  decree  is  liable  to  be  reversed  or  amended,  on  mo- 
tion, as  aforesaid,  by  the  court  which  rendered  it,  or 
the  ju'dge  thereof  in  vacation,  until  such  motion  be 
overruled  in  whole  or  in  part. 

There  is  no  difliculty  in  regard  to  the  proper  con- 
struction of  these  two  sections,  as  applied  to  final 
decrees  by  default.  Under  former  laws,  the  limitation 
upon  the  right  of  appeal  was  five  years.  The  same 
limitation   was    by  analogy   prescribed    for  motions 
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under  the  fifth  section  just  cited.     The  object  of  that     '^77. 
section,  as  stated  by  Judge  AUeUy  in  Davis^  sheriff j  v.    Term. 

Commonwealth,  16  Qratt.  134, 187,  was  to  save  parties -^ — 

the  delay  and  costs  of  an  appeal  to  correct  irregulari-    ^\is.*^ 
ties  and  formal  errors,  which  seldom  affect  the  merits  „  j:- 

'  Whitney 

of  the  controversy,  and  which  would  have  been  cor-  &  ais. 
rected  at  once  by  the  court  if  pointed  out.  See  also 
Bill  et  als.  v.  Bowyer  et  aiSj  18  Qratt.  364.  As  the  party 
aggrieved  could  after  the  lapse  of  five  years  take  no 
appeal  from  a  final  decree,  it  was  proper  to  apply  the 
same  limitation  in  case  of  a  motion  which  in  such 
case  is  made  a  substitute  for  an  appeal.  All  this  is 
plain  enough.  The  real  difliculty  is  in  respect  to  in- 
terlocutory decrees;  as  to  which  there  is  not  and  never 
was  any  limitation.  An  appeal  may  be  taken  from 
such  a  decree  at  any  time,  so  long  as  the  cause  is 
pending  in  court.  And  whilst  a  bill  of  review  to  a 
final  decree  cannot  be  brought  after  three  years,  a 
petition  to  rehear  an  interlocutory  decree  is  not  lim- 
ited by  any  statutory  bar.  Cases  may  be  found  in 
which  the  court  has  reheard  a  cause  at  the  distance  of 
eighteen  years  from  the  time  the  decree  complained 
of  was  pronounced.  In  another  case  the  court  has 
refused  to  discharge  an  order  for  a  rehearing,  though 
at  a  distance  of  fwenty-five  years.  Newland  Chy., 
page  188.  See  also  Chokes  admW  v.  Gilpin,  1  Rob.  R. 
20.  Whether  a  rehearing  shall  be  granted  is  said 
always  to  depend  upon  the  sound  discretion  of  the^ 
court  upon  all  the  circumstances  of  the  case.  Adams 
Eq.,  marg.  379:  Land  v.  Wickham,  1  Paige  R.  256. 

I  think  it  was  not  the  design  of  the  legislature,  in 
enacPting  the  sections  already  quoted,  to  abolish  these 
long  established  rules  of  practice  and  proceeding  in 
courts  of  equity;  but  to  afford  an  additional  remedy  by 
motion  in  certain  classes  of  cases  to  reverse  or  amend 
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Tui^*    *  decree  interlocutory  or  final.    If  the  party  aggrieved 

Tenn.    resorts  to  the  motion  allowed  by  the  statute,  he  must 

commence  his  proceeding  in  five  years  from  the  date 

Kendrick      /»  . ,       , 

&  ais.     <>f  *h®  decree. 
^^         A  motion  is,  necessarily  to  a  great  extent,  a  pro- 

&  ais.  ceeding  of  an  informal  character.  It  is  an  application 
are  ienus  addressed  to  the  court  by  counsel.  Under  the 
statute  it  may  be  made  even  in  vacation  and  upon  no- 
tice to  an  agent  or  attorney.  In  many  cases  it  is 
insufficient  to  bring  before  the  court  all  the  equities  and 
matter  proper  to  be  understood  by  the  court,  and 
which  may  have  arisen  after  the  lapse  of  years.  It 
was  proper,  therefore,  to  provide  some  limitation  to 
such  motions,  even  where  the  decree  is  purely  interlo- 
cutory, and  that  limitation  is  fixed  at  five  years. 

But  the  remedy  by  motion,  thus  afforded  by  the  fifth 
section,  is  not  exclusive  but  cumulative.  The  party 
aggrieved  may,  if  he  pleases,  still  resort  to  his  petition 
for  a  rehearing,  even  within  the  five  years,  for  a  peti- 
tion is  in  effect  a  motion,  and  answers  all  the  purposes 
of  the  latter  under  the  statute.  But  if  more  than  five 
years  have  elapsed  since  the  date  of  the  decree,  the 
party  is  deprived  of  his  statutory  motion;  but  his 
remedy  by  a  petition  for  a  rehearing  still  remains. 
And  there  may  be  cases  in  which  he  might  even  still 
resort  to  his  motion,  according  to  the  course  of  pro- 
ceeding in  the  courts  of  chancery.  Every  one  fa- 
miliar with  the  practice  in  these  courts  is  aware  that 
both  in  England  and  Virginia  errors  in  decrees  are 
often  corrected  upon  motion,  especially  where  the 
decree  is  by  default.  Indeed  there  does  not  appear 
any  very  distinct  line  of  demarcation  between  the 
<;ase8  in  which  applications  of  an  interlocutory  nature 
should  be  made  by  motion,  and  those  in  which  they 
should  be  made  by  petition,  the  practice  in  this  respect 
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being  generally  regulated  by  the  circnmstances  of  each  '^77- 
case.  3  DaniePs  Ch.  Prac.  244;  Newland's  Ch'y,  185/  TeZ. 
186;  Moore  v.  Hyltm,  12  Leigh  1,  26.  — 

These  rules  of  practice  were  not  intended  to  be  in-     ^^i" 
terfered  with  by  the  statute;  the  only  alteration  being,  ^• 
that  when  the  decree  is  by  default,  the  party  aggrieved     &  ais. 
must  proceed  by  motion,  or  by  a  petition  for  a  rehear- 
ing, which  is  in  effect  a  motion,  before  an  appeal  can 
be  taken  to  this  court. 

Any  other  construction  would  involve  incongruities 
in  the  practice  never  contemplated  by  the  legislature. 
If  the  statute  has  abolished  petitions  for  rehearing 
after  five  years,  the  effect  will  necessarily  be,  that  no 
appeal  can  be  taken  from  the  interlocutory  decree  by 
default  after  that  time.  And  yet  the  party  aggrieved 
in  such  case  has  only  to  wait  until  there  is  a  final  de- 
cree, and  then  take  his  appeal,  which  necessarily 
brings  in  review  all  the  proceedings,  including  the  in- 
terlocutory decree.  Where  any  such  a  decree  adjudi- 
cates the  principles  of  a  cause,  or  directs  the  payment 
of  money,  or  the  title  or  possession  of  property  to  be 
changed,  the  policy  is  to  allow  an  appeal  without  wait- 
ing for  a  final  decree.  If  the  defendant  in  such  a  case 
may  wait  until  there  is  a  final  decree,  and  then  take 
his  appeal,  no  matter  what  may  be  the  time  elapsed 
between  the  interlocutory  and  final  decree,  why  should 
he  not  be  allowed  to  appeal  from  the  interlocutory  de- 
cree at  any  time  before  a  final  decree ;  and  if  he  may 
appeal,  why  may  he  not  petition  for  a  rehearing, 
when  the  justice  of  the  case  requires  it,  whatever  may 
have  been  the  lapse  of  time,  if  in  fact  no  final  decree 
has  been  rendered.  The  policy  of  the  law  is  to  en- 
courage petitions  for  a  rehearing  as  cheaper  and  more 
expeditious  than  the  expensive  remedy  by  appeal; 
and  the  courts  ought  to  give  to  the  statute  such  an  in- 
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1^77.     terpretation  as  will  preserve  this  mode  of  proceeding 

Term,  according  to  the  long  established  course  of  the  courts, 
] —  rather  than  to  compel  parties  to  await  a  final  decree, 

&"ais.^  and  then  incur  the  expense  of  appeals,  or  to  lie  down 
Whltn     ^^^^^  interlocutory  decrees  grossly  unjust  and  illegal. 

&  ais.  My  opinion,  therefore,  is,  that  the  circuit  judge  did 
not  err  in  holding  that  a  motion  under  the  statute  is 
barred  after  five  years,  whatever  may  be  the  character 
of  the  decree.  But  while  concurring  with  him  in  this 
^ «  view,  I  think  there  was  no  good  reason  for  not  treat- 

ing the  motion  in  this  case  as  substantially  a  petition 
for  a  rehearing.  The  notice  upon  which  that  motion 
was  founded  was  signed  by  counsel,  it  was  served 
upon  all  the  parties  claiming  under  the  decree  of  May 
17th,  1860,  and  was  regularly  filed  in  the  circuit  court. 
It  accurately  describes  the  suit  in  which  that  decree 
was  rendered;  and  it  8p*ecifies  with  sufiicient  minute- 
ness all  the  grounds  upon  which  appellants  rely  for 
reversing  the  decree.  It  contains,  therefore,  every 
feature  necessary  to  constitute  a  petition  for  a  rehear- 
ing; and  if  it  had  been  so  called,  there  would  be  no 
difficulty  in  so  considering  it.  Why,  then,  may  it  not 
be  treated  as  a  petition?  In  Virginia  the  practice  of 
courts  of  equity  is  marked  by  the  greatest  liberality 
with  respect  to  the  pleadings.  Sometimes  a  petition 
for  a  rehearing  is  treated  as  a  bill  of  review,  and  vice 
versa.  In  Laidley  v.  Merrijield,  7  Leigh  346,  it  was 
declared  that  an  application  of  a  party  is  not  to  be 
rejected  altogether  because  he  has  given  it  the  form 
and  name  of  a  bill  of  review,  instead  of  a  petition  or 
a  supplemental  bill  in  the  nature  of  a  bill  of  review. 
Judge  OabeU  said,  the  court  should  regard  its  sub- 
stance, and  treat  it  accordingly  as  a  petition  or  a 
supplemental  bill  in  the  nature  of  a  bill  of  review. 
In  Mettert's  adnCr  v.  Hagan^  18  Qratt.  281,  an  answer 
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Tvas  held  suflBicient  for  all  the  purposes  of  a  cross  bill.     '^77- 
See  also  Sands  v.  Lynharrty  escheator^  27  Gratt.  291.     Term. 


These  cases  show  the  disposition  of  the  courts  of 

equity  to  regard  sabstance  rather  than  mere  form,  and  ^&"ais!^ 
so  to  mould  the  pleadings  as  Iq  attain  the  real  justice       X- 

of  the  case.  &  ais. 

I  think,  therefore,  the  notice  in  this  case  was  sub- 
stantially a  petition  to  rehear  and  set  aside  the  decree 
of  May  17th,  1860,  and  ought  to  have  been  so  treated 
by  the  court.  The  parties  being  before  the  court,  the 
grounds  for  the  reversal  being  distinctly  set  forth,  the 
court  ought  to  have  given  the  defendants  in  the  mo- 
tion an  opportunity  of  answering,  if  they  desired,  and 
then  to  have  gone  on  and  decided  the  question  raised 
as  upon  a  petition  for  a  rehearing. 

It  only  remains  to  inquire  whether  there  is  any  error 
in  the  decree  of  May  17th,  1860,  for  which  it  is  liable 
to  be  reversed.  I  think  there  is.  The  court  plainly 
erred  in  decreeing  a  sale  of  the  land  before  taking  an 
account  of  the  liens  thereon,  and  settling  the  priorities 
of  the  different  creditors.  The  necessity  of  such  an 
account  has  been  repeatedly  affirmed  by  this  court. 
Moran  v.  Brenty  25  Gratt.  104;  Simmons  v.  Lyles,  27 
Gratt.  922.  But  this  is  not  all.  A  part  of  the  judg- 
ment creditors,  Hubbard,  Gardner  &  Carlton,  and 
Smith  and  Roberts,  were  permitted  to  come  in  by  pe- 
tition and  make  themselves  defendants,  and  on  the 
very  same  day  a  decree  was  entered  in  their  favor  for 
the  sale  of  the  land.  The  defendant,  George  H.  Ken- 
drick,  ought  to  have  been  afforded  an  opportunity  of 
showing  any  payments  made,  or  set-offs,  to  which  he 
may  have  been  entitled  as  against  those  creditors.  To 
that  end  the  court  ought  to  have  referred  the  matter 
to  one  of  its  commissioners,  to  summon  the  parties, 
and  inquire  and  report  the  amount  of  indebtedness 
properly  chargeable  on  the  land. 
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'^77.        The  decree  of  May  17th,  1860,  is  erroneouB  id 

Term,    another  respect.  It  appears  that  the  appellant,  George 
[     H.  Kendrick,  on  the  12th  August  1857,  executed  a 

&^a£^    deed  of  trust  for  the  benefit  of  H.;  F.  Kendrick  and 
Whitne    ^^'1^^°^  Nash,  his  sureties,  upon  a  bond  due  Kent,. 

&  ais.  Paine  &  Kent.  The  bill  avers  that  this  debt  had  been 
paid  and  the  deed  discharged;  but  there  is  no  proof  of 
the  fact  in  the  record.  Kent,  Paine  &  Kent,  although 
not  expressly  provided  for  in  the  deed,  were,  upon 
familiar  principles  of  equity,  entitled  to  the  benefit  of 
the  security,  and  they  ought  to  have  been  made  par- 
ties before  any  decree  for  the  sale  of  the  land. 

These  errors,  if  promptly  insisted  on,  it  is  very  clear 
were  sufficient  to  vacate  the  decree  of  1860.  But 
since  that  time  new  rights  may  have  accrued,  other 
equities  may  have  attached,  which  would  render  it 
impossible  to  interfere  with  the  sale  of  the  land  with- 
out much  inconvenience  and  injustice  to  parties,  and 
even  to  third  persons.  The  errors  alluded  to  are  not 
fundamental,  but  such  as  may  have  been  cured  or 
effectually  waived.  It  may  be  that  Kent,  Paine  & 
Kent  have  been  paid  their  debt,  so  that  they  are  no 
longer  interested  in  the  subject  matter  of  controversy. 
It  is  not  improbable,  certainly  not  impossible,  that  all 
the  creditors  may  have  been  before  the  court,  or  their 
claims  have  been  satisfied,  or  that  the  land,  if  sold  at 
all,  was  sold  at  its  full  value.  The  record  furnishes  no 
information  upon  these  points,  and  it  would  be  im- 
proper for  this  court  to  pass  upon  them  finally  without 
giving  the  parties  an  opportunity  of  being  heard  upon 
them,  or  upon  any  others,  bearing  upon  the  decree  of 
1860,  and  the  sale  thereunder.  The  case  must  there- 
fore be  remanded  to  the  circuit  court  for  further 
proceedings  in  conformity  with  the  views  herein  ex- 
pressed, and  a  decree  to  be  entered  accordingly. 
Decree  reversed. 
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Shurtz  ^  als,  V.  Johnson  ^  als. 

July  12. 

Absent,  Anderson  and  Staples,  Js. 

I.  In  1859  W  conveyed  to  P  a  tract  of  land  in  York  county,  in  trust  to       1877. 

secure  a  debt  of  |^,ooo  with  interest.    In  May  1866  W  conveyed  his      J^^ 

lenn* 
equity  of  redemption  in  this  land  to  N,  in  trust  to  secure  a  debt  of 

^2,000  then  lent  to  him.    All  the  parties  to  this  deed  then  living  in 

Baltimore,  the  deed  provided  that  in  default  of  payment  the  trustee 

should  sell, "  at  such  place  as  he  may  think  proper,"  the  said  property 

at  public  auction,  &c.    In  July  1869  the  trustee  advertised  and  sold 

the  said  equity  of  redemption  at  public  auction  in  Baltimore,  when 

the  creditor  became  the  purchaser ;  and  she  afterwards  sold  it  at  a 

small  advance,  but  not  sufficient  to  pay  the  whole  of  her  debt    At 

the  time  of  the  sale  by  the  trustee  the  amount  of  the  prior  lien  was 

ascertained.     In  November  1859  M  recovered  two  judgments  against 

W  in  Accomac  county;  and  J  and  S,  who  claimed  to  have  paid  these 

judgments,  had  them  docketed  in  York  county  in  May  1867.     On  a 

bill  by  J  and  S  to  set  aside  the  said,  sales  and  conveyances. — Held  : 

1.  The  deed  of  trust  leaving  the  place  of  sale  to  the  discretion  of 

the  trustee,  he  had  the  authority  to  sell  the  property  in  Balti- 
more, or  at  any  other  place  which  he  in  his  discretion  might 
select.  And  the  only  question  is,  whether  he  exercised  that 
discretion  fairly  and  prudently — ^in  other  words,  whether  he 
committed  a  breach  of  trust. 

2.  The  amount  of  the  prior  lien  being  certain  and  ascertained,  the 

sale  of  the  equity  of  redemption  was  proper. 

3.  The  deed  of  trust  having  been  taken  without  any  notice  to  the 

trustee  or  creditor  of  the  existence  of  the  judgments  in  Acco- 
mac, and  before  these  judgments  were  docketed  in  York 
county,  the  liens  of  the  judgments  were  subsequent  to  that  of 
the  deed  of  trust  and  presented  no  objection  to  the  sale. 

n.  When  the  plaintiff  in  equity  by  his  bill  calls  for  a  material  disdo- 
sure  from  the  defendant  on  oath,  and  the  defendant  in  his  answer 
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1877.  on  oath  makes  such  disclosure  fully  and  unequivocally,  the  answer, 

J    y  to  the  extent  of  such  disclosure,  is  said  to  be  responsive  to  the  bill, 
lerm. 
and  the  statement  must  be  taken  as  true,  unless  overcome  by  the 

«,  satisfactory  testimony  of  at  least  two  opposing  witnesses,  or  of  one 

&  als.  witness  with  clear  corroborating  circumstances. 

V. 

Johnson 

&  als.  This  case  was  argued  in  RicbmoDd  and  decided  at 
Wytb^ville.  It  was  a  suit  in  equity  to  set  aside  a  sale 
of  land  under  a  deed  of  trust,  and  the  conveyance  to 
the  purchaser  from  the  trustee,  and  also  a  sale  and 
conveyance  by  that  purchaser  to  a  purchaser  from  her. 
The  case  was  beard  upon  the  bill,  the  answers,  and 
the  exhibits;  and  the  sales  and  conveyances  were  set 
aside  and  certain  accounts  ordered.  And  the  trustee 
and  the  last  purchaser  applied  to  this  court  for  an  ap- 
peal; which  was  awarded.  The  case  is  sufficiently 
stated  by  Judge  Burks  in  his  opinion. 

John  H.  Gilmer  and  GrattaUj  for  the  appellants. 

John  S.  Wise  and  Crump^  for  the  appellees. 

Burks,  J.  This  case  presents  the  question  as  to 
the  validity  of  a  sale  made  by  a  trustee  under  a  deed 
given  to  secure  the  payment  of  debts. 

On  the  17th  of  January,  1859,  Samuel  C.  White  by 
deed  of  that  date  conveyed  his  tract  of  land  called 
"  Temple  Farm,"  lying  in  York  county,  Virginia,  to 
W.  S.  Peachy,  in  trust  to  secure  the  payment  of 
^8,000,  with  interest,  to  James  P.  Selby.  By  deed  of 
the  81st  of  May,  1866,  he  conveyed  the  equity  of  re- 
demption of  this  deed  of  trust  to  Nathaniel  F.  Wil- 
liams, of  Baltimore,  to  secure  the  payment  to  Martha 
E.  Williams  and  Clara  M.  Hewson,  of  Baltimore,  to 
each  the  sum  of  $1,000  and  interest,  for  money  bor- 
rowed of  them.     Williams  (the  trustee)  on  the  17th 
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of  July,  1869,  made  sale  by  public  auctioQ  at  Balti-     '^7- 
more,  of  Ibe  equity  of  redemption  conveyed  to  him    Tenn. 

by  the  last-named  deed,  and  the  said  Clara  M.  Hewson • 

becoming  the  purchaser,  he  conveyed  the  same  to  her    ^c  ^ 
by  deed  dated  23d  of  July,  1869.  ^^^^ 

Clara  M.  Hewson  afterwards  sold  the  equity  bf  re-    &  ais. 
demption  to  William  D.  Shurtz  (the  appellant  here) 
4ind  conveyed  the  same  to  him  by  deed  of  the  28th  of 
February,  1870. 

After  the  making  of  the  trust  deed  aforesaid,  but 
precisely  when  does  not  appear.  White  made  a  con- 
tract with  Anthony  M.  Kimber  and  others,  of  Phila- 
delphia, for  the  sale  to  them  of  eighty  acres  of  the 
"Temple  Farm;"  but  this  contract  was  never  carried 
out,  and  after  the  purchase  of  the  equity  of  redemp- 
tion by  Hewson,  it  was  rescinded. 

On  the  6th  day  of  November,  1859,  William  K. 
Merritt  &  Co.  recovered  two  judgments  against  White 
in  the  circuit  court  of  Accomac  county,  which  were 
never  docketed  in  the  county  of  York,  where  "  Tem- 
ple Farm"  lies,  until  the  21st  day  of  May,  1867. 

Abel  T.  Johnson  and  E.  K.  Sneed,  (appellees  here) 
claiming,  as  sureties  of  White  on  an  injunction  bond, 
to  have  paid  off  these  judgments,  filed  their  bill  in 
the  circuit  court  for  the  county  of  James  City  and  the 
city  of  Williamsburg,  against  Shurtz,  N.  F.  Williams, 
(trustee),  Clara  M.  Hewson  and  others,  to  set  aside  the " 
sales  aforesaid,  and  subject  the  equity  of  redemption 
to  the  payment  of  said  judgments. 

Shurtz,  Williams,  (trustee),  Martha  E.  Williams, 
and  Clara  M.  Hewson  filed  answers  to  the  bill,  and 
the  cause  having  been  matured  as  to  all  of  the  defend- 
ants, was  removed  to  the  circuit  court  of  Gloucester 
county,  where  it  was  heard  on  the  bill,  answers  and 
exhibits,  (no  depositions  having  been  taken),  and  a 
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iS77*    decree  entered  Betting  aside  the  sale  to  Hewson  hy 
Term.    Williams  (trustee),  and    ordering    certain  accoants^ 


which  need  not  be  noticed.     An  appeal  from  this  de- 
&  ais.     cr®^  allowed  to  Shurtz  and  Hewson  brings  the  case 
-  /•       here  for  review. 

Johnson 

&  ais.  It  is  admitted  that  the  sale  by  the  trustee  was  made 
at  Baltimore,  in  the  state  of  Maryland.  The  estate 
sold  was  an  equitable  interest  in  lands  lying  in  the 
state  of  Virginia;  and  it  is  contended  that  the  trustee 
had  no  power  under  the  laws  of  this  state  to  make 
sale  at  a  place  outside  its  limits  and  beyond  its  juris- 
dictiouy  and  for  this  reason  alone,  if  for  no  other,  the 
sale  was  invalid;  and  such  seems  to  have  been  the 
ground  on  which  the  decree  complained  of  was  based. 

I  know  of  no  law  of  this  state  forbidding  such  a  sale, 
and  no  decision  of  any  court  has  been  cited  in  support 
of  the  general  proposition,  that  a  trustee  who  is  in- 
vested with  power  to  make  sale  of  real  estate  for  the 
payment  of  debts,  without  express  limitation  as  to  the 
place  of  sale,  cannot  lawftilly  make  such  sale  at  a  place 
outside  the  territory  and  beyond  the  jurisdiction  of  the 
state  in  which  such  real  estate  may  be.  The  powers  of 
the  trustee  must  be  determined  from  an  examination  of 
the  deed  under  which  he  acted.  The  deed  speaks  this 
language :  "  Should  said  Samuel  C.  White  fail  to  pay 
or  cause  to  be  paid  such  sums  of  money,  or  any  inter- 
est, as  the  same  becomes  due  and  payable,  it  shall  be 
the  right  and  privilege  of  the  said  Nathaniel  F.  Wil- 
liams, trustee,  his  heirs  or  successors,  immediately 
upon  such  de&ult  to  advertise  for  sale  the  whole  or 
any  part  of  the  hereby  mortgaged  property  in  such 
public  manner,  and  for  such  length  of  time,  (not  lesa 
than  thirty  days),  and  at  such  place  as  he  or  they  may 
think  proper,  and  after  having  done  so,  to  sell  said 
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property  at  public  auction  for  cash  or  on  credit,  at  his     li^7* 
-or  their  option,  and  apply  the  proceeds  of  sale,  Ac."        Term. 

It  thus  appears  that  neith^  Baltimore  nor  any  other 

place  is  specially  designated  in  the  deed  as  the  place    &  ^ 
where  the  sale  is  to  be  made,  but,  by  the  plainest  im-      /• 
plication,  the  selection  of  such  place  is  left  to  the  dis-    &  als. 
cretion  of  the  trustee,  as  is  usual  in  deeds  of  this 
character. 

It  may  not  be  doubted,  therefore,  that  the  trustee 
had  the  power  under  the  deed  to  make  the  sale  at  Bal- 
timore, or  at  any  other  place  which  he  in  his  discretion 
might  select.  The  real  and  only  question  is,  whether 
he  exercised  that  power  fairly  and  prudently;  in  other 
words,  whether  he  committed  a  breach  of  trust.  The 
statement  in  the  answer,  that  at  the  time  the  deed  was 
executed  there  was  a  parol  agreement  amongst  the 
parties  that  the  sale,  in  case  of  default,  should  be 
made  at  Baltimore,  cannot  be  considered.  It  is  an 
affirmative  statement;  and  if,  when  proved,  it  had 
been  competent  evidence,  still  it  was  not  proved. 

In  a  deed  of  trust  to  secure  the  payment  of  debts, 
the  trustee  is  the  agent  of  both  parties,  debtor  and 
creditor,  and  should  act  impartially  between  them; 
and  in  making  sale  of  the  trust  subject  he  should  use 
all  reasonable  diligence  to  obtain  the  best  price.  And 
if  there  be  any  cloud  hanging  over  the  title  or  uncer- 
tainty as  to  the  amounts  of  the  debts  secured,  or  of 
prior  encumbrances,  or  any  other  impediment  to  the 
fair  execution  of  the  trust  which  cannot  be  otherwise 
removed,  the  aid  of  a  court  of  equity  should  be  in- 
voked by  him  to  remove  the  impediment  before  sale; 
and  if  he  fsAl  or  refuse  to  resort  to  the  court  for  that 
purpose,  the  parties  in  interest  who  may  be  injured  by 
fais  defiEtult,  whether  debtor,  secured  creditor,  or  subse- 
quent encumbrancer,  may  apply  to  the  court  for  relie£ 
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'^77-     Rosseit  V.  Fisher.  11  Gratt.  492,  and  cases  there  cited  r 
July  '  ' 

Tenn.    Hogan  V.  Duke  ^  als.,  20  Gratt.  244. 

The  gravamen  of  the  bMl  in  this  case  is,  that  the  sale 

&  ^    ^^  ^^  Baltimore,  outside  the  limits  of  this  state;  that  no 
,  J'       notice  of  the  time  and  place  of  sale  was  ever  published 

Johnson  ^  *^ 

&ais^  at  any  place  in  this. state;  and  that  the  property  was 
sold  while  it  was  heavily  encumbered  with  prior  liens 
and  while  clouds  were  hanging  over  the  title,  and  was 
consequently  sacrificed  and  sold  for  much  less  than  it 
would  have  brought  at  a  fair  sale  made  in  the  county 
of  York  or  its  vicinity.  These  allegations  the  several 
defendants  were  called  upon  to  answer  on  oath;  and 
Samuel  C.  White,  Nathaniel  F.  Williams  (the  trustee),. 
Martha  E.  Williams  and  Clara  M.  Hewson  were  espe- 
cially required  to  discover  and  state  the  consideration, 
if  any,  for  the  deed  of  trust  executed  to  Williams 
(trustee);  whether  the  sale  by  said  trustee  was  not 
made  in  Baltimore,  and  at  the  instance  and  request  of 
the  said  Samuel  C.  White ;  and  whether  any  notice  of 
the  said  sale  was  ever  published  or  given  in  the  county 
of  York,  in  the  state  of  Virginia,  or  in  any  other  part 
of  said  state. 

The  defendants,  K  F.  Williams  (trustee),  Martha  E. 
Williams  and  Clara  M.  Hewson,  in  their  joint  and 
several  answer,  state,  as  required  by  the  bill,  the  con- 
sideration of  the  deed  made  to  said  trustee,  and  say 
that  it  was  for  money  loaned  by  Martha  E.  Williams- 
and  Clara  M.  Hewson  to  the  said  Samuel  C.  White; 
and  in  that  connection  they  stat«  the  circumstancea 
under  which  the  loan  was  made.  They  admit  that 
the  sale  was  made  in  Baltimore,  and  state  the  facta 
and  circumstances  attending  the  sale.  They  deny  that 
the  sale  was  made^  as  alleged  in  the  bill,  at  the  in- 
stance and  request  of  Samuel  CL  White.  They  further 
deny  that  no  notice  of  the  sale  was  published  in  Yir- 
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ginia,  as  alleged  ia  the  bill ;  and  state  that  notice  was     '^77- 
given  by  advertisement  in  the  Baltimore  Daily  Sun  for    Term. 

thirty  consecutive  days,  and  a  copy  of  the  advertisement 

is  filed  with  their  answer;  and  in  direct  response  to     ^  ^is. 
the  inquiry  of  the  bill,  they  say  that  notice  of  the  sale      ,^- 
was  given  and  published  in  the  county  of  York,  in  the    Sr^als. 
state  of  Virginia,  and  elsewhere.     They  expressly  and 
positively  deny  that  there  was  any  cloud  hanging  over 
the  title  at  the  time  of  sale,  and  state  the  amount  of 
the  encumbrances,  which  amount  was  known  at  the 
day  of  sale.     They  deny  that  the  property  was  sacri- 
ficed, as  alleged  in  the  bill,  or  that  it  would  have 
brought  more  money  if  it  had  been  sold  in  Virginia; 
and  aver  that  the  sale  was  fair  and  for  an  adequate 
price.    The  aflirmative  averments  in  the  answer  as  to 
repeated  ineffectual  efibrts  to  sell  the  land,  and  as  to 
other  matters,  need  not  be  noticed,  as  no  proof  was 
oflered  in  support  of  them. 

When  the  complainant  in  a  bill  in  chancery  calls 
upon  the  defendant  to  answer  on  oath  material  allega- 
tions of  the  bill,  and  the  defendant  in  his  answer 
made  on  oath,  expressly,  directly  and  positively  denies 
the  truth  of  such  allegations,  or  when  the  bill  calls  for 
a  material  disclosure  from  the  defendant  on  oath,  and 
the  defendant  in  his  answer  on  oath  makes  such  dis- 
closure fully  and  unequivocally,  in  either  case,  the 
answer,  to  the  extent  of  such  denial  or  disclosure,  is 
said  to  be  responsive;  and  it  is  an  elementary  princi- 
ple of  equity  jurisprudence  that  an  answer,  as  far  as  it 
is  responsive,  is  evidence  for  the  respondent,  and  its 
statements  so  far  must  be  taken  as  true,  unless  over- 
come by  the  satisfactory  testimony  of  at  least  two  op- 
posing witnesses,  or  of  one  such  witness  with  clear 
corroborating  circumstances.    1  Daniell  Ch.  Prac.  848, 
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'^7-    844,  and  notes;  2  Story's  Eq.  Juris.  §  1528;  FantY. 
Ter^.    Miller  ^  Mayhem,  17  Gratt.  187. 

~Tr~T         The  answer  of  the  defendants,  Nathaniel  F.  Wil- 

Shurtz  ' 

&  ais.     liams,  Martha  E.  Williams  and  Clara  M.  Hewson,  in 
Johnson   all  the  particulars  before  referred  to,  is  responsive  to 

&  ais.  ^YiQ  bill,  and  must  sj^  far  be  taken  as  true.  No  testi- 
mony has  been  taken  to  contradict  it;  and  the  exhibits 
filed  in  the  cause  go  for  the  most  part  to  confirm  it 
Taking  these  responsive  statements  as  true,  the  com- 
*  plainants  made  no  case  for  relief,  and  their  bill  should 
have  been  dismissed. 

The  mere  fact,  as  we  have  seen,  that  the  sale  was 
made  at  a  place  outside  of  this  state,  did  not  render 
the  sale  invalid.  The  trustee,  in  the  exercise  of  a 
sound  discretion,  was  authorized  to  make  it  in  Balti- 
more, or  at  any  other  place.  The  place  selected  was 
convenient  to  all  the  parties  interested.  The  debtor, 
the  trustee  and  the  creditors  secured  bv  the  deed,  all 
resided  there,  as  well  when  the  deed  was  executed  as 
when  the  sale  was  made.  The  complainants  resided 
in  the  county  of  Accomac;  and  Baltimore  was  prob- 
ably more  convenient  to  them  than  Yorktown.  In 
the  condition  in  which  that  portion  of  Virginia  in 
which  "Temple  Farm"  lay  was  in  the  year  1869,  it  is 
fair  to  presume  that  a  better  sale  could  have  been 
effected  in  Baltimore  than  at  Yorktown  or  any  other 
place  in  its  vicinity.  The  sale  appears  to  have  been 
well  advertised.  Notice  was  published  for  thirty  con- 
secutive days  in  a  leading  newspaper  in  Baltimore  and 
further  published  in  York  county,  Virginia,  where 
the  farm  was  situated,  and  in  other  places.  It  would 
seem  there  was  no  lack  of  bidders  at  the  sale.  The 
debtor  was  present,  and  so  were  the  creditors  secured 
by  the  deed,  and  persons  from  Virginia,  who  actually 
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bid  for  the  property;  and  every  effort  seems  to  have     1^7- 
been  made  to  obtain  the  highest  price.    There  was    Terau 


really  no  cload  on  the  title.     The  record  shows  that 

when  White  conveyed  the  land  to  Peachy  in  trust  he     ^  ^ 
had  a  perfect  title  in  fee.     Certainly  no  question  has   ^  J- 

*^  *f  ^  Johnson 

been  made  as  to  this,  nor  was  there  any  don  bt  that  &als. 
the  estate  which  Williams  as  trustee  sold  was  White's 
equity  of  redemption  of  the  Peachy  trust  deed.  That 
estate  was  certain  and  well  defined.  The  equity  of 
redemption  was  substantially  the  Temple  farm,  with 
the  encumbrance  upon  it  of  the  debt  secured  in  the 
deed  to  Peachy.  The  amount  of  that  incumbrance 
appears  to  have  been  ascertained  and  known  at  the 
day  of  sale.  White  (the  debtor)  knew  the  amount 
and  all  about  it,  and  was  present  to  give  information 
to  all  desiring  it,  and  no  doubt  did  give  it.  Clara  M. 
Hewson  did  not  desire  to  purchase  the  property.  She 
was  interested  in  making  it  bring  as  much  as  possible, 
in  order  that  she  might  save  her  debt.  White  had  a 
like  interest;  and  both  seem  to  have  used  every  exer- 
tion to  get  the  highest  price.  The  encumbrance  of 
the  judgments  of  Merritt  &  Co.  was  not  then  known 
to  the  trustee  Williams,  nor  to  the  creditors  secured 
by  the  deed,  and  therefore  had  no  efiTect  on  the  sale; 
and  if  it  had  been  known  and  proclaimed,  it  would 
have  had  no  effect,  for,  as  I  shall  presently  show,  the 
liens  of  the  judgments  were  inferior  and  subordinate 
to  the  other  encumbrances. 

And  the  same  may  be  said  of  the  sale  of  the  eighty 
acres  of  land  to  Kimber  and  others.  This  was  a  con- 
tract for  a  sale  made  after  the  conveyance  to  Williams, 
and  could  not  affect  the  title  previously  conveyed  to 
Williams,  and  therefore  could  not  have  affected  the 
sale  made  by  Williams.    The  contract  was  executory 

and  was  afterwards  rescinded  without  any  substantial 
Vol.  XXVIII — 84 
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1^7.     benefit  aceruiDg  to  Hewson,  of  which  the  judgment 
Term,    creditors  could  justly  complain. 


Nor  does  it  appear  that  the  property  was  sacrified^ 

A  als.  ^  alleged  in  the  bill,  or  sold  for  an  inadequate  price, 
T  hnso  ^^'  ^®  further  alleged  in  the  bill,  for  a  less  sum  than 
&als.  it  would  have  brought  if  it  had  been  sold  in  York 
county.  The  answer  positively  denies  these  allega- 
tions, and  thus  shifts  the  burden  of  proof  to  the  com- 
plainants, and  although  they  allege  in  their  bill  that 
they  are  "prepared  to  establish"  these  allegations, 
they  offered  no  proof  whatever  of  them.  If  they  could 
have  established  them,  surely  after  the  flat  denial  o 
the  answer  it  behooved  them  to  do  so,  and  as  the 
proof  was  most  material  to  their  case,  the  fair  pre- 
sumption is,  that  it  could  not  be  had.  The  difference 
in  the  price  paid  by  Mrs.  Hewson,  and  the  price  ob- 
tained by  her  from  the  appellant  Shurtz,  is  not  suffi- 
cient evidence  of  sacrifice  by  the  trustees'  sale,  and 
although  she  obtained  some  advance  on  the  price  paid 
by  her,  still  several  hundred  dollars  of  her  debt  against 
White  remained  unpaid. 

The  judgments  sought  to  be  enforced  by  the  bill  in 
this  case  were  recovered  5th  November,  1859.  They 
were  never  docketed  in  the  county  of  York  where 
"Temple  Farm"  lies,  until  2l8t  May,  1867.  At  the 
time  the  deed  was  made  to  Williams,  (trustee),  Slst 
May,  1866,  neither  the  trustee  nor  the  creditors  se- 
cured by  the  deed  had  any  notice  of  them.  If  they 
had  been  docketed  in  said  county  within  twelve 
months  from  the  date  of  their  recovery,  they  would 
have  constituted  liens  on  White's  equity  of  redemption 
of  the  deed  to  Peachy,  (trustee),  as  of  the  date  of  their 
recovery;  (Code  of  1860,  ch.  186,  §§  6,  8;)  which,  be- 
ing prior,  would  have  been  superior  to  the  lien  created 
by^the  deed  to  Williams,  (trustee.)    The  trustee  in  the 
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last  named  deed  and  the  creditors  secured  therein  are     ',^77- 

July 

** purchasers  for  valuable  consideration"  within  the    Term. 

meaning  of  section  8,  ch.  186,  Code  of  1860,  and  hav- 

ing  had  no  notice  of  the  judgment  at  the  time  the     ^  ^ 
deed  was  executed  and  recorded,  the  lien  created  by   ,  /• 

^  ,  Johnson 

the  deed  takes  precedence  of  the  lien  of  the  judgments.     &  ais. 
EvanSy  trustee^  v.  Greenhow  ^  cUs.j  15  Gratt.  158;  JSz- 
change  Bank  of  Va.  for  ^c.  v.  Knox  ^  als ;  and  Farmers 
Bank  of  Va.  for  ^c.  v.  Anderson  ^  Co.y  19  Gratt.  747. 

As  the  sale  and  conveyance  of  the  equity  of  re- 
demption to  Clara  M.  Hewson  were  valid,  it  follows 
that  the  title  of  the  appellant  Shurtz  under  his  pur- 
chase and  conveyance  from  Hewson  is  good;  it  there- 
fore becomes  unnecessary  to  express  any  opinion  as  to 
the  defence  of  Shurtz  relied  on  in  his  answer,  that  he 
is  a  purchaser  for  valuable  consideration  without  no- 
tice of  the  alleged  equity  of  the  complainants  set  up 
in  the  bill. 

I  have  taken  no  notice  of  the  deed  of  the  6th  of 
February,  1868,  from  Samuel  C.  White  to  his  son 
Isaiah  H.  White,  becauee  it  is  confessedly  voluntary 
and  subject,  by  its  terms,  to  all  the  liens,  sales  and 
encumbrances  on  the  land  existing  at  the  time  it  was 
made.  It  could  not  in  any  way  have  affected  the  sale 
made  by  Williams. 

I  am  of  opinion,  that  the  decree  of  the  circuit  court 
of  Gloucester  county  should  be  reversed  and  annulled, 
and  the  bill  of  Johnson  and  Sneed  (appellees  here  and 
complainants  there)  dismissed. 

My  attention  has  been  called  to  the  case  of  Walker 
T.  Beauchlerj  27  Gratt.  511,  not  reported,  and  not  seen 
by  me  until  after  the  foregoing  was  written.  It  is 
supposed  by  some  that  the  opinion  of  the  court  deliv- 
ered by  Judge  Staples  in  that  case  is  to  some  extent  in 
conflict  with  the  views  hereinbefore  expressed.   I  have 
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1^7-    examined  that  case  carefully,  and  do  not  find  any  such 
Term,    conflict.     On  the  contrary,  the  proposition  stated  in 

my  opinion,  to  wit,  that  where  the  place  of  sale  is  not 

&  ab.     prescribed  by  the  deed,  it  is  left  to  the  discretion  of  the 
^  J'       trustee,  is  there  affirmed.    "In  the  exercise  of  that 

Johnson  ' 

&ais.  discretion,*' says  Judge  Stopfer,  "  it  would  seem  clear 
that  the  sale  ought  to  have  been  made  at  least  in  the 
county  where  the  property  was  situated,  more  particu- 
larly as  at  that  time  access  to  Georgetown  was  ren- 
dered more  difficult  by  the  presence  of  the  military 
and  by  the  requirements  of  permits  for  persons  resi- 
dent in  the  county  of  Alexandria."  Whether  discre- 
tionary power  in  any  case  has  been  abused  in  its 
exercise  must  be  determined  by  the  facts  and  circum- 
stances of  such  case;  and  all  that  was  intended,  I 
apprehend,  to  be  affirmed  by  Judge  Staples  in  what  he 
says,  supra^  was  that  the  discretion  of  the  trustee  was 
not  properly  exercised  in  thai  case.  The  sale  "ought 
to  have  been  at  least  in  the  county  where  the  property 
was  situated,"  for  the  reasons  stated  by  him.  He  does 
not  even  intimate  that  under  different  circumstances 
the  sale  would  have  been  void  upon  the  sole  ground 
that  it  was  made  at  a  place  outside  the  state^  there  being 
no  other  objections  to  the  sale.  It  is  unnecessary  to 
notice  further  the  opinion  in  27  Gratt.,  611.  An 
examination  of  it  will  show  that  the  decision  in  that 
case  rests  upon  facts  essentially  different  from  those 
established  by  the  record  in  this  case. 

MoNCURB,  P.,  concurred  in  the  opinion  of  Burks^  J. 

Christian,  J.,  dissented. 

The  decree  was  as  follows : 
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This  cause,  which  is  pending  in  this  court  at  its  l.^77- 

place  of  session  at  Eichmond,  having  been  fully  ar-  Term. 
gued  there,  but  not  determined,  this  day  came  here 


Shurtz 


the  parties  by  their  counsel;  and  the  court,  having    |^ 
maturely  considered  the  transcript  of  the  record  of  the   ,  /• 

Johnson 

decree  aforesaid  and  the  arguments  of  counsel,  is  of  &  ais. 
opinion,  for  reasons  stated  in  writing  and  filed  with 
the  record,  that  the  said  decree  is  wholly  erroneous. 
It  is  therefore  decreed  and  ordered,  that  the  said  de- 
cree be  reversed  and  annulled,  and  that  the  appellees, 
Abel  T.  Johnson  and  E.  K.  Sneed,  pay  to  the  appel- 
lants their  costs  by  them  expended  in  the  prosecution 
of  their  appeal  aforesaid  in  this  court.  And  this  court 
now  proceeding  to  render  «uch  decree  as  the  said  cir- 
cuit court  ought  to  have  rendered,  it  is  further  decreed 
and  ordered  that  the  bill  of  the  complainants,  Abel 
T.  Johnson  and  E.  K.  Sneed  (appellees  here),  be  dis- 
itiissed,  and  that  they  pay  to  the  defendants  their  costs 
by  them  about  their  defence  in  the  said  circuit  court 
expended:  which  is  ordered  to  be  certified  to  the  said 
circuit  court  of  Gloucester  county. 

And  it  is  further  ordered  that  this  decree  be  entered 
on  the  order  book  here,  and  be  forthwith  certified  to 
the  clerk  of  the  court  at  the  place  of  session  where 
this  cause  is  pending  as  aforesaid,  who  shall  enter  the 
same  on  his  order  book  and  certify  it  to  the  clerk  of 
the  circuit  court  of  the  county  of  Gloucester. 

Decree  reversed. 


Digiti 


ized  by  Google 


670  COURT    OF  APPEALS   OF  VIRGINIA. 


Warb  v.  Warb's  adm*r. 

July  12. 

Absent,  Anderson  and  Burks^  J's. 

1S77       "^  guardian  of  an  infant  husband  received  in  satisfaction  of  the  wife's  dis- 
July  tributable  share  in  her  father's  estate,  certain  bonds  due  the  »tate« 

Term.  These  bonds  the  guardian  surrendered  to  the  obligors,  and  took  from 

them  other  bonds  payable  to  himself  as  guardian;  upon  which  latter 
he  recovered  judgments  and  sued  out  executions,  which  were  levied 
upon  the  property  of  the  debtors  respectively.  Forthcoming  bonds 
were  given  and  forfeited,  and  executions  again  issued  and  levied; 
but  no  sales  were  made  of  the  property.  All  this  occurred  in  the  life- 
time of  the  husband,' and  he  died  before  he  became  of  age.  After 
the  death  of  the  husband,  the  wife  filed  her  bill  against  the  adminis- 
trator of  the  husband  to  have  the  debts  delivered  to  her,  or  to  have  a 
settlement  out  of  them — Held  : 

1.  The  guardian  had  the  power,  as  guardian,  to  reduce  into  posses- 

sion for  the  husband  the  wife's  cAoses  in  actum;  and  what 
Was  done  in  this  case  was  such  a  reduction  into  possession  of 
these  cAosfs  in  actum, 

2.  The  property  having  been  reduced  into  possession  the  wife  is 

not  entitled  to  a  settlement. 

This  case  was  heard  at  Eichmond,  but  was  decided 
at  the  term  of  the  court  at  W  jtheville.  It  was  a  suit  in 
equity  in  the  circuit  court  of  Gloucester  county,  brought 
in  October,  1872,  by  Mary  E.  Ware,  the  widow  of  Cin- 
cinnatus  J.  Ware,  deceased,  and  daughter  of  Henry 
Hughes,  deceased,  against  the  administrator  of  Gin- 
cinnatus  J.  Ware,  to  have  decreed  to  her  certain  judg- 
ments which  had  been  recovered  by  the  guardian  of 
her  husband,  and  which  were  based  upon  debts  trans- 
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ferred  by  the  representatives  of  her  father  to  the  guar-     '*77. 
<lian  of  0.  J.  Ware,  as  a  part  of  the  distributive  share    Term. 

in  her  father's  estate.    There  was  a  decree  dismissing 

the  bill;  and  thereupon  Mrs.  Ware  applied  to  a  judge       ^ 
of  this  court  for  an  appeal ;  which  was  allowed.    The    ^^t^f 
facts  are  stated  in  the  opinion  of  Staples^  J. 

J.  8.  Wise,  for  the  appellant. 

Wm.  B.  TaUaferrOy  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

There  can  be  no  doubt  that  the  acts  done  by  the 
guardian  of  the  husband,  in  this  case,  if  done  by  the 
husband  himself,  would  be  held  to  be  a  reduction  into 
possession  of  the  wife's  choses  in  action.  After  the 
intermarriage  of  Mrs.  Ware,  the  appellant,  with  Cin- 
clnnatus  J.  Ware,  the  administrator  of  her  father's  es- 
tate delivered  to  the  guardian  of  Cincinnatus  J.  Ware, 
certain  bonds  in  payment  or  satisfaction  of  Mrs.  Ware's 
distributive  share  in  that  estate.  These  bonds,  as  is 
conceded,  the  guardian  surrendered  to  the  obligors  re- 
spectively, taking  in  their  place  others  payable  to  him- 
self as  guardian.  Upon  these  he  afterwards  instituted 
suits,  recovered  judgments,  sued  out  executions,  which 
were  levied  upon  the  property  of  the  debtors  respec- 
tively. Forthcoming  bonds  were  given  and  forfeited, 
and  executions  again  issued  and  levied,  but  no  sales 
were  made  of  the  property,  in  consequence  of  the  stay 
laws  passed  in  the  early  part  of  the  war.  All  this  oc- 
curred in  the  lifetime  of  Cincinnatus  J.  Ware,  and 
during  his  minority.  He  was  killed  in  battle  while  in 
the  public  service  and  before  he  attained  twenty-one 
years  of  age.  It  is  not  seriously  controverted,  that 
these  acts  were  sufficient  to  extinguish  the  entire  in- 
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1^77-    terest  of  Mrs.  Ware  in  the  subject  matter  of  contro- 
Tenn.    vorsy,  if  it  be  competent  for  a  guardian  of  an  infant 

husband  to  reduce  into  possession  for  the  husband,  the 

^^  wife's  choses  in  action.  The  learned  counsel  for  the 
Ware^s  appellant  takes  the  ground  that  the  guardian  has  no 
such  power;  that  it  is  a  marital  right  personal  to  the 
husband,  which  he  alone  can  exercise,  and  which  he 
may  exercise  or  not,  at  his  pleasure;  and  in  this  case, 
the  husband  never  having  elected  to  reduce  the  wife's 
choses  into  possession,  and  not  having  ratified  the  acts 
of  the  guardian,  whatever  was  done  by  the  latter  was 
without  authority,  and  wholly  ineffectual  to  divest  the 
wife's  interest.  This  point  has  been  elaborated  with 
great  force  and  ingenuity  in  the  printed  brief  of  the 
counsel  for  the  appellant.  And  it  is  to  this  our  atten- 
tion must  be  chiefly  directed. 

It  is  well  settled,  that,  as  to  the  choses  in  action  of 
the  wife,  marriage  is  only  a  qualified  gift  to  the  hus- 
band, upon  condition  that  he  gets  possession  during 
the  coverture;  for  if  he  die  before  the  wife,  without 
having  gained  such  possession,  she,  and  not  his  per- 
sonal representative,  will  be  entitled  to  them :  but  it  is 
equally  true,  and  has  been  so  expressly  held  by  this 
court,  that  the  marital  right,  though  it  confers  no  ab- 
solute title  to  the  property  while  a  chose  in  action,  yet 
attaches  to  the  cJiose  in  action — vests  an  appreciable  in- 
terest therein — gives  the  right  to  make  the  property 
of  which  it  is  the  representative  absolutely  that  of  the 
husband;  and  this  right,  vendible  and  assignable,  is 
the  subject  of  sale  or  gift  to  the  extent  of  the  hus- 
band's interests.  When  the  assignment  is  without 
consideration,  as  in  case  of  a  gift,  if  the  husband  dies 
before  the  chose  is  reduced  into  possession,  the  legal 
right  of  the  wife  of  survivorship  attaches  and  defeats 
the  right  of  the  assignee.    If  the  assignment  is  special 
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for  value,  it  is  considered  in  many  cases  a  quasi  rednc-     1^77. 
tion  into  possession,  which  defeats  the  legal  right  of    Term, 
survivorship,  and  the  assignee  is  only  subject  to  the 
wife's  equity  to  a  settlement.     See  Dold^s  trustee  v.  Geir 
ger's  adm'r,  2  Gratt.  98-110.     In  that  case,  the  wife    ^t*^ 
being  entitled  to  a  distributive  share  in  her  father's 
estate,  it  was  agreed  by  the  husband,  who  was  then  in- 
solvent, it  should  be  settled  upon  the  wife,  and  it  was 
accordingly  settled  to  her  separate  use.     Although  the 
husband  thus  declined  to  reduce  the  property  into 
possession,  and   expressly   waived   his   marital   right 
thereto,  this  court  was  unanimously  of  opinion,  that  it 
was  liable  to  the  claims  of  the  husband's  creditors, 
and  might  be  subjected  to  their  payment,  nothwith- 
standing  the  settlement  upon  the  wife. 

It  will  thus  be  seen  that  the  husband  has  an 
appreciable  interest  in  the  wife's  choses  in  action, 
which  may  be  the  subject  of  sale,  gift,  assignment  or 
release,  and  may  be  appropriated  by  bis  creditors  to 
the  payment  of  their  claims.  See  upon  this  point 
Yerby  and  wife  v.  Lynch  ^  als.jS  Gratt.  439,  474,  477, 
493-4,  567-8. 

This  being  so,  it  is  difficult  to  understand  why  the 
chose  is  not  subject  to  the  ordinary  rules  and  incidents 
applicable  to  any  other  estate  or  property  of  the  ward 
which  may  be  brought  under  the  control  and  super- 
vision of  the  guardian.  Although  the  guardian  has 
no  beneficial  interest  in  the  estate  of  his  ward,  still 
his  authority  is  coupled  with  an  interest,  and  is  not 
barely  an  office.  In  respect  to  the  real  estate,  he  may 
make  a  lease  for  years,  upon  which  ejectment  may  be 
maintained;  he  may  have  an  action  of  trespass  against 
a  stranger,  in  his  own  name,  for  spoiling  the  grass; 
he  may  have  a  writ  of  right  of  ward,  and  recover  the 

land  and  damages,  as  well  as  the  body  of  the  ward;  he 
Vol.  xxvni — 85 
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'^77-     may  assign  dower  and  institute  proceedings  for  parti- 
Term,    tion.     Truss  v.  OW,  6  Rand.  556. 


In  respect  to  the  personal  estate,  his  powers  are  very 

y^^  extensive.  His  authority  extends  to  the  collection  of 
Ware's  (Jebts  and  other  choses  in  action  belonging  to  the  ward; 
to  the  receipt  of  legacies  and  distributive  shares,  and 
granting  acquittances  for  the  same.  He  may  assign 
mortgages,  compromise  and  submit  to  arbitration,  and 
in  fine,  do  whatever  is  necessary  to  protect  the  ward's 
interest. 

In  Hunter  v.  Lavrrence*s  adm*r  ^  als.^  11  Gratt.  Ill, 
a  bond  given  to  an  executor  was  transferred  by  him  to 
a  guardian  as  part  of  the  ward's  estate.  This  court 
held,  that  whatever  interest  the  ward  had  in  the  bond 
was  subject  to  the  control  of  the  guardian,  who  may 
receive  the  money  thereon,  if  voluntarily  paid;  may 
sue  for  it  in  the  common  law  courts  in  the  name  of  the 
executor  for  his  own  use  as  guardian,  and  cannot  be 
prevented  by  the  executor;  or  he  may  sell  and  trans- 
fer the  bond  to  a  bona  Jide  purchaser. 

Seeing  that  the  guardian  is  thus  clothed  with  very 
extensive  powers  in  respect  to  the  personal  estate  of 
the  ward,  conferred  for  the  benefit  of  the  latter,  he 
ought,  for  the  same  reason,  to  have  the  power  of  mak- 
ing available  the  ward's  interest  in  the  wife's  personal 
property.  If  the  guardian  is  not  authorized  to  do  so, 
who  is? — not  the  wife  certainly,  because  she  is  under 
the  disability  of  coverture;  nor  the  ward  himself,  he 
being  under  the  disability  of  infancy.  The  result 
would  be  the  loss  of  the  debt  or  other  interest,  in 
many  instances,  for  want  of  legal  authority  to  collect 
or  secure  it.  And  however  great  might  be  the  neces- 
sities of  the  husband  and  wife,  and  however  ample  the 
estate  of  the  wife,  there  would  be  no  hand  to  receive 
and  apply  it  to  their  maintenance  and  support     The 
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^ame  difficulties  must  arise  with  respect  to  the  ordi-     '^7* 
nary  personal  effects  of  the  wife — such  as  horses,    Term. 

jewels,  and  the  like— in  the  possession  of  third  per- 

sons.  No  title  vests  in  the  husband  until  he  takes  ^^ 
them  in  his  possession;  but  according  to  the  theory  of  ^^'^ 
the  learned  counsel,  he,  being  an  infant,  cannot  elect 
to  divest  the  wife's  interest;  and  as  the  guardian  is  in- 
competent in  such  case  to  elect  for  him,  the  property 
must  remain  beyond  the  control  of  the  husband  or 
guardian  until  the  former  arrives  at  twenty-one  years 
of  age  and  makes  his  election  to  reduce  it  to  his  pos- 
session. It  is  no  answer  to  this  view  to  say  that  a 
<50urt  of  equity  might  give  relief.  In  the  large  ma- 
jority of  cases  of  goods  and  chattels  belonging  to  the 
wife,  and  choses  in  action  due  her,  no  ground  could  be 
plausibly  suggested  for  the  jurisdiction  of  a  court  of 
<}hancery.  Besides,  according  to  the  theory  advanced, 
the  right  to  reduce  the  wife's  choses  to  possession  is  a 
marital  right  personal  to  the  husband,  to  be  exercised 
by  him  and  him  alone. 

In  the  case  before  us,  the  personal  representative  of 
the  estate  of  Hughes,  the  wife's  father,  might  have 
paid  the  guardian  the  wife's  distributive  share  in 
money  instead  of  bonds — and  such  a  payment  would 
have  been  as  valid  as  a  payment  made  to  an  adult  hus- 
band. If  the  administrator  was  willing  to  transfer, 
and  the  guardian  to  accept,  solvent  bonds,  in  discharge 
of  the  wife's  interest,  it  was  equally  a  good  payment. 
There  is  no  doubt  that  the  guardian  might  at  once 
have  received  payment  from  the  obligors  in  these 
bonds.  K  he  had  done  so,  and  loaned  the  money  to 
third  persons,  or  even  to  the  same  obligors,  the  trans- 
duction would  have  been  substantially  the  same  as  that 
before  us.  In  either  case^  it  was  the  exercise  of  a 
rightful  authority,  and  was  effectual  to  place  the  fund 
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l?77.    under  hiB  control  for  the  exclusive  use  and  benefit  of 

July 

Tcnn.    the  husband.    In  every  view  that  may  be  taken,  the 

question  is  free  from  all  difficulty. 

^^        The  last  point  to  be  considered  is,  whether  the  ap- 

y^*^    pellant  has  a  valid  claim  to  a  settlement  upon  her  of 

the  whole  or  any  part  of  the  fond.    The  rule  on  that 

subject  in  this  state  is  settled  under  repeated  decisions 

of  this  court. 

It  is  thus  laid  down  in  Paindexier  and  mfe  v.  Jeffries j 
15  Gratt.  368-869:  Whenever  the  husband,  in  right 
of  his  wife,  has  obtained  possession  of  and  title  to  her 
property,  his  own  title  jure  mariM  becomes  complete, 
and  the  property  to  the  extent  of  his  title,  is  subject  to 
his  right  of  disposition,  and  to  the  claims  of  creditors, 
like  any  other  property  of  his  otherwise  acquired. 
And  when  the  property,  by  being  reduced  into  the 
husband's  possession,  has  once  been  released  from  the 
wife's  equity,  it  can  never  again  be  subjected  to  it  If 
it  be  recoverable  at  law,  and  the  aid  of  a  court  of 
equity  be  not  invoked  to  recover  it,  her  equity  does 
not  exist. 

Tested  by  this  rule,  it  is  manifest  that  the  appellant 
is  not  entitled  to  a  settlement  out  of  the  fand  which  is 
the  subject  of  controversy.  That  fund  the  personal 
representative  of  the  husband  was  proceeding  to  col- 
lect at  law,  under  judgment  and  execution,  when  this 
bill  was  filed  by  the  appellant  requiring  him  to  account 
with  and  pay  over  to  her  such  portion  of  it  as  might 
constitute  a  fair  settlement.  If  the  appellant's  inter* 
est  be  limited  to  her  distributive  share  in  her  lather's 
estate,  that  interest  was  satisfied  by  the  transfer  of  the 
bonds  to  the  guardian.  If  it  be  regarded  as  extending 
to  the  bonds  so  transferred,  that  interest  was  divested 
by  the  execution  of  the  new  bonds  payable  to  the 
guardian,  followed  by  the  judgment  and  execution  in 
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the  name  of  the  gnardian.    Whatever,  therefore,  may     '^7- 
have  been  the  nature  of  the  wife's  chose^  it  was  re-    Tenn. 


-duced  into  the  possession  of  the  husband  through  the 

guardian  in  the  lifetime  of  the  former.  The  property  ^^ 
being  thus  released  from  the  appellant's  equity  cannot  ^^'^ 
now  be  subjected  to  it.  See  opinions  of  judges  in 
Yerby  v.  Lynch^  8  Gratt.  439.  See  also  HarcunCs 
udmW  V.  HudnaU,  14  Gratt.  869,  880;  8  Rob.  Prac. 
204.  For  these  reasons  the  decree  of  the  circuit  court 
must  be  affirmed. 

Dborbb  appibmbb. 
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Rhea  v.  Jordan. 

July  19. 

Where  a  tract  of  land  was  conveyed  jointly  to  J,  and  R.,  and  about  the 
lS77«  same  time  J.  agreed  to  sell  his  moiety  thereof  to  R.  for  a  certain  price^ 

Term  ^^^  under  and  in  pursuance  of  said  agreement  R.  took  and  held  ex- 

clusive and  undisturbed  possession  of  said  land  for  about  twenty-eight 
years,  made  valuable  improvements  thereon,  and  paid  to  J.  the  agreed 
price  for  his  moiety,  it  was  held  that  a  bill  filed  by  J.  for  partition 
must  be  dismissed,  and  that  R.  had  acquired  a  full  equitable  title, 
which  the  court  would  enforce  by  compelling  J.  to  make  conveyance 
of  the  legal  title  also. 

This  was  a  suit  in  equity  in  the  circuit  court  of 
Washington,  brought  in  August,  1870,  by  Zachariah 
Jordan  against  Wm.  R.  Rhea,  to  have  partition  of  a 
tract  of  land  which  had  been  conveyed  by  William 
Ohiles  to  said  Jordan  and  Rhea,  by  deed  bearing  date 
the  4th  of  January,  1842.  Rhea  insisted  that  he  had 
purchased  from  Jordan  his  undivided  moiety  of  the 
land  and  had  paid  him  for  it  in  full;  that  he  went  into 
possession  of  the  land  in  1843  and  had  held  it  ever 
since,  without  any  claim  by  Jordan,  either  of  the  land 
or  the  proceeds  of  it;  and  that  he  had  made  expensive 
improvements  upon  it,  which  he  specifies.  He  after- 
wards filed  a  cross-bill  to  have  a  conveyance  of  the 
title;  but  on  the  hearing  upon  the  admission  of  his 
counsel,  at  the  hearing,  that  the  bill  was  multi&rious, 
the  demurrer  to  it  was  sustained. 

The  cause  came  on  to  be  heard  on  the  9th  of  Octo- 
ber, 1874,  when  the  court  held  the  plaintiff  was  en- 
titled to  a  partition  of  the  land;  and  commissionera 
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were  appointed  to  make  it.    And  a  commissioner  was     '^77- 
directed  to  state  arr  account,  &c.    Rhea  thereupon  ap-    Term. 

plied  to  a  judge  of  this  court  for  an  appeal;  which 

was  allowed.  ^^ 

There  was  a  great  deal  of  evidence  taken  in  this    ]^^^^' 
case,  and  it  was  somewhat  contradictory.     The  view 
of  it  taken  by  this  court  will  be  seen  in  the  opinion  of 
the  court  delivered  by  Moncurb,  P. 

York  ^  Fulkerson  and  Campbell  ^  Buchanan^  for  the 
appellant. 

J.  W.  and  J.  P.  Sheffey  and  Vance  ^  Woodj  for  the 
appellee. 

Moncurb,  P.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion  that  it  appears  from  the 
pleadings  and  the  proofs  in  this  case,  that  at  or  about 
the  time  of  the  execution  of  the  deed  from  William 
Chiles  to  the  plaintiff*,  Zachariah  Jordan,  and  the  de- 
fendant, William  R.  Rhea,  bearing  date  on  the  4th 
day  of  January,  1842,  and  duly  admitted  to  record  in 
the  clerk's  office  of  Washington  county  on  the  6th  day 
of  that  month,  of  which  deed  an  official  copy,  marked, 
"Exhibit  A,"  is  filed  with  the  plaintiff^'s  bill,  there  was 
a  parol  agreement  entered  into  by  and  between  the 
said  Jordan  and  Rhea,  that  the  latter  should  purchase 
of  the  former  his  interest  in,  or  undivided  moiety  of, 
the  land  conveyed  to  them  jointly  by  the  said  deed,  at 
its  cost  price,  to  wit :  the  sum  of  five  hundred  dollars, 
the  whole  cost  being  one  thousand  dollars;  that  it  was 
made  a  condition  of  the  said  agreement  by  the  said 
Rhea,  that  he  should  be  able  to  obtain  by  purchase  the 
dower  interest  of  Mrs.  Chiles  in  the  said  land;  that 
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1877.  on  the  18th  day  of  September,  1846,  he  accordingly 
Term,  obtained  by  purchase  the  said  dower  interest,  which, 
by  deed  of  that  date,  was  relinquished  and  transferred 
by  her  to  the  said  Rhea  and  Jprdan;  that  the  said 
Jordan.  Rhea  was  Unwilling  to  go  upon  the  said  land  and  im- 
prove it,  unless  he  could  purchase  the  interest  of  said 
Jordan  therein,  which  was  accordingly  agreed  to  be 
sold  to  him  as  aforesaid;  that  immediately  after  the 
said  agreement  was  made,  the  said  Rhea,  under  and  in 
pursuance  of  the  same,  entered  into  the  exclusive  pos- 
session of  the  said  land,  and  remained  in  such  posses- 
sion either  in  person  or  by  his  tenants,  peaceably  and 
undisturbed,  without  any  adverse  claim  on  the  part  of 
said  Jordan  or  any  other  person  or  persons  whomso- 
ever, from  the  time  of  the  commencement  of  such 
possession  down  to,  or  shortly  before  the  time  of 
the  commencement  of  this  suit  in  1870,  a  period 
of  about  twenty-eight  years;  that  during  that  pe- 
riod, and  upon  the  faith  of  the  said  agreement,  he 
expended  large  sums  of  money  in  making  improve- 
ments on  said  land,  having  repaired  the  dwelling 
house,  made  an  addition  to  it,  built  a  store  house, 
smoke  house,  spring  house  and  barn,  repaired  all  the 
fencing,  made  meadows,  &c.,  and  he  cultivated  the 
said  land  and  received  and  enjoyed  the  proceeds  there- 
of, without  let  or  hindrance  from  any  person  or  per- 
sons whomsoever,  the  said  Jordan,  though  he  lived  all 
the  time  within  about  a  mile  of  the  said  land,  and  had 
full  knowledge  of  what  was  going  on  as  aforesaid  in 
regard  to  the  same,  never  claiming  any  part  of  the 
profits  of  the  said  land,  or  any  rent  or  account  of  the 
same,  or  any  interest  therein,  although  he  was  in  lim- 
ited circumstances  and  in  need  of  any  interest  he 
might  have  had  in  the  rents  and  profits  of  said  land; 
and  that  the  said  Rhea,  during  the  said  period  and 


Digiti 


ized  by  Google 


COURT    OF  APPEALS    OF  VIRGINIA.  681 

long  before  the  institution  of  this  suit,  fully  paid  the     '^77- 
purchase  money  agreed  to  be  paid  by  him  for  the  in-    Term. 

terest  of  the  said  Jordan  in  the  said  land,  as  the  said 

Jordan  has  repeatedly  admitted  to  different  persons       ^ 
who  have  testified  to  that  effect  in  the  cause.  Jordan. 

The  court  is,  therefore,  further  of  opinion  that  the 
whole  of  the  said  land,  in  equity  at  least,  if  not  at  law 
^Iso,  belongs  to  the  said  Rhea,  that  the  said  Jordan 
has  no  interest  therein,  that  he  is  not  entitled  to  parti- 
tion thereof,  and  that  his  bill  therefore,  should  be  dis- 
missed. 

The  court  is  further  of  opinion,  that  the  said  Rhea 
is  not  only  entitled,  in  equity  at  least,  to  the  said  Jor- 
dan's interest  in  the  said  land,  but  is  also  entitled  to  a 
conveyance  of  the  legal  title  to  the  said  interest,  and 
might  have  obtained  a  decree  for  such  conveyance  on 
a  bill  for  the  specific  execution  of  the  said  agreement, 
or  on  a  proper  cross-bill  filed  in  this  suit.  And  al- 
though the  cross-bill  which  was  filed  in  this  suit  was 
dismissed  as  being  multifarious;  yet  the  court  is  fur- 
ther of  opinion,  that  the  answer  in  this  case  contains 
all  the  necessary  and  proper  averments  of  a  cross-bill, 
and  may  be  regarded  as  such,  and  ought  to  be  so  re- 
garded for  the  purpose  of  doing  justice  to  all  parties 
and  making  an  end  in  this  case  of  litigation  between 
theni  on  the  subject  in  controversy  in  the  case. 

The  court  is,  therefore,  of  opinion,  for  the  reasons 
aforesaid,  that  the  decree  appealed  from,  so  far  as 
the  same  is  in  conflict  with  the  foregoing  opinion, 
is  erroneous,  and  ought  to  be  reversed  and  annulled, 
and  in  lieu  thereof,  a  decree  rendered  dismissing 
the  plaintiff's  bill,  and  directing  the  legal  title  to 
the  said  Jordan's  interest  in  the  said  land  to  be 
released  and  conveyed  to  the  said  Rhea,  so  as  to  in- 
Vol.  XXVIII — 86 
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Tur*     ^^^^  ^^^  ^^^^  *°  absolute  title  in  fee  simple  to  tho^ 
Tcnn.    whole  of  the  said  land. 

In  the  argument  of  this  case  questions  were  ndsed 
v^  and  authorities  were  cited  by  the  counsel,  which  we 
Jordan.  ]^^yQ  ^^^  deemed  it  necessary  to  refer  to  in  detail. 
The  grounds  relied  on  by  the  plaintiff  in  resistance  of 
the  claim  asserted  in  the  answer,  are  that  the  claim  is 
barred  by  the  statute  of  frauds  and  perjuries,  and  that 
there  has  not  been  a  sufficient  part  performance  of  the 
parol  agreement  in  the  proceedings  mentioned  to  en- 
title the  defendant  to  specific  execution  of  the  said 
agreement.  In  the  view  we  have  taken  of  the  plead- 
ings and  proofs  in  this  cause,  and  upon  t.he  case  which 
is  thereby,  in  our  judgment,  clearly  made  out,  we  think 
that  there  can  be  no  doubt  that  according  to  all  the  au- 
thorities on  the  subject,  there  was  a  sufficient  part  per- 
formance of  the  agreement  to  entitle  the  parties  to  a 
specific  execution  of  the  same.  Indeed,  the  perform- 
ance, on  the  part  of  Rhea,  was  not  partial,  but  complete. 
It  was  argued  by  the  counsel  for  Jordan,  that  posses- 
sion is  not  a  sufficient  part  performance  where  the  ven- 
dee is  a  lessee  of,  or  a  joint  tenant  or  tenant  in  common 
with  the  vendor,  and  that  in  such  case  the  continued 
possession  after  the  date  of  the  agreement  will  be  re- 
ferred to  the  former  title  rather  than  to  the  parol 
agreement.  If  the  continued  possession  stood  alone^ 
perhaps  that  might  be  so.  But  where,  as  in  this  case, 
it  is  accompanied  by  clear  and  positive  proof  aliunde 
that  the  continued  possession,  if  so  it  can  be  called, 
was,  in  fact,  exclusive  and  not  joint,  and  that  many 
costly  improvements  were  erected  by  the  vendee  on 
the  land,  there  can  be  no  room  for  doubt  on  the  sub- 
ject. 

The  certainty  of  the  terms  of  the  parol  agreement 
in  this  case,  the  long  lapse  of  time  during  which  ac- 
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tnal  and  exclasive  poBsesBioQ  wae  held  under  it,  the     '^7- 
number  and  costliness  of  the  improvements  erected  on     Tenn. 
the  faith  of  it,  and  the  full  payment  of  the  purchase 
money,  are  concurring  circumstances  which  render       v. 
this  a  peculiarly  strong  case  for  specific  execution.    J<>rdan. 
Nothing  in  fact  remains  to  be  done  to  complete  the 
execution  but  for  the  vendor  to  release  the  legal  title 
to  the  vendee,  who  has  already  a  perfectly  equitable 
title.     The  ground  on  which  part  performance  has 
been  held  to  be  sufficient  to  take  a  case  out  of  the 
operation  of  the  statute  of  frauds  and  petjuries  is,  that 
it  would  be  a  fraud  on  the  vendee  to  permit  the  vendor 
after  such  part  performance  to  take  advantage  of  the 
statute  and  deprive  the  vendee  of  possession.     A  stat- 
ute made  to  prevent  fraud  will  not  be  allowed  to  be 
perverted  to  the  purpose  of  perpetrating  fraud.     That 
reason  plainly  and  strongly  applies  to  this  case. 

The  law  on  the  subject  of  specific  execution  of  parol 
agreements  for  the  sale  of  land  is  well  collected  in  the 
books  referred  to  by  the  learned  counsel.  1  Story's 
Eq.  Ju.  §§  760-787;  Hilliard  on  Vendors,  chap,  ix.,  on 
•*part  performance."  We  have  examined  what  is  said 
in  these  books  on  the  subject  and  find  nothing  in  it 
which  is  at  all  in  conflict  with  the  foregoing  opinion. 
We  have  also  read  again  the  case  of  Anthony  v.  Left-- 
vnchy  3  Band.  238,  referred  to  by  the  counsel  on  both 
sides,  and  if  it  does  not  fully  sustain  what  we  have 
said,  it  is  not  at  all  in  conflict  therewith.  See  also 
2  Minor's  Institutes,  2d  edition,  pp.  771-775,  referred 
to  in  the  argument;  and  Lester  v.  Foxcroftj  ^c.  Lead- 
ing cases  in  equity,  vol.  1,  part  2,  p.  1207,  (edition  of 
1876),  and  notes.  Other  books  might  be  cited  to  the 
like  effect,  but  it  is  unnecessary,  and  they  are  not  now 
at  hand.  Those  above  referred  to  are  at  hand,  and 
are  sufficient  for  the  purpose.    In  the  opinion  of  this 
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TuF     ^^^^^y  delivered  by  Judge  Christian^  in  a  recent  caee^ 
Term,     which  has  since  been  very  often  cited,  and  was  cited 

by  the  counsel  in  this  case,  Wright  v.  Pockety  22  Qratt 

v.^     370,  there  is  a  concise  and  perspicuous  summary  of 
Jordan,    ^j^g  \^^  jjj  regard  to  the  doctrine  of  part  performance 
of  contracts  concerning  real  estate.     The  decision  of 
the  present  case  will  be  found  to  be  perfectly  consis- 
tent with  the  doctrine  as  there  laid  down. 


The  decree  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  appellant  Rhea  is 
not  only  entitled,  in  equity  at  least,  to  the  appellee 
Jordan's-  interest  in  the  said  land,  but  is  also  entitled 
to  a  conveyance  of  the  legal  title  to  the  said  interest, 
and  might  have  obtained  a  decree  for  such  conveyance 
on  a  bill  for  the  specific  execution  of  the  said  agree- 
ment, or  on  a  proper  cross-bill  filed  in  this  suit.  And 
although  the  cross-bill  which  was  filed  in  this  suit  was 
dismissed  as  being  multifarious,  yet  the  court  is  fur- 
ther of  opinion,  that  the  answer  in  this  case  contains 
all  the  necessary  and  proper  averments  of  a  cross-bill, 
and  may  be  regarded  as  such,  and  ought  to  be  so  re- 
garded for  the  purpose  of  doing  justice  to  all  parties, 
and  making  an  end  in  this  case  of  all  litigation  be- 
tween them  on  the  subject  of  controversy  in  the  case. 

The  court  is  therefore  of  opinion,  that  the  decree 
appealed  from,  so  far  as  the  same  is  in  conflict  with 
the  foregoing  opinion,  is  erroneous;  and  it  is  decreed 
and  ordered  that  the  same  be  reversed  and  annulled, 
and  that  the  appellee  pay  to  the  appellant  his  costs  by 
him  expended  in  the  prosecution  of  his  appeal  afore- 
said here.  And  this  court  proceeding  to  render  such 
decree  as  the  circuit  court  ought  to  have  rendered,  in 
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lieu  of  80  much  of  the  decree  as  is  reversed  as  afore-     '^^77. 

July 
said,  it  is  further  decreed  and  ordered,  that  the  original     Tenn. 


bill  of  the  plaintiff  in  the  court  below,  Jordan,  be  dis- 

missed,  and  that  he  pay  to  the  defendant  Rhea  his  y^ 
costs  by  him  about  his  defence  in  that  court  expended.  J^^^^^ 
And  the  court  proceeding  to  treat  the  answer  of  the 
said  defendant  as  a  cross-bill  for  the  specific  perform- 
ance of  the  parol  agreement  in  said  answer  mentioned, 
it  is  further  decreed  and  ordered  that  the  said  Jordan 
by  deed  duly  executed  and  acknowledged  by  him  for 
record,  release  and  convey  all  his  interest  in  the  land 
in  the  original  bill  mentioned  to  the  said  Bhea. 

Which  is  ordered  to  be  certified  to  the  circuit  court 
of  Washington  county. 

Judgment  reversed. 
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Nash  v.  Nash  ^  als. 

July  19. 

1877.       '•  Where  in  a  suit  in  equity,  the  rights  of  the  parties  involves  the 

J^*y  decision  of  questions  which  were  not  put  in  issue  by  the  pleadings,  or 

xenn 

so  vague  and  uncertainly  as  not  to  inform  the  opposite  party  of  what 

were  the  issues  between  them,  so  that  he  might  prepare  his  case  in  a 
way  to  secure  a  full  investigation  by  the  court,  and  a  decision  accord- 
ing to  the  very  right  of  the  case,  and  which  would  do  justice  to  all 
concerned,  the  appellate  court  will  reverse  the  decree  of  the  court 
below,  and  send  the  cause  back,  with  leave  to  the  parties  to  amend 
their  pleadings. 

2.  Where  the  bill  does  not,  in  terms,  allege  that  the  plaintiff  had  no 
knowledge  of  an  unrecorded  deed  of  trust  when  he  purchased  the 
land,  though  it  might  be  construed  as  virtually  making  such  aver- 
ment ;  and  it  is  not  afiirmatively  averred  in  the  answer  that  he  had 
such  notice,  so  as  to  put  that  matter  in  issue ;  proof  upon  that  qu&- 
tion  by  both  parties  was  upon  a  matter  not  issue  in  the  cause. 

In  April,  1861,  Samuel  H.  Nash  broagbt  his  suit  in 
equity  in  the  circuit  court  of  Russell  county,  against 
William  Nash,  Charles  8.  Bekem  and  John  M.  Pres- 
ton. In  his  bill  he  says  that  on  the  31st  of  March, 
1851,  he  purchased  of  his  brother,  William  Nash,  cer- 
tain lands  in  Russell  county,  being  seven-tenths  of  the 
lands  of  their  father  Wm.  Nash,  deceased,  and  also 
other  adjoining  lands  which  he  describes.  That  Wm. 
Nash  wrote,  signed  and  delivered  to  complainant  what 
he  called  a  title  bond,  and  which  he  filed  as  part  of 
bis  bill  marked  A.  That  complainant  being  unlearned 
and  ignorant,  supposed  the  said  bond  to  be  properly 
written,  and  set  forth  the  contract  plainly  and  defi- 
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nitely,  though  he  is  now  told  that  the  same  is  very     1^7- 
awkwardly  and  vaguely  drawn.     He  charges  that  at    Term. 


the  time  of  the  contract,  Wm.  Nash,  as  administrator 

of  their  father  and  also  of  their  mother,  and  as  com-  ^ 
plainant's  guardian,  owed  him  a  large  sum  of  money.  ^^^  * 
That  no  settlement  had  been  made,  and  it  was  agreed 
and  inserted  in  the  said  bond  (though  very  indefi- 
nitely) that  whatever  was  due  by  Wm.  Nash  to  the 
complainant  on  these  accounts  should  be  credited  to- 
wards the  purchase  money  of  the  lands.  That  Wm. 
Nash  also  owed  him  for  teu  or  twelve  years  work,  and 
there  were  other  claims  held  by  complainant  agaiust 
him,  for  all  of  which  he  was  to  have  credit,  and  a  set- 
tlement was  to  be  made  and  the  whole  matter  closed 
up.  He  charges  that  he  had  made  frequent  efforts  to 
have  a  settlement  with  William  Nash,  and  they  made 
frequent  appointments  of  time  and  place  to  meet  and 
close  the  matters  between  them,  but  that  he  always 
failed  to  attend.  Being  a  brother,  complainant  has 
home  with  him  thus  long,  and  probably  would  have 
«till  delayed  to  resort  to  law,  but  not  very  long  since 
complainant  was  told,  to  his  great  surprise,  that  there 
was  a  deed  of  record  in  Russell  conveying  to  Charles 
fi.  Bekem  the  lands  sold  complainant,  together  with 
other  tracts,  in  trust,  to  secure  a  debt  due  by  William 
Nash  to  John  M.  Preston ;  and  to  his  still  greater  as- 
tonishment on  the  8d  of  April  1861,  he  saw  an  adver- 
tisement on  the  front  door  of  Russell  C.  H.  for  the 
sale  of  these  lands  on  the  28rd  of  April,  1861.  The 
advertisement  was  dated  the  9th  of  March,  1861.  A 
copy  of  this  deed  is  filed  as  a  part  of  the  bill,  and 
complainant  understands  that  the  debt  due  by  said 
deed  has  been  paid  down  to  about  $2,000.  And  com- 
plainant further  understands  and  charges  that  the 
lands  lying  in  Scott  county  and  conveyed  by  said 
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1^77-  deed,  are  more  than  sufficient  to  pay  the  debt  secured 

Term,  bj  the  deed  if  the  whole  were  still  due. 

■  The  complainant  charges  that  the  execution  of  this 

^  deed  by  William  Nash  was  a  great  fraud,  and  breach 

^aOs  *  ^^  ^^^^^  ^^  ^^®  P*^^»  and  a  sale  of  the  lands  claimed 
by  complainant  would  result  in  his  ruin;  for  every- 
thing of  value  he  owns  is  invested  in  said  lands,  and 
he  is  not  able  to  purchase  for  cash  at  the  trustee's  sale. 
He  believes  that  on  a  settlement  with  William  Nash 
he  will  be  found  to  have  fully  paid  the  purchase 
money.  He  prays  that  Bekem  and  Preston  be  re- 
strained from  selling  under  the  said  trust  deed  the 
lands  in  Russell  county  claimed  by  complainant,  until 
the  lands  in  the  county  of  Scott  shall  be  sold,  and 
shall  prove  insufficient  to  discharge  the  debt  to  Pres- 
ton; that  an  account  be  taken  between  complainant 
and  William  Nash  of  all  matters  in  which  William 
Nash  is  concerned  either  as  individual  or  as  guardian 
of  complainant,  or  as  administrator  of  William  Nash 
or  Margaret  Nash;  that  William  Nash  be  decreed  to 
convey  the  land  sold  to  complainant  upon  its  appear- 
ing that  the  purchase  money  shall  have  been  paid ;  or 
if  he  cannot  by  reason  of  the  trust  deed  or  otherwise, 
specifically  execute  the  contract,  that  he  be  deci'eed  to 
pay  to  the  complainant  what  in  justice  and  in  equity 
may  be  due  to  him  under  all  the  circumstances;  and 
for  general  relief. 

The  injunction  was  granted.  And  at  June  rales 
1861  William  Nash  filed  his  answer.  He  states  at 
length  his  construction  of  the  paper  filed  by  the  plain- 
tiff as  a  contract,  and  insists  it  was  no  contract,  but  a 
proposition,  which  from  the  refusal  of  a  party  to  whom 
the  plaintiff  was  to  pay  a  part  of  the  purchase  money, 
to  take  the  plaintiff  as  his  debtor,  unless  defendant 
would  convey  the  land  to  the  plaintiff,  and  he  would 
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give  a  deed  of  trust  to  secure  it,  which  deiendant  re-     '^77- 
fused  to  do,  the  proposition  fell;  and  that  plaintiff  is    Term. 

wrong  in  saying  there  is  a  contract  between  him  and 

respondent.     He  states  a  number  of  claims  he  had       ^ 
against  plaintiff;  from  which,  and  from  the  provisions    N^*^  ^ 
of  an  article  of  partnership  between  them,  he  says  it 
may  readily  be  inferred  that  the  respondent  does  not 
owe  the  complainant  anything,  and  that  the  complain- 
ant is  in  his  debt. 

After  the  "filing  of  this  answer  the  case  seems  to 
have  slept  until  May  1868,  when  the  death  of  John 
M.  Preston  was  suggested,  and  it  was  ordered  that  the 
suit  be  revived  against  James  M.  Preston,  surviving 
administrator  of  Walter  Preston,  and  as  administrator 
of  John  M.  Preston,  deceased,  and  that  he  have  leave 
until  June  rules  to  file  his  answer. 

Nothing  further  was  done  until  October  1870;  when 
the  court  made  an  order  in  which  the  death  of  John 
M.  Preston  was  again  suggested,  and  that  Walter 
Preston,  by  gift  from  John  M.  Preston,  became  enti- 
tled to  the  fund  secured  by  the  deed  of  trust,  and  that  • 
he  was  dead;  it  was  entered  that  the  suit  be  revived 
against  John  M.  Preston's  administrator,  and  that 
plaintiff  should  amend  his  bill  and  make  the  adminis- 
trators of  Walter  Preston  parties. 

The  amended  bill  was  accordingly  filed;  and  at  the 
April  term,  1871,  Bekem  and  the  administrators  filed 
their  answers.  Bekem  makes  a  statement  of  credits 
upon  the  debt  secured  by  the  deed  of  trust,  allowed 
by  John  M.  Preston,  up  to  November  1858,  and  cred- 
its for  payments  made  by  William  Nash  since,  and 
also  of  orders  drawn  upon  him  by  Walter  Preston,  to 
be  paid  when  moneys  were  received  from  the  trust 
fund.    He  refers  to  the  answer  of  William  Nash  as  to 

the  paper  relied  on  by  the  plaintiff*  as  a  contract,  and 
VOL.  xxvin — 87 
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"-^yy.  insists  it  was  but  a  proposition,  uot  accepted  by  the 
Term,  plaiutiff,  and  certainly  never  complied  with  in  any 
way.  He  says:  Even  had  it  been  accepted  as  a  con- 
^  tract,  nothing  was  known  of  the  pretended  purchase 
^^  ^  *^^'  ^^^  ^^^^  ^^  ^^^  complainant  was  filed.  When  the 
trust  was  executed  the  records  of  Russell  showed  no 
claim  or  incumbrance  upon  the  lands;  and,  though 
there  might  have  been  a  contract  between  complain- 
ant and  William  Nash  for  part  of  the  land  conveyed 
by  the  deed  of  trust  (and  that  is  uot  admitted),  un- 
known to  John  M.  Preston  and  not  on  the  record,  it 
could  not  be  set  up  to  the  prejudice  of  the  said 
Preston. 

The  administrators  of  John  M.  and  Walter  Preston, 
after  stating  the  gilt  of  the  debt  by  John  M.  to  Wal- 
ter Preston,  say:  The  complainant  claims  that  he  pur- 
chased of  William  Nash  certain  property  contained  in 
the  trust,  while  William  Nash  denies  it.  Even  if  he 
did  contract  for  it  (and  that  is  not  admitted),  it  cannot 
be  set  up  and  enforced  to  the  prejudice  and  injury  of 
*  the  estate  of  Walter  Preston.     Nothing  was  known  or 

heard  of  the  alleged  purchase  till  about  the  time  of 
the  filing  of  the  bill  by  complainant,  as  respondents 
are  informed. 

At  the  September  term  of  the  court  for  1872  the 
cause  was  referred  to  a  commissioner  to  state  and  set- 
tle an  account  of  the  transactions  in  controversy  be- 
tween the  plaintiff'  and  the  defendant  William  Nash, 
and  also  an  account  showing  the  amount  of  the  debt 
due  by  William  Nash  to  John  M.  Preston,  the  several 
payments  made  thereon,  or  the  credits  proper  to  be 
allowed,  and  to  whom  the  remaining  portion  of  the 
debt  is  due,  &c. 

Id  May  1878  Bekem  filed  in  the  clerk's  ofiice  a 
statement  showing  moneys  which  had  been  received 
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from  William  Nash  by  the  Prestons  and  himself  on  '^77. 

acooant  of  the  debt  secured  by  the  deed  of  trust,  and  Term. 
also  a  statement  of  his  sale  of  the  land  embraced  in 


the  deed  which  was  not  covered  by  the  injunction  of  ^^ 
the  plaintiff.  An(f  in  August  1873  the  commissioner  Nash  & 
made  his  report.  After  allowing  the  credits  for  mo- 
neys received  as  aforesaid  and  the  bonds  given  for  the 
purchase  money  of  the  lands  sold  by  the  trustee,  he 
stated  the  amount  due  July  24th,  1873,  at  $7,217.60, 
of  which  $4,488  was  principal.  He  makes  statements 
of  the  different  accounts  between  the  plaintiff  and  Wil- 
liam Nash ;  and  the  result  is,  that  on  the  1st  of  March 
1851,  when  William  Nash  executed  the  instrument 
purporting  to  be  a  title  bond,  he  was  indebted  to  the 
plaintiff  to  an  amount  equal  to  the  purchase  money  of 
the  land  in  controversy.  And  he  mentions  other  cred- 
its claimed  by  the  plaintiff  which  he  did  not  bring  into 
the  account. 

William  Nash  excepted  to  the  report:  1st.  Because 
every  item  charged  in  the  account  is  barred  by  the 
statute  of  limitations.  2d.  Because  by  the  terms  of 
the  paper  A,  which  plaintiff  claims  as  a  title  bond,  he 
was  to  pay  to  James  R.  Caneir  $1,000  at  once,  and 
was  to  pay  the  defendant  $1,000  more  in  six  weeks 
from  the  date  of  the  paper,  $600  more  in  October, 
and  the  balance  in  eighteen  months.  Sd.  Because  the 
hires  of  slaves  is  estimated  too  high,  and  also  the 
wages  of  complainant. 

Neither  the  account  nor  the  evidence  is  in  the 
record,  though  the  report  of  the  commissioner  giving 
the  result  of  the  account  is;  and  it  shows  that  a  num- 
ber of  witnesses  were  examined  before  him.  It  is  un- 
necessary to  set  out  the  paper  A  filed  with  the  bill. 
Both  the  circuit  court  and  this  court  held  it  to  be  a 
-contract  for  the  sale  of  the  land.    The  deed  of  trust 
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'^77.  in  favor  of  Preston  was  dated  the  18th  of  April  1850. 
Term.    The  clerk's  certificate  stated  that  on  the  30th  of  April 

1858  it  was  proved  before  him  in  the  clerk's  oflice  of 

yf  Russell  county  by  two  of  the  subscribing  witnesses, 
Nash  &  naming  them,  and  on  this  the  7th'  day  of  September 
1858  admitted  to  record. 

The  cause  came  on  to  be  heard  on  the  10th  of 
March  1874;  when  the  court  overruled  the  exceptions 
of  the  defendant  William  Nash,  and  held  that,  charg- 
ing the  plaintiff  with  the  whole  price  of  the  land  pur- 
chased by  him  of  William  Nash  and  all  other  charges, 
and  crediting  him  with  all  offsets  ahd  payments,  the 
said  William  Nash  will  be  indebted  to  .him  the  sum  of 
$2.96,  as  of  the  1st  of  March  1851 ;  and  that  said 
plaintiff  is  entitled  to  a  conveyance  of  the  land  from 
the  defendant  Nash;  but  that  the  trust  deed  had  pri- 
ority over  his  claim.  It  was  therefore  decreed  that 
William  Nash  pay,  in  consideration  of  the  lands  sold 
by  him  to  the  plaintiff,  to  C.  8.  Bekem,  trustee,  the 
sum  of  $7,217.60,  with  interest  on  $4,488,  part  thereof, 
from  the  20th  of  July  1878,  being  the  balance  secured 
by  the  said  deed  of  trust.  And  it  was  fiirther  decreed 
that  the  injunction  granted  to  the  plaintiff  be  dis- 
solved, and  that  Bekem  proceed  to  sell  the  land  em- 
braced in  the  deed  of  trust  upon  the  terms  of  the 
deed,  unless,  &c. 

From  this  decree  the  plaintiff,  Samuel  H.  Nash,  ap« 
plied  to  this  court  for  an  appeal;  which  was  allowed. 

W.  H.  BumSy  for  the  appellant. 

Johnston  ^  Trigg  and  White  ^  BuohanaUj  for  the  ap- 


Andbrson,  J.,  delivered  the  opinion  of  the  court 
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The  court  is  of  opinion,  that  the  plaintiff,  Samuel     '^7- 
H.  Nash,  fairly  purchased  the  lands  in  question  from    Term. 


als. 


the  defendant  William  Nash,  as  evidenced  by  the 

paper  made  an  exhibit  in  the  cause,  bearing  date  ^ 
March  31st,  1851,  and  marked  (A) ;  that  he  was  let  Nash  & 
into  possession,  and  continued  in  the  quiet  and  peace- 
4ible  possession  of  the  same,  under  his  said  contract, 
from  the  date  of  his  purchase  until  the  bringing  of 
this  suit;  that  he  had  fully  paid  the  purchase  money 
at  the  date  of  his  contract,  and  is  entitled  to  a  convey- 
ance of  the  title  from  the  said  Wm.  Nash.  And  con- 
sequently that  there  is  no  error  in  the  interlocutory 
decree  of  the  10th  of  March,  1874,  as  between  the 
plaintiff  and  the  defendant  Wm.  Nash;  and  in  this 
respect  it  must  be  afirmed. 

The  court  is  further  of  opinion,  that  there  is  no 
error  in  the  decree,  so  far  as  it  ascertains  the  balance 
due  of  the  debt  of  Wm.  Nash  to  John  M.  Preston, 
which  he  undertook  to  secure  by  the  deed  of  trust, 
and  to  that  extent,  and  in  that  respect,  it  is  also  af- 
firmed. 

But  the  decision  that  the  deed  of  trust  has  priority 
over  the  contract  of  sale  to  Samuel  H.  Nash  involves 
the  decision  of  questions  which  were  not  put  in  issue 
by  the  pleadings,  or  so  vaguely  and  uncertainly,  as 
not  to  inform  the  opposite  party  of  what  were  the  is- 
sues between  them,  so  that  he  might  prepare  his  case 
in  a  way  to  secure  a  full  investigation  by  the  court, 
and  a  decision  according  to  the  very  right  of  the  case, 
and  which  would  do  justice  to  all  concerned. 

The  bill  does  not  allege  in  terms  that  the  plaintiff 
bad  no  knowledge  of  the  then  unrecorded  deed  of 
trust  when  he  purchased  the  lands,  though  it  might  be 
construed  as  virtually  making  such  averment.  And  it 
is  not  affirmatively  averred  in  either  of  the  answers 
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T^^     that  be  had  such  notice,  so  as  to  put  that  matter  ia 
Term,    issuc.     So  that  the  proof  upon  that  important  qoes- 

"" tion,  which  was  given  by  both  parties,  was  upon 

^  matter  which  was  not  in  issue. 
Nash&  Again,  the  bill  does  not  allege  that  the  plaintiff  had* 
possession  under  his  contract,  though  there  is  proof 
of  it  in  the  record.  It  alleges,  substantially,  payment 
of  the  purchase  money;  but  does  not  allege  notice  to 
Bekem,  the  trustee,  or  to  the  beneficiaries  of  the  trust 
deed,  when  they  had  it  recorded,  of  the  prior  sale  to 
him  of  the  lands  in  question.  Nor  does  he  allege  that 
he  had  held  such  possession  and  improvement  of  the 
lands  from  1861,  the  date  of  his  purchase,  until  the 
recording  of  the  deed  of  trust,  on  the  7th  of  Septem- 
ber, 1858,  and  thereafter,  as  would  charge  the  trustee 
and  the  beneficiaries  of  the  trust,  with  notice  of  his^ 
prior  equities. 

It  is  true  that  C.  S.  Bekem,  and  R.  H.  Lynch  and 
James  W.  Preston,  administrators,  in  their  answers, 
virtually  deny  notice  at  the  recordation  of  the  deed  of 
trust,  of  the  prior  contract  of  sale  to  the  plaintiff;  but 
notice  not  having  been  charged  in  the  bill,  and  es- 
pecially as  the  bill  only  specifically  seeks  to  require  the 
trust  creditors  to  subject  the  lands  in  Scott  county,, 
which  were  not  a  part  of  his  purchase,  but  which  were 
conveyed  by  the  deed  of  trust,  before  they  undertook 
to  subject  the  lands  which  he  had  purchased,  to  the 
payment  of  the  trust  debt,  the  trustee  and  trust  credi- 
tors might  well  have  inferred  that  it  was  not  the  pur- 
pose of  the  plaintiff,  in  this  suit,  to  set  up  his  contract 
of  purchase  against  their  deed  of  trust. 

The  plaintiff  alleges  in  his  bill,  which  doubtless  he 
then  believed,  that  the  Scott  lands  were  enough  to  pay 
the  trust  debt.  And  consequently  he  did  not  deem  it 
necessary  to  litigate  the  question  of  priority  of  right 
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between  him  and  the  trustee  as  t6  the  lands  he  had     1^77- 

July 
purchased.     But  it  turns  out  in  the  progress  of  the     Term. 

cause,  that  the  trust  debt  was  much  larger  than  he  sup- 
posed,  and  that  the  sum  realized  from  the  sale  of  the  v.  • 
Scott  lands  fell  greatly  short  of  his  estimate,  or  of  ^^^ 
paying  the  debt.  (This  is  not  surprising,  when  we  con- 
sider the  extraordinary  disturbances  and  revulsions  to 
which  this  country  has  been  subjected  since  his  bill 
was  filed  in  1861,  and  which  have  greatly  depreciated 
the  values  of  real  estate.)  The  Scott  lands  proving  so 
insufficient,  and  the  defendants  renewing  their  efforts, 
and  purposing  to  subject  the  lands  which  the  plain- 
tiff had  purchased  (which  seems  to  have  been  sus- 
pended), to  the  payment  of  the  large  arrearage  of  their 
debt,  he  was  forced  to  go  into  this  litigation  or  to  sur- 
render his  purchase.  He  seeks,  therefore,  upon  the 
proofs  in  the  cause,  to  establish  a  preference  for  his 
contract  of  purchase  over  the  subsequently  recorded 
deed  of  trust.  Whether  he  can,  upon  the  prayer  for 
general  relief,  without  an  amendment  of  the  pleading 
we  deem  it  unnecessary  to  decide,  in  view  of  the 
conclusion  we  have  reached,  as  to  the  proper  disposi- 
tion of  the  case.  If  he  could,  it  seems  to  the  court, 
that  it  might  be  a  surprise  to  the  trustee  and  the  bene- 
ficiaries under  the  deed  of  trust;  and  that,  on  the 
other  hand,  it  would  be  unjust  to  the  plaintiff,  under 
the  circumstances  of  this  case  (which  have  been 
merely  glanced  at),  to  deny  to  him  the  privilege  of 
litigating  the  question  of  priority  of  the  deed  of  trust 
over  his  purchase. 

As  to  that  question,  the  court  deems  it  improper  to 
intimate  an  opinion  until  the  question  has  been  fairly 
put  in  issue,  and  each  party  has  had  an  opportunity  to 
fully  prepare  and  mature  his  case.     As  the  case  now 
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'^77-     stands,  a  decision  might  do  injustice  to  one  or  the 
Term,    other  of  the  parties. 


Nash 


The  court  is  of  opinion,  therefore,  to  reverse  and 
V.  set  aside  that  part  of  the  decree  which  decides  that 
ais/  the  trust  deed  has  priority  over  the  contract  of  pur- 
chase, and  which  dissolves  the  injunction  and  directs 
a  sale  of  the  lands  in  question,  and  to  remand  the 
cause  to  the  circuit  court,  with  instructions  to  allow 
the  plaintiff  to  file  an  amended  and  supplemental  bill, 
if  he  desires  it,  in  which  to  put  fairly  and  directly  in 
issue,  the  matters  hereinbefore  adverted  to,  or  any 
other  matters  deemed  important  by  the  plaintiff,  and 
which  are  proper;  and  also  to  allow  the  defendant, 
Bekem,  trustee,  and  the  beneficiaries  of  the  trust,  to 
make  any  amendment  to  their  answers  which  they 
may  desire  and  which  may  be  proper;  and  for  further 
proceedings  to  be  had  therein  in  order  to  a  final 
decree. 

The  decree  was  as  follows: 

The  court,  having  maturely  inspected  the  record  in 
this  cause,  for  reasons  stated  in  writing  and  filed  with 
the  record,  doth  affirm  so  much  of  the  interlocutory 
decree  of  the  10th  of  March  1874  as  confirms  the  sale 
of  the  lands  in  question  by  William  Nash,  one  of  the 
defendants,  to  Samuel  H.  Nash,  the  plaintiff;  declares 
that  the  whole  of  the  purchase  money  had  been  paid  at 
the  date  of  the  contract  of  sale,  and  that  the  plaintiff  is 
entitled  to  a  conveyance  of  the  title  to  said  lands  from 
the  said  William  H.  Nash;  and  also  so  much  of  said 
decree  as  ascertains  the  balance  due  of  the  debt  from 
William  Nash  to  John  M.  Preston,  which  the  deed  of 
trust  in  question  was  given  to  secure.     And  the  court 
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teing  farther  of  opinion  that  under  the  pleadings  the     '^77- 
<;au8e  was  not  in  a  condition  to  decide  the  question  of    Term. 

priority  of  right  under  the  deed  of  trust  and  the  con- 

tract  of  purchase,  so  as  to  secure  a  fair  and  just  deci-  ^ 
sion  thereof  between  the  parties,  it  is  adjudged,  ordered  ^^  ^  , 
and  decreed,  that  so  much  of  said  interlocutory  decree 
as  decides  that  the  deed  of  trust  had  priority,  dissolves 
the  injunction,  and  directs  the  sale  of  the  land,  be  re- 
versed and  annulled;  and  that  the  appellees  pay  to  the 
appellant  his  costs  expended  in  the  prosecution  of  his 
appeal  here;  and 'that  the  cause  be  remanded  to  the 
<5ircuit  court,  with  instructions  to  allow  the  plaintiff,  if 
he  desires  it,  to  file  an  amended  and  supplemental  bill 
in  which  to  put  in  issue  the  question  aforesaid  and  any 
other  matters  which  may  be  proper  and  relevant,  and 
to  allow  the  defendants,  or  either  of  them,  to  file 
■amended  answers,  to  put  in  issue  any  other  matters 
which  they  may  desire  and  which  may  be  deemed 
proper  and  relevant,  and  for  further  proceedings  to  be 
had  therein  in  order  to  a  final  decree. 

Deoreb  reversed. 


Vol.  XXVIII — 88 
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Watson  v.  Hoy  ^  als. 

July  12. 

Absent,  Anderson^  J. 

1S77.       M  &  L,  commissioners  under  a  decree  for  the  sale  of  land,  sold  to  W  a 
Term  ^^^  called  C  described  as  containing  five  hundred  and  three  acres, 

for  $25,000.  On  this  tract  there  were  valuable  buildings,  and  attached 
to  it  was  a  fishery  in  the  adjoining  river  and  the  privilege  of  the  free 
use  of  a  public  bridge  over  the  river.  This  sale  was  reported  to  the 
court  and  confirmed.  W  was  put  into  possession;  and  before  the 
last  payment  fell  due  it  was  ascertained  that  there  was  a  deficiency  of 
thirty-four  and  one-half  acres  in  the  quantity  of  land  stated  in  the  con- 
tract. W  then  applied  to  the  court  to  have  an  abatement  of  the  price 
to  the  extent  of  this  deficiency ;  which  was  resisted,  on  the  ground 
that  it  was  a  contract  of  hazard. — Held  : 

1.  While  contracts  of  hazard  in  such  cases  are  not  invalid,  courts 

of  equity  do  not  regard  them  with  favor.  The  presumption  is 
against  them ;  and  while  such  presumption  may  be  repelled,  it 
can  only  be  done  by  clear  and  cogent  proof. 

2.  Upon  the  evidence  in  thb  case,  held,  that  it  was  not  a  contract 

of  hazard,  and  W  is  entitled  to  an  abatement  for  the  defi- 
ciency in  the  land. 

3.  W  retaining  the  buildings,  fishery  and  bridge  privileges,  the 

value  of  these  is  to  be  deducted  from  the  price,  $25,000;  and 
the  balance  of  that  sum  is  to  be  taken  as  the  value  of  the  five 
hundred  and  three  acres  of  the  land,  and  from  which  a  pro 
rata  abatement  is  to  be  made  for  the  deficiency  of  forty-two 
and  one-half  acres. 

4.  Though  it  is  true  that  in  Virginia  it  would  seem  to  be  the  gene- 

ral rule  that  objections  by  purchasers  to  judicial  sales  for  defect 
0/ title  must  be  made  before  the  sale  is  confirmed  by  the  court*, 
and  that  objections  afterwards  come  too  late,  yet  the  rule  does 
not  apply  to  the  equity  of  a  purchaser  arising  from  after  dis- 
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covered  mistake,  fraud,  or  other  like  matter.  And  there  hav-  1877. 
ing  been  a  mutual  mistake  as  to  the  quantity  of  land  in  the  Tgrfn. 
tract,  W  is  not  precluded  by  the  confirmation  of  the  sale  from 


obtaining  relief.  Watson 

V. 

This  case  was  heard  at  Richmond,  but  was  decided  Hoy&als. 
at  Wjtheville.  James  Hoy  instituted  his  suit  in  equity 
in  Stafford  county,  which  was  afterwards  removed  to 
the  circuit  court  of  Spottsylvania  county  against  J. 
Horace  Lacy  and  others.  In  his  bill  he  stated,  that  in 
March,  1868,  he  had  recovered  a  judgment  against 
Lacy  for  $10,000,  with  interest  at  seven  per  cent  per 
annuniy  from  the  20th  of  January,  1866.  That  Lacy 
owned  land  which  he  had  conveyed  by  deeds  of  trust; 
one  dated  in  February,  1861,  to  William  A.  Little, 
conveying  a  tract  called  Chatham,  in  Stafford  county, 
to  secure  a  debt  of  $10,000  to  Robert  Carter,  and 
another  dated  the  28th  of  May,  1867,  to  John  L. 
Marye,  Jr.,  and  William  A.  Little,  conveying  Chat- 
ham, and  other  lands  lying  in  other  parts  of  the 
country,  to  secure  certain  debts  therein  mentioned. 
And  making  Lacy,  the  trustees,  and  the  beneficiaries 
in  the  deeds,  parties,  he  prayed  that  the  said  property 
might  be  sold,  and  the  proceeds  of  sale  applied  to  the 
satisfaction  of  the  parties,  including  himself,  according 
to  their  respective  priorities, 

A  decree  seems  to  have  been  made  in  the  cause  ap- 
pointing the  trustees,  Marye  and  Little,  commissioners 
to  sell  the  property,  under  which  they  sold  a  part  of 
the  Chatham  tract  of  land  estimated  at  one  hundred 
and  thirty-five  acres.  This  decree  is  not  in  the  record ; 
but  by  a  decree  made  on  the  22d  of  May,  1871,  the 
report  of  the  sale  was  confirmed;  and  the  said  trustees 
were  directed  to  proceed  to  sell  in  like  manner  the 
balance  of  the  real  estate  in  the  state  of  Virginia^ 
either  in  the  whole,  or  in  separate  parcels;    efiect- 
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1^77.  iog  said  sales  through  the  agency  of  efficient  land 
Term,    agents,  &c. 

By  an  agreement  dated  the  26th  of  December,  1871, 
v]'^"  the  trustees,  Marye  and  Little,  sold  to  Oliver  Watson, 
Hoy  &  ais.  ^f  Williamsport,  Pennsylvania,  the  Chatham  estate, 
virhich  is  described  in  the  agreement  as  consisting  of 
two  parcels,  one  on  which  the  buildings  were  located, 
as  containing  four  hundred  and  fifty-nine  acres,  and 
the  other  near  to  it,  being  woodland,  and  containing 
forty-four  acres,  and  containing  in  both  the  said  tracts 
five  hundred  and  three  acres,  together  with  the  fishe- 
ries, shores  and  landings  connected  with  said  farm;  and 
the  right  and  privilege  of  crossing  the  public  bridge 
adjoining  said  farm,  free  of  toll,  for  the  family,  ser- 
vants, teams,  &c.  For  which  said  Watson  agreed  to 
pay  said  parties  of  the  first  part,  $25,000. 

The  modes  and  times  of  payment  are  set  out,  viz : 
$500  cash;  $8,500  in  certain  bonds,  on  the  1st  of  Feb- 
ruary, 1872;  $3,500  on  the  10th  of  May,  1872;  and  the 
balance  in  annual  payments  extending  to  February, 
1875;  with  interest  on  the  last  three  payments,  from 
the  15th  of  January,  1872.  A  deed  to  be  made  to 
him  on  his  making  the  payment  of  May,  1872,  and 
the  three  remaining  payments  to  be  secured  by  bond 
and  mortgage  or  deed  of  trust.  The  metes  and  bounds 
of  the  two  parcels  of  land  are  set  out  in  the  agreement. 

This  sale  was  reported  to  the  court  by  the  trustees 
and  commissioners,  Marye  and  Little ;  and  by  a  decree 
made  on  the  16th  of  January,  1872,  the  sale  was  con- 
firmed, and  the  said  trustees  were  directed  to  convey 
the  property  to  Watson  on  his  complying  with  the 
terms  of  the  sale.  This  Watson  seems  to  have  done 
promptly,  and  was  put  into  possession  of  the  property; 
but  a  difficulty  having  arisen  as  to  the  quantity  of 
land  in  the  tracts  sold  to  him,  he  does  not  seem  to 
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have  applied  for  the  conveyance;  though  he  continued  '^77- 
to  pay  the  purchase  money,  as  it  fell  due,  up  to  and  Term, 
inclusive  of  that  due  in  February,  1874.  — 

In  September,  1874,  Watson  filed  his  petition  in  the  ^^^^°" 
cause,  stating  his  purchase  as  being  for  five  hundred  Hoy&ais. 
and  three  acres  of  land;  that  he  had  made  all  the  pay- 
ments as  they  fell  due;  that  upon  a  survey  made  by 
the  commissioners  it  appears  that  there  is  a  deficiency 
of  thirty-four  and  half  acres  in  the  tract;  and  being 
willing  to  take  that  survey  as  correct,  he  prays  the 
court  to  direct  the  commissioners  in  the  settlement 
with  him  of  his  last  payment,  to  be  made  in  February, 
1875,  to  allow  him  a  pro  rata  abatement  for  said  defi- 
ciency in  the  number  of  acres  contained  in  the  Chat- 
ham tract,  to  be  ascertained  by  multiplying  the  number 
of  said  acres  deficient  by  the  price  per  acre  which  he 
agreed  to  pay  for  the  said  five  hundred  and  three  acres, 
and  all  the  interest  on  that  amount  already  paid  by 
him,  from  January  15th,  1872,  to  January  Ist,  1874, 
together  with  legal  interest  on  said  payment  of  inter- 
est by  mistake,  from  the  date  of  their  respective  pay- 
ments. 

The  trustees.  Little  and  Marye,  filed  their  answer  to 
the  petition.  They  admitted  that  Watson  had  com- 
plied with  the  contract  as  to  making  the  payments 
required  by  the  same  so  far  as  they  had  matured;  and 
that  there  was  the  deficiency  of  thirty-four  and  a  half 
acres,  as  ascertained  by  the  survey  made,  which  they 
believed  to  be  correct  But  they  denied  that  Watson 
was  entitled  to  the  abatement  which  he  claimed  to  be 
made  in  the  balance  of  the  purchase  money  due  by 
him,  for  the  reasons  they  proceed  to  set  out.  At  the 
time  they  made  the  sale  they  believed  and  had  reason 
to  believe  that  the  house  tract  contained  four  hundred 
and  fifty-nine  acres,  from  an  examination  of  plats  and 
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'^77.     previous  surveys.    But  the  contract  made  by  them 
Term,     with  Watson  was  not  a  contract  to  sell  so  many  acres 

of  land  at  a  stipulated  price  per  acre.     On  the  con- 

y^°°  trary,  it  was  a  sale  to  him  of  the  real  property  known 
Hoy  &  ais.  ^9  the  '*  Chatham  farm/'  comprised  within  certain  de- 
fined and  expressed  boundaries,  at  a  lumping  price  of 
so  many  dollars.  And  they  insist  that  from  the  ex- 
pensive improvements  upon  the  property,  the  fisheries 
attached  to  it,  and  the  uses  of  the  bridge,  all  of  which 
the  purchaser  acquired  and  held,  thirty-four  and  one- 
half  acres  of  land  was  not  such  a  failure  of  conside- 
ration as  called  for  an  abatement  in  the  lumping  price 
contracted  for  the  property. 

The  trustees  further  insisted,  that  if  the  purchaser 
was  entitled  to  any  abatement  because  of  the  defi- 
cincy  in  the  estimated  area,  he  certainly  was  not  enti- 
tled to  any  such  measure  of  abatement  as  he  claimed. 
They  insisted  that  a  fair  value  of  the  dwelling  house 
and  buildings,  fishery  and  bridge  privileges,  should  be 
ascertained  and  deducted  from  the  lumping  price  of 
the  property,  and  the  remainder  would  represent  the 
sum  to  be  taken  as  the  value  of  the  land  bought. 

On  the  4th  of  December  1874,  the  court  directed  a 
commissioner  to  enquire  and  report  all  facts  and  cir- 
cumstances tending  to  show  whether  the  alleged  defi- 
ciency in  the  number  of  acres  in  the  said  tract  of  land 
influenced  the  price  agreed  to  be  paid  for  it  by  Wat- 
son, and  to  what  extent,  if  any,  and  upon  what  basis 
compensation,  if  any,  for  such  deficiency  should  be 
made. 

In  April  1875,  the  commissioner  returned  his  report, 
and  with  it  a  number  of  exhibits,  depositions  and  af- 
fidavits. Upon  the  question  of  the  basis  of  compen- 
•sation,  if  any,  for  the  deficiency,  he  says  he  has  been 
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unable  to  arrive  at  any  conclusion  satisfactory  to  him-     1^7. 
self,  and  submits  it  to  the  court  for  its  instructions.  Term. 

Whether  the  contract  in  this  case  was  a  contract 
in  which  the  quantity  of  land  entered  into  the  con-  X^^ 
sideration  of  the  price  paid  for  it,  or  whether  it  was  a  ^°y  ^  ^^• 
contract  of  hazard,  is  a  simple  question  of  fact  upon 
the  evidence,  and  the  view  which  this  court  took  of 
that  evidence,  will  be  seen  from  the  opinion  of  Judge 
Burks. 

The  case  came  on  to  be  heard  upon  the  petition  on 
the  8th  of  May  1875,  when  the  court  held  that  Wat- 
son  was  not  entitled  to  any  abatement  out  of  the 
purchase  money  contracted  to  be  paid  by  him  to  the 
commissioners  for  the  Chatham  estate  by  reason  of  the 
deficiency  in  the  number  of  acres  in  said  estate,  and 
that  he  was  concluded  by  the  confirmation  of  his  said 
purchase  from  the  commissioners  of  the  court,  by  the 
decree  theretofore  rendered  in  the  cause  confirming 
the  purchase,  from  asserting  any  claim  for  an  abate- 
ment of  said  purchase  money ;  and  the  petition  was 
dismissed  with  costs.  And  thereupon  Watson  applied 
to  this  court  for  an  appeal;  which  was  allowed. 

Braxton  ^  Wallace^  for  the  appellant. 

William  A.  LitUe  and  Marye  ^  Fitzhugh^  for  the  ap- 
pellees. 

BuKES,  J.  The  most  important  question  arising  in 
this  case  meets  us  at  the  threshold  of  our  inquiry — 
whether  the  appellant,  when  he  entered  into  the  con- 
tract for  the  purchase  of  the  landed  estate  called 
^'  Chatham,"  intentionally  took  upon  himself  the  risk 
of  the  deficiency  of  thirty-four  and  one-half  acres  af- 
terwards ascertained,  and  on  all  sides  admitted  to 
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1^77.  exist  in  the  estimated  quantity  of  the  land  purchased 
Tenn.    by  him.     If  he  assumed  such  risk,  he  must  abide  the 

consequences  of  his  engagement     If  he  did  not,  then, 

v^°^  according  to  the  decisions  of  this  court  oft  repeated 
Hoy&ais.  j^^^j  ^qq  numcrous  for  citation,  he  is  entitled  to  com- 
pensation for  the  loss  arising  from  the  deficiency. 

Whether  the  contract  of  sale  was  one  of  hazard  as 
to  quantity — in  other  words,  whether  it  was  a  contract 
for  the  sale  of  a  certain  tract  of  landy  whatever  number 
of  acres  it  might  contain,  or  of  a  specific  quantity— Aq- 
pends  upon  the  intention  of  the  contracting  parties,  to 
be  gathered  from  the  terms  of  tha  contract  and  all  the 
facts  and  circumstances  connected  with  it 

While  contracts  of  hazard  in  such  cases  are  not  in- 
valid, courts  of  equity  do  not  regard  them  with  favor. 
The  presumption  is  against  them;  and  while  such  pre- 
sumption may  be  repelled,  it  can  only  be  effectually 
so  done  by  clear  and  cogent  proof.  JolUffe  v.  i/ite,  1 
Call.  301,  308;  Hundley  v.  Lyons,  5  Munf.  342;  Nelson 
V.  Carrington  and  others^  4  Munf.  332,  340;  Keyton's 
admWs  v.  BrawfordSy  5  Leigh  39;  Russell  v.  Keeran^  8 
Leigh  9;  Blessing's  adm'rs  v.  Beatty^  1  Rob.  Rep.  287, 
303;  CaldweU  v.  Oraig,  21  Qratt  136;  TripleU  v.  AUeny 
26  Gratt  721. 

*' Contracts  of  hazard,  such  as  these  we  are  now  con- 
sidering,'* says  Judge  Thicker  in  Keytons  v.  BrawfcrdSy 
supraj  "have  never  been  discountenanced  by  our  law. 
Where  they  are  clearly  established  they  are  valid,  and 
will  be  respected  and  enforced,  if  fair  and  reasonable. 
But,  though  such  a  contract  of  hazard  is  valid,  it  is 
not  to  be  readily  presumed,  unless  it  is  clearly  sustained 
by  the  facts.  The  courts  will  not  favor  such  a  con- 
struction; but  they  will  rather  take  it  that  a  contract 
is  by  the  acre,  whenever  it  does  not  clearly  appear  that 
the  land  was  sold  by  the  tract,  and  not  by  the  acre." 
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And  where  the  parties  contract  for  the  payment  of     '^77- 
a  gross  sum  for  a  tract  or  parcel  of  land,  upon  an  esti-     Term. 


mate  of  a  given  quantity,  the  presumption  is  that  the 

quantity  influences  the  price  to  be  paid,  and  that  the       \^^ 
agreement  is  not  one  of  hazard.     Blessing^ s  adm'rs  v.  Hoy&als. 
Beaity^  supra. 

After  a  careful  examination  of  the  evidence  in  this 
case,  I  have  come  to  the  conclusion  that  the  contract 
between  the  appellant  and  the  commissioners  of  the 
court  was  of  the  character  just  described.  The  land 
purchased  was  in  two  parcels  contiguous  or  nearly  so, 
the  one  estimated  as  containing  four  hundred  and 
fifty-nine  acres,  and  the  other  forty-four  acres,  to- 
gether five  hundred  and  three  acres.  For  these  two 
parcels  he  contracted  to  pay  the  gross  sum  of  $25,000, 
part  in  cash  and  stocks,  and  the  residue  in  deferred 
installments,  the  last  three  bearing  interest  from  the 
day  he  was  to  get  possession  of  the  land. 

He  was  a  resident  of  Williamsport,  Pennsylvania, 
but,  it  seems,  owned  a  tract  of  land  in  Virginia  near 
the  Chatham  estate.  He  was  on  a  visit  to  his  Virginia 
farm  when  he  heard  that  ''Chatham"  was  in  the 
hands  of  land  agents  in  Fredericksburg  for  sale.  The 
commissioners  were  empowered  by  the  decree  under 
which  they  acted  to  make  sale  through  land  agents 
subject  to  ratification  by  the  court.  Contemplating  a 
purchase,  and  with  a  view  to  information  concerning 
the  land,  he  applied  to  the  agents,  who  furnished  him 
with  a  rough  map  or  diagram  of  the  land.  This  map 
gave  the  boundaries  of  the  two  parcels,  and  the  quan. 
tity  in  each  parcel  was  noted  on  it — one  parcel  was 
put  down  as  containing  four  hundred  and  fifty-nine 
acres,  and  the  other  forty-four  acres.  And  the  two 
quantities  were  added  together,  making  five  hun- 
dred and  three  acres.  The  figures  ^^458"  seem  to 
Vol.  XXVIII — 89 
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1877.  have  been  first  set  down  as  the  quantity  of  the  for- 

July  a  •f 

Term,  mer  parcel.    They  were  partially  erased  yet  reraained 


visible,  and  the  figures  "459"  substituted.    The  map 

w^n    ^^  j^   f^^^    purported   to   be  drawn    from    **  recent 

Hoy&ais.  eurveys."  Accompanied  by  Lacy  (the  owner  of  the 
land)  and  by  one  of  the  agents,  he  went  upon  the 
larger  parcel  and  made  what  must  have  been  a  very 
imperfect  examination  of  it:  for,  it  seems,  he  did 
not  remain  on  it  longer  than  three  hours.  The  infor- 
mation he  obtained  concerning  it  was  chiefly  from  the 
map,  the  agent  and  Lacy.  He  could  not  have  derived 
much  from  inspection;  for  it  was  proved  that  his  eye- 
sight was  so  defective  that  "he  could  scarcely  recognize 
an  acquaintance  across  the  room"  nor  "one  of  his 
children  at  the  distance  of  ten  feet."  He  says,  that 
Lacy  gave  him  an  estimate  of  the  quantity  in  each  of 
the  fields  in  this  parcel,  which  he  noted  in  a  memoran- 
dum preserved  and  made  a  part  of  the  record,  making 
the  aggregate  quantity  precisely  four  hundred  and 
fifty-nine  acres.  Lacy  states,  that  he  informed  him 
that  he  did  not  know  what  quantity  the  tract  con- 
tained, and  that  the  land  would  be  sold  by  the  tract 
and  not  by  the  acre.  It  seems,  however,  that  the  ap- 
pellant relied  for  the  quantity  chiefly  upon  the  mi^ 
and  upon  what,  he  says,  was  told  him  by  the  agents 
and  the  commissioners.  He  cannot  be  blamed  for 
this :  for  Lacy  had  no  authority  to  make,  direct,  or 
control  the  sale.  The  commissioners,  only,  and  the 
agents  employed  by  them  had  that  power. 

With  the  information  thus  obtained,  he  addressed  a 
letter  to  the  agents,  inquiring  whether  they  would 
take  $26,000  (payable  as  hereinbefore  indicated)  "for 
the  Chatham  farm  in  Stafford  county,  containing  five 
hundred  acreSy  with  fisheries,  bridge  privileges  and  all 
other  rights  pertaining  thereto."    To  this  letter  the 
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agents  in   a  few  days  replied,  accepting  the  offer.     1^77- 
Thereupon  a  contract  of  sale  was  drawn  up  by  the    Term. 


appellant,  at  Williamsport,  Pa.,  signed  by  him  and 

forwarded  to  the  agents  to  be  executed  by  them.    It   ^^^^^ 


V. 


was  accordingly  so  executed,  and  a  copy  furnished  to  Hoy&ais. 
the  appellant.  In  this  contract  the  land  is  described 
according  to  the  map  which  had  been  furnished,  as 
well  in  respect  of  boundaries  as  quantity.  The  larger 
parcel  is  described  as  "Chatham  fArm  containing  four 
hundred  and  fifty-nine  acreSy^  and  the  other  parcel,  (as 
on  the  map),  the  "wood  lot,  containing  forty-four 
acres,  connected  with  and  being  a  part  of  said  Chat- 
ham farm,  and  containing  in  both  the  said  tracts  or 
lots  of  land  five  hundred  and  three  acreSy  together  with 
the  fisheries,"  &c.  About  three  weeks  thereafter,  the 
commissioners  made  a  report  of  the  sale  to  the  court, 
filing  the  contract  therewith.  In  this. report  they  de- 
scribe the  land  sold  as  "the  balance  of  the  Chatham 
farm,"  (a  part  had  been  previously  sold  to  another  pur- 
chaser) "viz:  five  hundred  and  three  acreSyfor  the  sum  of 
^26,000;"  and  then  set  out  the  terms  of  the  sale. 
There  were  no  exceptions  to  the  report  and  it  was  at 
once  confirmed:  the  decree  of  confirmation  reciting 
the  sale  in  these  words :  "  The  sale  of  *  Chatham,'  situ- 
ated in  the  county  of  Stafford,  containing  five  hundred 
and  three  acreSy  with  the  fisheries,  Ac,  for  the  sum  of 
$25,000,  upon  the  terms,"  Ac,  reciting  the  terms  as 
x^ontained  in  the  contract.  The  decree  further  di- 
rected a  conveyance  to  the  appellant  "upon  his  com- 
plying with  the  said  terms  of  sale." 

Thus  it  will  be  seen  that  from  the  very  commence- 
ment to  the  conclusion  of  the  negotiations,  and  down 
to  and  inclusive  of  the  report  of  the  sale  and  decree 
of  confirmation,  both  of  the  contracting  parties  had 
treated  the  Chatham  fiarm  as  containing  five  hundred 
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1877.  and  three  acres.  That  it  was  estimated  by  both  par- 
Tenn.    ties  as  of  that  qaantity,  and  bought  and  sold  as  and 

for  that  quantity,  can  scarcely  admit  of  a  reasonable 

^r"    doubt. 

Hoy&ais.  Soon  after  the  sale  was  confirmed,  within  a  few 
weeks,  and  after  the  appellant  had  made  his  first  pay- 
ment for  the  land,  wishing  to  have  an  accurate  survey 
preparatory  to  the  deed  to  which  he  would  be  entitled 
on  making  his  second  payment,  soon  to  become  due^ 
a  survey  obviously  being  proper,  because  the  rough 
diagram  which  had  been  furnished  contained  the 
boundaries  of  the  land,  but  no  courses  nor  distances — 
he  procured  a  survey  to  be  made  by  a  friend  in  Penn- 
sylvania, by  which  it  was  discovered  that  there  was  a 
large  deficiency  in  the  quantity.  He  at  once  made 
this  known  to  the  commissioners;  and  they,  therefore, 
at  their  own  expense,  caused  another  survey  to  be 
made,  which  showed  a  deficiency  of  thirty-four  and 
one-half  acres.  This  last  survey  not  being,  it  seems, 
satisfactory,  the  commissioners,  after  long  delay  and 
after  much  importunity  by  the  appellant,  had  still  an- 
other survey  made  by  a  diflferent  surveyor,  which  was 
found  to  correspond  with  the  last,  showing  the  same 
deficiency,  and  which  was  accepted  by  all  parties  as 
correct.  In  the  meantime  the  commissioners,  after 
discovery  of  the  deficiency,  had  several  times  by  let- 
ters promised  the  appellant  that  there  should  be  some 
adjustment.  One  of  them,  writing  26th  June  1873, 
after  referring  to  his  inefiectual  efforts  to  get  the  sur- 
veyor to  review  his  field  notes,  closes  his  letter  by 
saying:  ^^Bo  soon  as  Col.  B.  reports  the  results  of  this 
review,  Ivnll  tmiie  with  the  other  commissioner  in  making 
a  fair  adjustment  of  the  matter.**  Again,  on  the  25tli 
May  1874,  they  both  write  thus:  "When  CoL  B.  re- 
ports  the  results  of  his  re-survey  and  some  definite 
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result  is  reached  as  to  the  extent  of  deficiency,  we  vnll     '^77- 
'Cooperate  in  bringing  the  matter  to  the  attention  of  the  courts    Tenn. 
in  order  that  the  matter  may  be  fairly  and  legally  adjusted. 
As  previously  stated,  it  is  not  our  function  as  commis-       y^ 
sioners  to  make  the  adjustment;  but  we  will  aid  in  hav-  ^°y*  ^^• 
ing  it  done  by  the  court" 

These  letters  are  a  virtual  admission  by  the  commis- 
sioners that  there  had  been  an  error,  a  mutual  mistake, 
in  the  estimate  of  the  quantity  of  land  sold,  and  that 
the  appellant  was  entitled  to  a  ^^ fair  adjustment''  of 
his  claim  to  compensation  for  the  deficiency. 

The  evidence  not  only  shows  that  the  contract  was 
for  the  purchase  of  a  specific  quantity  of  land  at  a 
gross  sum,  but  that  the  quantity  must  have  influenced 
the  price  agreed  to  be  paid.  The  detached  parcel  of 
forty- four  acres  appears  to  have  been  considered  by 
both  parties  as  of  little  value.  The  other  tract  was 
valuable,  not  only  on  account  of  the  costly  buildings 
upon  it  and  the  rights  and  privileges  appurtenant  to 
it,  but  also  by  reason  of  the  intrinsic  worth  of  the 
land  itself,  the  greater  portion  of  which  is  represented 
by  witnesses  as  worth  from  $50  to  $100  per  acre,  the 
other  portion  being  esteemed  by  them  as  of  compara- 
tively little  value.  It  does  not  appear  distinctly  in 
which  portion  the  deficiency  existed;  although  the  ap- 
pellant, in  one  of  his  sworn  statements  read  in  evi- 
dence, says  it  was  in  the  "tillable"  portion.  The 
respective  portions  were  not  separately  valued  in  the 
sale  and  purchase;  and  the  just  inference  from  the 
whole  proof  is,  that  so  great  a  diflference  as  thirty-four 
and  one-half  acres  between  the  estimated  and  actual 
quantity  in  the  tract,  if  known  at  the  time  of  sale, 
would  have  materially  affected  the  price,  if  indeed  it 
would  not  have  defeated  the  sale  altogether.  In  his 
testimony  the  appellant  says,  that  had  he  doubted  the 
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1877-     accuracy  of  the  quantity  represented,  he  certainly 
Term,    would  not  have  made  the  purchase  at  the  price  agreed 

upon,  nor  would  he  have  purchased  it  had  he  known 

*^^   it  would  have  fallen  short  as  much  in  quantity  as  it 

Hoy&als.  did, 

I  am  of  opinion  that,  under  this  state  of  fitcts,  the 
appellant  was  entitled  to  compensation  for  the  defi- 
ciency in  the  estimated  quantity.  But  it  is  contended 
by  the  counbel  for  the  appellees,  that  the  sale  having 
been  confirmed  by  the  court  without  objection  or  ex- 
ception by  the  appellant,  he  was  thereby  precluded 
from  asserting  his  claim  afterwards;  and  such  seeme, 
from  the  decree,  to  have  been  the  opinion  of  the 
learned  judge  in  the  court  below.  I  cannot  agree  to 
this.  It  is  true  that  in  Virginia  the  general  rule  would 
seem  to  be,  that  objections  by  purchasers  to  judicial 
sales  for  defect  of  tiile  must  be  made  before  the  sale  is 
confirmed  by  the  court,  and  that  such  objections  after- 
wards made  come  too  late.  Threlkelds  v.  OampbeU,  2 
Gratt.  198;  Young's  admW  ^  others  v.  McGlung  ^  others^ 
9  Gratt.  336,  358;  Daniel  ^  others  v.  Leitch,  13  Gratt 
195,  212,  213. 

The  English  rule  is  diflereut.  The  reason  of  the 
difierence  would  seem  to  be,  that  in  England  the 
courts  undertake  to  sell  a  good  title,  while  in  Virginia 
they  sell  such  title  only  as  the  parties  to  the  suit  have. 
Hence,  in  such  sales  here  the  rule  of  caveat  emptor  ap- 
plies. But  even  here  the  rule  is  subject  to  exceptions. 
"  There  are  certainly  some  defects,"  says  J  udge  Mon- 
cure,  in  Daniel  ^  others  v.  Leiich,  supra,  **  to  which  ob- 
jection may  be  made  by  a  purchaser  even  after  con- 
firmation, here  as  well  as  in  England — such,  for 
example,  as  a  defect  arising  from  a  want  of  jurisdic- 
tion, or  want  of  parties,  which  would  prevent  a  pur- 
chaser from  getting  the  title  intended  to  be  sold  and 
conveyed  to  him." 
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But  I  apprebend  the  rale  has  no  application  to  the     1^7- 
equity  of  a  purchaser  arising  from  after  discovered    Term. 

mistake,  fraud,  or  other  like  matter.    Courts  of  equity 

are  always  ready  to  relieve  innocent  injured  parties  y. 
in  such  cases,  unless  by  reason  of  acquiesence,  laches,  Hoy&als. 
or  other  special  circumstances,  relief  would  be  inequit- 
able. There  are  no  such  circumstances  precluding  re- 
lief in  this  case.  In  all  cases  like  the  one  in  judgment, 
equitable  jurisdiction  is  based  on  the  mutual  mistake 
of  the  contracting  parties,  or  the  mistake  of  one  of 
them  induced  by  the  culpable  negligence  of  the  other. 
No  fraud  is  imputed  here.  It  is  a  case  of  mutual  mis- 
take. The  sale  was  reported  and  confirmed  within 
three  weeks  after  it  was  made.  The  mistake  was  dis- 
covered by  the  appellant  soon  thereafter  and  promptly 
made  known,  and  to  act  was  done  or  omitted  by  him 
which  can  be  construed  into  acquiesence,  waiver,  or 
laches  on  his  part.  On  the  contrary,  the  commis- 
sioners in  their  answer  to  appellant's  petition  for  relief 
in  the  court  below,  say,  that  the  appellant  "jonbr  to 
the  period  when  the  deed  was  to  be  made  and  continu- 
ously since,  has  raised  the  issue  as  to  the  quantity  of  land 
he  was  entitled  to  claim  under  said  contract." 

The  mistake  can  be  rectified  and  compensation 
made  to  the  appellant  by  allowing  for  the  ascertained 
deficiency  a  proper  abatement  of  the  balance  of  pur- 
chase money  still  owing  by  him;  and  thus,  while 
doing  justice  to  him,  no  harm  will  be  done  to  others. 
It  would  be  singular  indeed  if  this  could  not  be  done 
by  a  court  of  equity  which  by  its  agents  is  a  party  to 
a  mistake  it  is  called  upon  to  relieve  against.  In 
England,  it  would  seem,  compensation  would  be  al- 
lowed the  purchaser  under  such  circumstances  after 
confirmation  of  the  sale.  2  Dan.  Ch,  Prac.  (ed.  1871), 
1282, 1288.    Jones  v.  Tatum,  19  Qratt.  720,  was  a  case 
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'^77-     of  a  judicial  sale  which  had  been  reported  and  con- 
Teim.    firmed.     After  confirmation,  the  purchaser    having 

made  default  in  the  payment  of  the  last  installment 

y,  ^   of  purchase  money,  a  rule  was  made  against  him  to 

Hoy  &  ais.  qI^qw  cause  why  the  land  should  not  be  resold  to  sat- 
isfy the  balance  of  purchase  money  remaining  unpaid. 
He  answered  the  rule  by  afiBidavit,  alleging  defect  in 
the  title  to  the  laud,  and  also  that  there  was  a  defi- 
ciency of  one  acre  in  the  tract  of  ninety  acres  sold  to 
him,  and  claiming  an  abatement  of  the  purchase 
money  for  this  deficiency.  Although  the  abatement 
was  not  allowed,  the  refusal  was  not  put  by  the  presi- 
dent, who  delivered  the  opinion  of  the  court,  on  the 
ground  that  the  purchaser  was  precluded  from  relief 
by  the  confirmation  of  the  sale,  although  that  objection 
seems  to  have  been  made  in  the  argument  at  the  bar, 
but  on  other  and  entirely  diflFerent  grounds;  to  wit: 
1st,  that  the  sale  was  in  gross;  and,  2d,  that  if  it  were 
otherwise,  the  alleged  deficiency  was  not  proved.  The 
opinion  seems  to  proceed  upon  the  idea  that  if  the 
purchaser  had  been  otherwise  entitled  to  the  abate- 
ment claimed,  the  confirmation  of  the  sale  would  not 
have  been  an  impediment. 

Being  of  opinion,  for  the  reasons  stated,  that  the 
appellant  was  entitled  to  a  proper  abatement  of  the 
balance  of  purchase  money  owing  by  him  for  the  defi- 
ciency of  thirty-four  and  one-half  acres  in  the  quantity 
of  land  bought  by  him,  and,  consequently,  that  the 
court  below  erred  in  dismissing  his  petition,  it  only 
remains  to  consider  what  should  be  allowed  him  by 
way  of  abatement  The  rule  of  compensation  or 
abatement  is  according  to  the  average  value  per  acre 
of  the  whole  tract,  unless  particular  circumstances 
require  a  departure  from  that  rule.  Blessing's  admWs 
V.  Beaityy  1  Bob.  Rep.  806;  Moback  v.  KUgores,  26 
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Gratt.  442;  TripUtt  v.  Allen,  Id.  721;  Nelson  v.  Mat-     '877. 
ihews  ^  others  J  2  Hen.  &  Mun.  164, 178;  Nelson  v.  Car-    Term. 

ringion  ^  others,  4  Moof.  882,  840;  Hundley  v.  Lyons^ 

5  Munf.  842.  ^^"^ 

There  are  particular  circamstances  in  this  case,  as  ^^y^^- 
there  were  in  Hoback  v.  KUgores,  supra,  requiring  such 
departure  from  the  general  rule. 

The  buildings,  bridge  privileges  and  fisheries,  are 
valuable,  and  their  value  must  have  entered  largely 
into  the  price  agreed  to  be  paid  for  the  entire  estate. 
These  are  retained  by  the  purchaser;  and  therefore  in 
fixing  the  amount  of  the  abatement  their  relative  value 
should  be  deducted  from  the  contract  price  ($25,000) 
for  the  whole  estate,  and  from  the  sum  remaining 
after  the  deduction  the  average  price  per  acre  of  the 
estimated  quantity  of  all  the  land  (five  hundred  and 
three  acres)  should  be  ascertained,  and  the  thirty-four 
and  one-half  acres  multiplied  by  such  price  per  acre  as 
will  give  the  correct  amount,  which  should  be  credited 
on  the  principal  sum  still  owing  by  the  appellant  as  of 
the  date  from  which  it  bears  interest  I  am  for  re- 
versing the  decree  of  the  court  below  and  remanding 
the  cause  for  further  proceedings. 

MoNCURB,  P.,  and  Christian  and  Staples,  J's.,  con- 
curred in  the  opinion  of  Burks,  J. 

The  decree  was  as  follows : 

This  cause,  which  is  pending  in  this  court,  at  its 
place  of  session  at  Richmond,  having  been  fully  ar- 
gued, but  not  determined  at  said  place  of  session,  this 
day  came  here  the  parties  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the 

record  of  the  decree  aforesaid,  and  the  arguments  of 
Vol.  XXVIII — 90 
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'877-  counsel,  is  of  opinioD,  for  reasons  stated  in  writing' 
Term,  and  filed  with  the  record,  that  the  appellant  is  entitled 
to  compensation  for  the  deficiency,  ascertained  to  be 


atson  thirty-four  and  one-half  acres  in  the  quantity  of  land 
Hoy&als.  \j^  ^jj^  "Chatham"  farm,  purchased  by  him  from  the 
commissioners  of  the  said  circuit  court,  and  that  such 
compensation  should  be  allowed  him  by  way  of  abate* 
ment  on  the  balance  of  purchase  money  owing  by  him 
for  said  farm  under  his  contract  of  purchase  with  said 
commissioners. 

And  the  court  is  farther  of  opinion,  that  such  com- 
pensation should  be  fixed  by  ascertainiujs:  the  relative 
value  of  the  buildings  on  said  farm,  and  the  bridge- 
privileges  and  fisheries  belonging  thereto,  and  deduct- 
ing such  ascertained  relative  value  from  the  contract 
price  ($25,000)  for  the  whole  estate;  and  from  the  sum 
remaining  after  such  deduction,  the  average  price  per 
acre  of  the  estimated  quantity  of  all  the  land  (five 
hundred  and  three  acres)  should  be  ascertained,  and 
the  thirty-four  and  one-half  acres  (deficiency)  multi- 
plied by  such  price  per  acre  will  give  the  proper 
amount  of  the  abatement;  which  amount  should  be 
credited  to  the  appellant  on  the  principal  sum  of  the 
purchase  money  still  owing  by  him;  the  credit  to  be 
given  as  of  the  date  from  which  said  principal  sum 
bears  interest:  and  to  enable  the  said  circuit  court  to 
make  said  abatement  according  to  the  principles  here- 
in declared,  proper  inquiries  under  the  directions  of 
said  circuit  court  should  be  made  by  one  of  its  com- 
missioners. 

And  the  court  being  further  of  opinion  for  the  rea- 
sons hereinbefore  referred  to,  that  the  decree  aforesaid 
of  the  said  circuit  court  is  wholly  erroneous :  It  is 
therefore  decreed  and  ordered,  that  the  said  decree  be 
reversed  and  annulled,  and  that  the  appellant  recover 
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against  the  appellees  his  costs  by  him  expended  in  the  1^77* 

prosecution  of  his  appeal  aforesaid  here,  and  that  in  Tenn. 
satisfaction  of  this  decree  for  costs  he  be  allowed  to 


retain  the  amount  of  said  costs  and  receive  credit  ^^ 
therefor  on  the  balance  of  purchase  money  owing  by  ^°y  *  ^• 
him  as  aforesaid.  And  this  cause  is  remanded  to  the 
circuit  court  of  the  county  of  Spotsylvania,  for  fur- 
ther proceedings  to  be  had  therein  in  conformity  with 
the  opinion  and  directions  herein  contained  :  which  is 
ordered  to  be  certified  to  the  said  circuit  court. 

And  it  is  ordered  that  this  decree  be  entered  on  the 
order  book  here,  and  be  forthwith  certified  to  the 
clerk  of  the  court  at  the  place  of  session  where  this 
cause  is  pending  as  aforesaid;  who  shall  enter  the 
same  on  his  order  book,  and  certify  it  to  the  clerk 
of  the  circuit  court  of  Spotsylvanif^  county. 

Decree  affirmed. 
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Shipb,  Cloud  &  Co.  v.  Repass  ^  als. 

July  26. 

Absent,  Anderson  and  Burks^  Js,* 

1877.      I.  Where  the  vendor's  lien  is  retained  in  a  contract  for  the  sale  of  land, 
J^y  though  the  contract  is  not  recorded,  the  vendor's  lien  has  priority  to 

that  of  the  judgment  creditors  of  the  vendee. 

2.  Where  a  grantor  in  a  conveyance  of  land  had  claimed  homestead  in 

bonds  given  for  a  part  of  the  purchase  money  by  the  grantee,  and  the 
conveyance  is  afterwards  set  aside  as  fraudulent  and  void  as  to  judg- 
ment creditors  of  the  grantor,  he  may  claim  homestead  as  against  the 
creditors,  in  the  land  or  the  proceeds  of  the  sale  thereof  to  the  amount 
of  said  bonds. 

3.  Where  statute  enactments  do  not  interfere,  a  judgment  creditor  can  ac- 

quire no  better  right  to  the  estate  of  a  debtor  than  the  debtor  himself 
has  when  the  judgment  is  recovered.  He  takes  it  subject  to  every 
liability  under  which  the  debtor  held  it,  and  subject  to  all  the  equi- 
ties which  exist  at  the  time  in  favor  of  third  parties;  and  a  court  of 
chancery  will  limit  the  lien  of  the  judgment  to  the  actual  interest 
which  the  debtor  has  in  the  estate.  See  Floyd,  trustee,  v.  Harding, 
supra  401 ;  Borst  v.  Nalle  <5r»  als,,  supra  423. 

This  was  a  suit  in  equity  in  the  circuit  court  of 
Scott  county,  brought  by  Samuel  Bevan  &  Co  and 
many  others,  as  judgment  creditors  of  James  B.  Hurt, 
to  set  aside  a  deed  made  by  the  said  James  B.,  con- 
veying to  his  son,  John  B.  Hurt,  a  tract  of  land  in 
the  county  of  Scott,  on  the  ground  that  it  was  made 
to  hinder,  delay  and  defraud  his  creditors.    The  bill 

*  The  case  was  argued  before  the  election  of  Judge  Burks, 
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was  afterwards  amended,  and  Jacob  Repass  and  N.  R.     '^77- 
Oglesby  were  made  parties  defendants.  Term. 


Repass  answered,  and  also  filed  a  cross-bill,  in  which 

he  claimed  that  in  the  contract  of  sale  of  the  land  by  cioud&Co 
himself  to  James  B.  Hurt,  and  also  in  the  deed  he    ^  ^' 

'  Repass 

executed  to  Hurt,  a  vendor's  lien  for  the  purchase  &ais. 
money  was  reserved;  and  that  he  had  recovered  a 
judgment  against  Hurt  on  account  of  that  purchase 
money,  for  $1,868,  with  interest,  which  he  claimed 
had  priority  to  the  claims  of  any  other  of  the  judg- 
ment creditors  of  Hurt. 

A  great  mass  of  testimony  was  taken  and  filed  in 
the  cause;  and  James  6.  Hurt  claimed  a  homestead 
exemption  in  the  two  bonds  first  due,  given  by  John 
B.  Hurt  for  the  purchase  nioney  of  the  land.  The 
cause  came  on  to  be  heard  at  the  December  term  of 
the  court,  1874;  when  the  court  held  that  the  deed 
from  James  B.  Hurt  to  his  son,  John  B.  Hurt,  was 
executed  in  fraud  of  the  rights  of  the  then  existing 
creditors  of  said  James  B.  Hurt,  and  was  therefore 
void  as  to  them,  and  that  Repass  was  entitled  to  his 
vendor's  lien  for  the  purchase  money  unpaid  in  pre- 
ference to  the  other  jtdgment  creditors.  And  the 
cause  was  referred  to  a  commissioner  to  report  upon 
the  debts  of  the  difierent  judgment  creditors  and  their 
priorities.  In  February  the  commissioner  made  his 
report;  in  which  he  divided  the  creditors  into  seven 
classes,  putting  Repass  alone  in  the  first  class.  It  ap- 
pears from  the  report  that  all  the  judgments,  which 
amounted  to  thirty-two,  except  that  of  Repass,  one  of 
K  R.  Ogleby  for  $707.88  and  interest,  and  another  for 
a  small  amount  in  favor  of  James  F.  Scott,  were 
founded  on  debts  of  the  firm  of  Joseph  Hurt  &  Bro- 
ther, of  which  James  B.  Hurt  was  a  member;  and 
that  Joseph  Hurt,  who  was  the  managing  partner,  had 
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T^^"     waived  the  homestead  exemption  in  a  number  of  cases, 
Term,    but  without  any  authority  from  James  B.  Hurt.    And 

the  commissioner  was  of  opinion,  and  so  reported, 

cioud&Co  ^^^^  ^^^^  waiver  would  not  apply  to  the  individual  pro- 
^  ^-       perty  of  James  B.  Hurt.     The  whole  amount  of  the 

Repass     ^       -^ 

&  ais.  debts  reported  was,  of  principal,  $7,488.66,  and  of  in- 
terest up  to  March  1st,  1875,  $1,257.98 — much  more 
than  the  value  of  the  property. 

A  number  of  the  creditors  excepted  to  the  report 
on  the  grounds,  1st.  That  the  commissioner  reports 
the  waiver  of  homestead  by  Joseph  Hurt  &  Co.  in  the 
notes  referred  to  in  the  report,  does  not  bind  James  B. 
Hurt;  And  2nd.  Because  the  report  gives  priority  to 
the  claim  of  Jacob  Repass. 

In  relation  to  the  claim  of  homestead  by  James  B. 
Hurt,  it  appears  that  the  deed  from  James  B.  Hurt  to 
his  son  John  B.  was  made  on  the  13th  of  January, 
1872;  and  that  the  consideration  named  was  $500  to 
be  paid  in  two  years  from  the  4th  of  December,  1871, 
with  twelve  per  cent,  interest;  $600  in  four  years  from 
that  date,  with  same  interest;  and  further  annual  pay- 
ments of  $500  and  interest,  in  five,  six,  and  seven  years, 
and  $1,500  in  eight  years,  with  same  interest.  And 
on  the  13th  of  May,  1872,  James  B.  Hurt  executed  a 
deed  of  homestead  by  which,  among  other  property 
mentioned,  he  made  the  first  two  of  the  bonds  of  his 
son  John  B,  given  for  the  land,  a  part  of  his  home- 
stead exemption. 

The  cause  came  on  to  be  heard  at  the  March  term 
of  the  court  for  1875,  when  the  court  overruled  the 
exceptions  to  the  commissioner's  report  And  on  the 
3d  of  April,  1875,  the  cause  came  on  again  to  be 
heard,  when  the  court  held  that  the  deed  from  James 
B.  Hurt  to  John  B.  Hurt,  having  been  set  aside,  though 
for  fraud  of  the  parties  thereto  upon  the  creditors  of 
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said  Jamee  B.,  his  right  to  claim  and  convey  a  home-     ^^77- 
stead  therein   to  the  extent  of  $1,000,  was  thereby    Term. 

revived,  and  had  priority  over  all  the  judgments  men- 

tioned  in  the  proceedings,  except  the  judgment  in  qouJ&Co 
favor  of  Jacob  Repass  and  that  of  Ogleby,  in  which  he       ^• 
had  waived  his  right  of  exemption ;  and  that  the  land     &  ais. 
in  said  deed  embraced  was  subject  to  sale  for  the  satis- 
faction of  the  several  debts  reported  by  the  commis- 
sioner, in  the  order  mentioned  in  his  report,  subject  to 
the  right  of  said  Hurt  to  have  for  so  much  of  his 
homestead,  payment  of  |1,000,  out  of  any  residue  of 
the  proceeds  of  sale  of  the  said  land  that  might  be 
left  after  satisfying  the  judgments  of   Repass  and 
Oglesby,  together  with  the  costs  of  suit  and  sale  so 
far  as  they  are  concerned.    And  commissioners  were 
appointed  to  sell  the  land  upon,  &c.     And  thereupon 
Shipe,  Cloud  &  Co.,  judgment  creditors  of  James  B. 
Hurt,  applied  to  a  judge  of  this  court  for  an  appeal 
from  the  decree;  which  was  allowed.     The  facts  in  re- 
lation to  the  claim  of  Repass  are  stated  in  the  opinion    • 
of  Judge  Christian. 

The  case  was  argued  by  Terry  ^  Pierce^  Holbrook  ^ 
English^  Blair  ^  Orocketi^  and  Kenty  for  the  appellants, 
and  by  Gilmore  and  BoUing,  for  the  appellee,  Repass. 

Christian,  J.  The  original  bill  in  this  case  was 
filed  by  the  judgment  creditors  of  James  B.  Hurt,  for 
the  purpose  of  vacating  an  alleged  fraudulent  deed  by 
which  he  conveyed  a  certain  tract  of  land  to  his  son 
John  B.  Hurt.  The  evidence  conclusively  proved 
that  the  said  deed  was  fraudulent.  It  was  so  declared 
by  the  circuit  court,  and  from  its  decree,  in  that  re- 
spect, there  is  no  appeal.  So  that  much  of  the  volu- 
minous evidence  in  this  record  need  not  be  considered 
by  this  court. 
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>877-        The  main  controversy  we  have  to  determine  arises 
Term,    between  the  judgment  creditors  of  Jas.  B.  Hurt,  and 


the  appellee,  Repass,  and  is  a  question  of  priority  of 

cioud&Co  '^®°^  between  them,  upon  the  land  directed  to  he  sold 
V-  by  the  decree  of  the  circuit  court ;  Repass  claiming  a 
&  ais.  vendor's  lien  as  superior  to  the  liens  acquired  by  the 
judgment  creditors.  This  land  had  been  purchased 
by  Repass  in  the  year  1859,  and  conveyed  by  him  to 
Stuart,  trustee,  to  secure  the  purchase  money.  After- 
wards, Repass  becoming  embarrassed,  filed  his  petition 
in  bankruptcy,  and  was,  upon  regular  proceedings,  ad- 
judicated a  bankrupt,  and  Holbrook  was  appointed  his 
assignee.  In  1869,  the  land  was  sold  by  the  assignee, 
with  the  assent  of  the  trustee.  At  this  sale,  Repass 
became  the  purchaser,  at  the  sum  of  $4,600,  of  which 
sum  $875  was  to  be  paid  in  cash.  The  cash  payment^ 
except  the  sum  of  $74.83,  was  paid;  but  Repass  being 
in  default  to  this  extent,  and  also  in  default,  as  Stuart 
claimed,  as  to  the  bonds  which  were  to  be  given  for 
the  deferred  payments,  Stuart,  the  trustee,  again  ad- 
vertised and  sold  the  land  to  Hounshell.  Repass,  after 
this  sale,  being  still  in  possession  of  the  land,  refused 
to  deliver  possession  to  Hounshell,  and  filed  his  bill  in 
equity  in  the  circuit  court  of  Wythe,  in  which  he  ten- 
dered the  balance  of  the  cash  payment,  with  certain 
bonds,  which  he  claimed  were  sufficient  to  meet  the 
deferred  payments,  and  praying  for  specific  perform- 
ance and  confirmation  of  the  sale  made  to  him,  by  his 
assignee  and  Stuart,  and  for  an  injunction  of  all  pro- 
ceedings under  the  sale  to  Hounshell. 

Pending  this  suit.  Repass  being  still  in  possession, 
made  a  contract  for  the  sale  of  this  land  to  James  B. 
Hurt,  which  was  reduced  to  writing,  but  which  was 
never  recorded.    In  that  contract  of  sale,  it  was  stipa- 
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lated  that  Repass  should  retain  a  lien  upon  the  land     '^77- 
for  the  security  of  the  purchase  money.  Term. 


While  Hounshell  was  claiming  the  land  under  his 

purchase  from  Stuart,  and  Repass. was  insisting  upon  cioud&Co 
the  specific  execution  of  his  contract  of  sale  made  by    ^  ^• 

^  -^      Repass 

the  assignee  in  bankruptcy,  with  the  assent  of  the  &ais. 
trustee  an  adjustment  of  their  conflicting  claims  was 
made,  by  which  Hounshell  and  Repass  both  united  in 
a  deed  conveying  the  land  to  Hurt;  Stuart  agreeing  to 
accept  the  bonds  of  Hurt  for  the  deferred  payments, 
due  from  Repass. .  In  this  deed  there  is  an  interlinea- 
tion in  these  words,  "A  lien  is  hereby  reserved  by  said 
Repass  to  secure  the  performance  of  said  Hurt's  con- 
tract with  him  herein  referred  to."  It  is  contended  by 
the  appellants,  that  this  interlineation  was  not  made 
before  the  delivery  of  this  deed.  Much  conflicting 
evidence  is  contained  in  the  record  on  this  point;  but 
I  think  the  decided  preponderance  of  this  testimony 
is  in  favor  of  the  fact,  that  the  interlineation  was 
made  before  signing  and  delivery  of  the  deed.  The 
evidence  to  sustain  this  fact  is  the  mOre  conclusive, 
because  it  is  entirely  consistent  with  the  manifest  in- 
tention of  the  parties  as  evidenced  by  their  written 
contract  of  sale  for  the  saoie  land,  which  expressly 
reserved  the  vendor's  lien.  It  is  not  reasonable  to 
suppose  that  Repass,  after  making  such  a  contract 
with  Hurt,  should  have  failed  to  retain  the  same  lien 
when  he  came  to  convey  the  legal  title.  Nor  is  it  a 
reasonable  conjecture  that  Hurt,  who  had  in  terms 
contracted  that  the  purchase  money  should  be  secured 
by  a  veudor^s  lien,  should  afterwards  have  refused  to 
accept  the  deed,  because  it  contained  the  provisions 
retaining  the  lien  for  which  he  had  already  solemnly 
stipulated. 

The  testimony  of  Repass,  supported  as  it  is  by  that 
t      Vol.  XXVIII — 91 


Digiti 


ized  by  Google 


722  COURT    OP  APPEALS    OF  VIRGINIA. 

'^77.     of  his  attorney,  Caldwell,  and  by  all  the  circumstances 
Tenn.    of  the  case,  I  think  is  conclusive  to  shew,  that  the 


deed  from  Repass  and  Hounshell,  retaining  the  ven- 

cioud&Co  ^ot'q  lien  (by  interlineation),  was  delivered  to  Hurt 
^  ^-  ^  and  accepted  by  him.  But  whether  it  was  or  not,  is 
&  ais.  really  not  material  to  the  decision  of  the  controversy 
between  the  judgment  creditors  of  Hurt  and  Repass. 
If  the  deed  retaining  the  vendor's  lien  was  in  fact 
never  delivered  by  Repass  and  accepted  by  Hurt,  the 
rights  of  the  parties  are  then  to  be  fixed  by  the  con- 
tract of  sale.  If  the  deed  be  treated  as  a  nullity,  be- 
cause of  non-delivery  and  non-acceptance,  still,  the 
contract  of  sale  remains  of  binding  force,  and  that 
contract  in  terms  reserves  a  lien  upon  the  laud  as  se- 
curity for  the  purchase  money. 

The  question  we  have  to  determine  is,  whether  the 
judgment  creditors  of  Hurt  have  acquired  by  their 
judgment,  a  superior  lien  to  that  of  Repass,  retained 
as  a  vendor's  lien  in  the  contract  of  sale  referred  to. 
It  is  true  this  contract  of  sale  was  never  recorded. 
But  the  question  is  not  to  be  determined  by  the  pro- 
visions of  the  registry  acts.  It  must  depend  upon 
principles  outside  of  and  independent  of  those  acts. 
Whether  the  contract  of  sale  was  recorded  or  not, 
can  make  no  difference.  The  lien  of  the  judgment 
creditor  operates  only  on  the  estate  which  belongs  to 
the  debtor. 

The  title  of  Hurt  to  this  land,  sought  to  be  sub- 
jected to  the  judgments  in  this  case,  was  subordinate 
to  the  lien  of  Repass,  reserved  in  the  contract  of  sale. 
Hurt  could  not  have  compelled  a  conveyance  of  the 
legal  title  to  him,  except  upon  condition  that  the  bal- 
ance of  the  purchase  money,  for  which  the  land  was 
security,  was  first  paid.  A  judgment  can  confer  upon 
the  creditor  no  greater  or  better  estate  than  the  debtor 
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liad.    Whatever  the  debtor  owns  (except  that  which     '^7- 
is  exempted  by  statute),  is  subject  to  the  lien  of  the    Term. 


judgment  creditor;  but  the  lien  cannot  cover  that  which 

the  debtor  does  not  own.  As  was  said  by  Judge  Staples,  aoud&Co 
in  Floydy  trustee  v.  Harding,  (not  yet  reported),  supra  ^• 
401,  "It  has  been  over  and  over  decided,  that  the  &ais. 
judgment  creditor  can  acquire  no  better  right  to  the 
estate  than  the  debtor  himself  has  when  the  judgment 
is  recovered.  He  takes  it  subject  to  every  liability 
under  which  the  debtor  held  it,  and  subject  to  all  the 
equities  which  exist  at  the  time,  in  favor  of  third  par- 
ties, and  a  court  of  chancery  will  limit  the  lien  of  the 
judgment  to  the  actual  interest  which  the  debtor  has 
in  the  estate.  The  creditor  is  in  no  sense  a  pur- 
chaser— he  hajB  no  equity  whatever  beyond  what 
justly  belongs  to  his  debtor — his  claim  is  to  subject 
to  his  lien,  such  estate  as  the  former  owns,  and  no 
more.  These  principles  have  been  time  and  again  an- 
nounced by  the  courts  of  England — by  this  court,  and 
by  the  supreme  court  of  the  United  States,  and  by  the 
courts  of  many  other  states  of  the  Union."  See  cases 
cited  by  Judge  Baldwin,  in  Withers  v.  Carter,  4  Gratt. 
407,  and  cases  cited  by  Judge  Staples,  in  Floyd,  trus- 
tee V.  Harding,  supra  401.  In  a  still  more  recent  case, 
Borst  V.  Nalle,  supra  423,  decided  at  the  late  Richmond 
term.  Judge  Burks,  delivering  the  unanimous  opinion 
of  this  court,  says :  "  Authorities  might  be  multiplied 
without  number  to  show  that  where  statute  enact- 
ments do  not  interfere,  one  creditor  can  never  get  by 
his  judgment  more  than  his  debtor  actually  owns,  and 
to  this  he  will  be,  as  he  should  be,  confined  by  courts 
of  equity."  See  the  numerous  cases  cited  by  Judge 
Burks  in  that  case. 

The  principles  settled  by  these  cases  must  control 
and  govern  the  case  at  bar.  I  am,  therefore,  of  opinion 
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'^77  that  the  decree  of  the  circuit  court,  declaring  that  the^ 
Term,  vendor's  lien,  reserved  by  Repass,  is  superior  and  para- 
mount to  the  lien  of  the  judgment  creditors,  is  not 


cioud&'co  erroneous,  and  that  in  this  respect  the  same  be  af- 
^  V.       firmed. 

Repass 

&ai$.  Another  important  and  interesting  question  arises 
in  this  case,  which  is  not  so  free  from  doubt  as  the 
question  we  have  been  considering,  and  upon  which 
there  is  some  conflict  of  ai^thority  in  other  states.  It 
is  a  question  of  first  impression  in  this  state. 

On  the  13th  May  1872,  James  B.  Hurt,  four  months 
after  be  had  conveyed  the  land  in  controversy  to  his 
son,  John  B.  Hurt,  filed  and  put  on  record  his  home- 
stead deed,  in  which  he  claimed  as  part  of  his  home- 
stead $1,000  of  the  purchase  money  alleged  to  be  due 
from  his  son  for  said  land.  This  deed  having  been 
declared  fraudulent  and  void  as  to  creditors,  the  ques- 
tion we  have  to  determine  is,  "Whether  James  B. 
Hurt  can  now  claim  against  his  creditors  a  homestead 
in  this  land,  or  rather  (which  is  the  same  thing)  in  the 
purchase  money  which  represents  the  land.''  It  has 
been  seen  that  the  deed  from  James  B.  Hurt  to  his 
son  was  set  aside  by  the  circuit  court  as  fraudulent 
and  void  as  to  the  creditors  of  said  James  B.  Hurt 
From  this  decree  there  was  no  appeal.  The  effect  of 
that  decree  was  to  set  aside  and  vacate  the  deed  as  to 
the  creditors  of  James  B.  Hurl,  but  as  between  the^ 
grantor  and  grantee  it  was  a  good  and  valid  deed.  Both 
the  grantor  and  grantee  in  this  case  say,  in  their  sworn 
answers,  that  the  deed  was  bona  Jide^  and  made  upon 
full  consideration.  Whether  that  was  true  or  not,  the 
title  to  the  land  passed  out  of  James  B.  Hurt.  It  was 
gone  from  him  forever.  The  title  was  then  in  John  B. 
Hurt,  subject  to  the  satisfitotion  of  the  claims  of  the 
creditors  of  James  B.  Hurt    The  land  itself,  and  of 
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course  the  proceeds  of  its  sale,  belonged  to  the  credi-     *^7. 
tors.    If  anything  was  left  after  satisfying  the  claims    Term. 


of  James  B.  Hurt^s  creditors,  that  surplus  was  the        ; 

property  of  John  B.  Hurt,  the  alleged  vendee.    In  cioud&Co 
this  James  B.  Hurt  could  not  claim  his  homestead,  for    ^  ^' 

'  Repass 

that  would  be  to  claim  a  homestead  in  the  property  of  &  ais. 
another.  A  fortioTi  if  the  land  was  not  sufficient,  as 
in  this  case,  to  satisfy  the  claims  of  creditors,  the 
debtor  could  not  claim  his  homestead  in  the  proceeds, 
for  that  was  not  his  property,  but  the  property  of  the 
creditors,  so  adjudicated  to  be  by  the  decree  which 
declared  the  conveyance  to  be  void  as  to  creditors,  and 
which  subjected  the  land  to  the  payment  of  their 
claims.  This  would  seem  to  be  clear  on  principle. 
Surely  the  debtor  can  only  claim  his  exemption  by 
homestead  or  otherwise  in  property  which  is  his  own, 
and  not  in  that  which  is  another's.  The  cases  are 
somewhat  conflicting  as  to  whether  the  fraudulent  sale 
of  property  deprives  the  debtor  of  his  exemption.  In 
Alabama,  Mississippi,  Minnesota,  and  perhaps  some 
other  states,  it  has  been  held  that  a  fraudulent  convey- 
ance is  no  bar  to  claim  of  homestead.  In  Pennsyl- 
vania, New  York  and  Indiana,  the  contrary  doctrine 
has  been  held;  and  I  think  these  latter  decisions  are 
based  on  principle,  founded  on  a  sound  morality,  and 
more  in  accordance  with  the  spirit  and  intention  of 
the  exemption  laws. 

In  Indiana  it  is  held,  that  where  a  person  conveys 
property,  whether  the  sale  is  fraudulent  or  not,  the 
grantor  must  be  regarded  as  having  no  title — none 
against  his  grantee;  and  as  against  his  creditors  he 
can  have  no  right  if  the  sale  is  fraudulent.  See  Smyth 
on  Homstead,  section  557.  Mandhve  v.  Burton^  1  Ind. 
R  8.  In  this  case  the  court  says:  "If  he  (the  debtor 
and  grantor)  conveyed  the  property,  though  fraudu- 
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1^77-  lentlj,  this  conveyance  divested  him  of  all  interest  in 
Tenn.  it.  K  the  grantee  was  privy  to  the  fraud,  his  title  is 
void  as  against  the  creditors  of  the  grantor.    If  he 


Qoud&Co  ^^  ^^*  privy  to  the  fraud,  and  obtained  the  property 
^'       for  an  adequate  consideration,  he  will  hold  it  against 
A  ais.     the  grantor  and  his  creditors.     In  either  event,  how- 
ever, the  question  must  arise  between  the  grantor  and 
those  creditors.    In  no  case  can  a  man  avail  himself 
of  his  own  fraud." 

In  New  York  the  rule  adopted  is  to  the  same  effect 
Whenever  there  is  a  fraudulent  conveyance  or  con- 
cealment of  property  in  order  to  defraud  his  creditors,, 
the  debtor  will  be  placed  beyond  the  reach  of  the 
statute.    Bracken  v.  Watkias^  21  Wend.  R  68. 

In  Pennsylvania  the  rule  has  been  uniform  from 
its  earliest  decisions,  under  the  law  of  1849,  to  the 
present  time,  that  if  a  debtor  has  fraudulently  con- 
veyed or  concealed  his  property  from  his  creditors,  it 
will  bar  him  of  all  claim  to  exemption.  McCarthy's 
appeal,  68  Penn.  St.  R.  217;  38  lb.  190;  61  lb.  90,  and 
other  cases  cited  in  Smyth  on  Homestead,  §  552,  page 
899. 

Whatever  cases  there  may  be  (and  certainly  some 
may  be  found  in  other  states)  in  conflict  with  these 
decisions,  I  prefer  to  follow  them,  because  they  are 
not  only  founded  upon  sound  principles  of  law,  but 
are  based  upon  those  sound  principles  of  morality  and 
equity  which  declare  that  in  no  case  can  a  man  avail 
himself  of  his  own  fraud. 

It  would  seem  strange,  indeed,  and  to  my  mind,  not 
to  be  tolerated  for  a  moment,  that  a  party  who  com- 
mits a  fraud  is  to  be  placed,  by  a  court  of  equity,  in  a 
better  position  than  if  his  transactions  with  his  credit- 
ors had  been  fair  and  bona  fide. 

Suppose  that  James  B.  Hurt  had  conveyed  this  land 
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to  a  trustee  for  t^ie  benefit  of  these  very  jadgment     1^77- 
creditors,  could  there  be  a  qaestion  in  the  mind  of  any    Tenn. 
one,  that  he  could  ever  claim  a  homestead  on  land        ; 
thus  dedicated  to  his  creditors,  and  the  title  to  which  cioud&Co 
had  passed  out  of  him  forever?    Suppose  he  had    j^^- 
made  a  deed  of  gift  of  the  land  to  his  sou,  not  being    &  ais. 
indebted.    In  both  of  these  cases  it  will  be  conceded 
that  his  right  of  homestead  was  gone  forever.    But  it 
is  said,  while  this  is  conceded,  that  if  he  conveyed  the 
same  land  for  the  purpose  of  perpetrating  a  fraud,  he 
may  have  his  homestead  in  it,  or  its  proceeds. 

Now,  the  deed  which  was  vacated  and  annulled  by 
the  circuit  court  was  still  good  between  the  parties. 
The  title  was  in  John  B.  Hurt,  and  had  passed  from 
James  B.  Hurt  forever.  John  B.  Hurt  would  be  re- 
garded in  a  court  of  equity  as  a  trustee  holding  the 
legal  title  for  the  benefit  of  the  creditors  of  James  B. 
Hurt.  The  court  would  say  to  him,  *'The  land  is 
yours  when  you  pay  oflT  the  liens  of  the  judgment 
creditors,  and  not  till  then."  But  all  title  to  the  land 
and  its  proceeds  is  as  completely  gone  out  of  James  B. 
Hurt  as  if  he  had  conveyed  the  same  in  trust  for  the 
benefit  of  his  creditors.  He  cannot  claim  a  home- 
stead in  it,  or  its  proceeds,  because  neither  are  any 
longer  his  property. 

,  It  is  further  urged  that  the  homestead  is  for  the 
benefit  of  the  family  of  the  party  claiming  it,  and  for 
this  reason,  and  by  express  enactment,  the  court  is 
required  to  give  all  our  homestead  laws  a  liberal  con- 
struction. Admit  it;  but  surely  the  claimant  must 
confine  his  claim  of  homestead  to  that  which  belongs 
to  him;  and  the  utmost  stretch  of  liberality  and'lati- 
tudinous  construction  can  never  vest  him  with  rights 
in  property  which  belongs  to  another. 

But  there  is  another  view  of  the  question  which,  as 
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Tui^     far  as  the  judgment  creditors  are  concerned,  would 
Term,    seem  to  be  conclusive..    James  B.  Hurt  claims  his 


'^  homestead  in  part  in  two  bonds  of  five  hundred  dol- 
Cloud&Co  lars  each,  executed  and  delivered  to  him  by  his  son, 
J.  ^*  John  B.  Hurt.  These  bonds  are  nominally  secured 
&  ais.  by  a  vendor's  lien  on  the  land  conveyed  by  James  B. 
Hurt.  This  deed  is  set  aside  as  fraudulent  and  void. 
Of  course,  then,  the  vendor's  lien  contained  in  said 
void  deed,  is  no  lien  at  all.  That  is  swept  away,  and 
is  as  if  it  never  existed.  Then  it  follows  that  James 
B.  Hurt  is  entitled,  as  he  claimed,  to  a  homestead  on 
the  lands  of  John  B.  Hurt  without  the  security  of  a 
lien  upon  the  land,  that  security  being  contained  in  a 
deed  declared  fraudulent  and  void.  Now  there  is  no 
objection  to  this  claim  of  homestead  in  the  notes  of 
his  son,  John  B.  Hurt;  with  that  the  creditors  have 
nothing  to  do.  They  are  only  aftected  by  the  lien 
retained  in  the  deed,  and  that  deed  is  declared  void. 
Being  void,  there  is  no  lien.  So  that  the  claim  of 
homestead,  in  the  bonds  of  John  B.  Hurt,  can  stand 
without  affecting  the  rights  of  creditors. 

I  am  therefore  of  opinion,  that  so  much  of  the  de- 
cree of  the  circuit  court  of  Wythe  as  declares  that 
John  B.  Hurt  is  entitled  to  his  claim  of  homestead 
exemption  in  the  proceeds  of  the  land  which  he  fraud- 
ulently conveyed  to  his  son,  John  B.  Hurt,  be  reversed 
and  annulled,  and  that  the  said  decree,  in  all  other 
respects,  be  affirmed. 

But  on  this  question  of  the  right  to  claim  a  home- 
stead, the  majority  of  the  court  differ  with  me,  and 
are  of  opinion  that  James  B.  Hurt  has  a  right  to  claim 
his  homestead  in  the  proceeds  of  the  land  decreed  to 
be  sold  by  the  circuit  court,  as  against  the  creditors  of 
James  B.  Hurt.  The  result,  therefore,  is  that  the  de- 
cree must,  in  all  respects,  be  affirmed. 
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Staples,  J.    The  only  point  of  difference  between     1^77- 
Judge  Christian  and  myself,  in  the  present  case,  is  in    Term. 

regard  to  the  claim  of  homestead.    He  maintains  that        ; 

where  a  debtor  has  made  a  fraudulent  conveyance  of  cioud&Co 
his  property  he  is  estopped  to  claim  a  homstead  in    ^* 
such  property  after  the  conveyance  has  been  annulled     &ais. 
as  fraudulent  and  void  as  to  creditors.    I  do  not  con 
cur  in  this  view,  and  will  briefly  state  the  reasons. 
This  question  is  one  of  the  first  impression  in  this 
state.    In  other  states  it  has  been  often  considered  and 
decided.    In  New  York,  Pennsylvania  and  Indiana,  it 
is  held  that  a  fraudulent  conveyance  by  the  debtor  will 
bar  him  of  all  claim  to  the  homestead  exemption, 
while  in  other  states  the  contrary  doctrine  is  main- 
tained.   In  Smyth  on  Homestead  and  Exemption,  sec- 
tion 469,  it  is  said,  "  The  general  rule  seems  to  be,  the 
fraudulent  conveyance  of  the  homestead  by  a  bank- 
rupt does  not  estop  him  from  cla.iming  such  homestead 
in  the  premises  after  the  conveyance  has  been  annulled 
and  decreed  as  fraudulent  and  void  as  to  creditors." 
In  support  of  this  position  the  author  cites  a  number 
of  cases  decided  in  the  United  States  courts.    See  also 
note,  section  288,  of  the  same  work. 

In  the  case  of  Sears  ei  als.  v.  Hanks  ei  als.,  14  Ohio 
8tate  R.  298,  which  seems  to  have  been  a  well  con- 
sidered case,  the  court  says:  The  rights  of  the  plaintiff 
in  this  action  are  only  those  which  belong  to  creditors 
seeking  to  set  aside  a  voluntary  conveyance  of  their 
debtor  made  in  fraud  of  their  rights,  and  to  enforce 
their  judgment  liens  against  the  property  so  conveyed. 
Their  claim  is  not  under  or  through  the  fraudulent 
conveyance,  but  adverse  to  it;  and  when  at  their  suit 
it  has  been  set  aside  and  declared  wholly  void  as 
against  them,  they  cannot  be  allowed  as  creditors  to 

«et  up  this  void  conveyance  against  which  they  are 
Vol.  xxvin — 92 
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"877.  claiming,  for  the  purpose  of  enlarging  their  rights  or 
Term,  remedies  against  their  debtor,  or  for  the  purpose  of 
estopping  him  from  the  assertion  of  the  rights  which 


Cfoud&Co^^  would  otherwise  have  as  against  them.  As  be- 
Re^  s  ^^^^^  creditor  and  debtor  the  deed  is  simply  void,  and 
&  ais.     cannot  therefore  affect  the  rights  of  either. 

In  Orummer  v.  Bennet  ei  aLj  68  North  Carolina  R 
494,  Chief  Justice  Pearson^  delivering  the  opinion  of 
the  court,  said:  "The  creditor  treats  the  conveyance 
by  his  debtor  as  void  and  of  no  effect.  Take  that  to  be 
so,  how  can  the  creditor  have  any  other  claim  against 
his  debtor  than  he  would  have  had  if  (he  conveyance 
had  not  been  made.  The  only  legal  consequence  of  a 
deed  with  intent  to  defraud  creditors  is,  that  although 
valid  as  between  the  parties  it  is  void  as  to  creditors. 
*  *  As  to  the  homestead  the  creditor  has  no  con- 
cern— that  matter  will  rest  between  the  fraudulent 
donor  and  donee." 

There  is  another  authority  which,  in  my  judgment^ 
is  entitled  to  peculiar  consideration  upon  this  question. 
I  mean  the  opinion  of  Judge  DUhn^  an  able  judge,, 
who  has  given  the  subject  a  very  careful  examination. 
In  Cox  V.  Wilder^  2  Dillon  R.  45,  he  uses  this  language: 
"He  (the  assignee  in  bankruptcy)  claims  that  the  deed 
is  void  as  to  creditors ;  and  on  this  ground  alone  he 
attacks  it,  and  upon  this  ground  alone  has  he  any  right 
to  the  property.  He  says  it  is  void  as  to  creditors 
because  fraudulent;  and  for  this  reason  asks  to  be 
invested  with  the  title  which  is  fraudulently  conveyed. 
He  cannot  claim  under  it,  and  must  claim  against  it 
When  it  is  decreed  to  be  fraudulent  and  void  at  his 
instance,  how  can  it  be  set  up  to  defeat  the  right 
claimed.  Such  a  position  involves  this  inconsistency^ 
that  it  asks  that  the  same  instrument  be  held  void  as 
to  creditors,  and  then  in  their  favor  held  valid.  *   *  * 
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This  view  does  not  make  the  estate  any  less  than  if     '^77- 
the  frandnlent  conveyance  had  not  been  made,  while    Term. 


the  opposite  view  gives  the  creditor  a  profit  out  of  the 

attempted  fraud  at  the  expense  of  the  family,  for  cioud&Ca 
whose  benefit  the  exemption  is  mainly,  if  not  wholly,       ^• 
provided/'    No  one  can  deny  that  there  is  great  force    &  ais. 
in  the  observations  of  the  learned  judge.     The  same 
view  is  taken  in  the  states  of  Alabama  and  Missis- 
sippi:   In  Vogler  v.  Montgomery^  reported  in  13  Am. 
Law  Reg.,  N.  S.,  244;  McFarland  v.  Goodman j  13  Am. 
Law  Reg.,  697;   In  lie  Deiert,  reported  14  Am.  Law 
Reg.,  page  166,  and  in  other  cases  cited  in  Smyth  on 
Homestead. 

One  of  the  grounds  taken  against  the  doctrine  of 
these  cases  is,  that  while  the  deed  is  null  and  void  as 
to  creditors,  it  is  valid  between  the  parties.  The 
debtor  having  by  the  deed  conveyed  his  entire  interest 
has  nothing  upon  which  his  claim  of  homestead  can 
operate. 

It  must  be  borne  in  mind,  however,  this  is  a  con- 
troversy between  the  creditors  on  the  one  hand,  and 
the  debtor  and  fraudulent  alienee  on  the  other.  What 
are  the  rights  of  the  former  in  such  a  controversy? 

Simply  to  have  the  deed  annulled;  to  be  placed 
precisely  in  the  same  position  they  occupied  before. 
Can  they  claim  more.  If  the  debtor  has  a  valid  claim 
to  the  homestead  as  against  them,  before  the  execu- 
tion of  the  deed,  how  is  their  condition  improved  by 
the  deed  ?  Their  judgments  are  only  a  lien  upon  the 
pro|)erty  of  the  debtor.  It  is  not  competent  for  them, 
while  selling  that  property,  to  insist  it  is  not  the 
debtor's  property.  The  validity  of  the  fraudulent  con- 
veyance as  between  the  parties  is  no  concern  of  the 
creditors.  All  that  they  can  claim  is,  that  as  against 
them  it  can  confer  no  rights  upon  anyone.    If  anyone 
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'^77-     can  Bet  up  the  estoppel  it  would  seem  to  be  the  fraud- 
Term,    ulent  grantee.    But  in  this  case  he  asserts  no  such 


claim.     But  the  creditors,  through  him,  seek  to  appro- 

aoud&Co  pfi^^t©  that  the  law  does  not  allow  them,  nor  the  deed 
„  ^-       confer  upon  them.    If  the  debtor  makes  a  fraudulent 

Repass  ^ 

&  ais.  conveyance  of  property  in  which  he  has  a  right  of 
homestead  under  the  constitution,  what  is  it  to  the 
creditors,  so  far  as  the  homestead  is  concerned.  The 
injury  to  them  is  in  the  fraudulent  conveyance  of  that 
to  which  there  is  no  claim  of  homestead.  When  the 
conveyance  is  annulled,  and  they  are  restored  to  their 
own,  they  have  obtained  all  that  they  can  justly  claim. 
They  cannot  be  heard  in  one  breath  to  say  that  the 
conveyance  is  a  nullity  as  to  them,  and  in  the  next  to 
assert  it  confers  upon  them  new  rights  because  it  is 
valid  between  the  parties. 

Much  was  said  in  the  course  of  the  argument  with 
respect  to  the  policy  of  denying  the  benefit  of  the 
homestead  exemption  to  a  shuffling  and  dishonest 
debtor,  who  attempts  to  defeat  the  just  claims  of  cred- 
itors by  a  fraudulent  alienation  of  his  property.  It 
must  be  remembered  that  the  law  does  not  confine  its 
remedial  action  to  such  conveyances  as  are  tainted 
with  actual  fraud.  Fraud  in  law,  constructive  fraud, 
when  there  is  no  mala  Jides,  is  also  a  ground  for  the 
annulment  of  conveyances  at  the  suit  of  creditors.  If 
the  deed  is  voluntary,  or  if  it  be  upon  insufficient  con- 
sideration, it  is  fraudulent  and  void  as  to  creditors, 
however  fair  may  be  the  motives  of  the  grantor.  The 
books  are  full  of  cases  in  which  such  deeds  have  been 
vacated  without  the  slightest  imputation  of  actual 
fraud  or  bad  faith  in  either  of  the  parties.  The  gran- 
tor, often  supposing  himself  to  be  possessed  of  ade- 
quate means  to  pay  all  his  debts,  does  precisely  whitt 
the  homestead  law  attempts  to  "do — makes  provision 
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for  his  family.     It  tarns  out  that  his  remaining  estate,  '^77- 

from  unforeseen  causes,  is  inadequate  to  meet  the  de-  Tenn. 
mands  of  creditors;  and  the  deed  is  declared  to  be 


fraudulent  and  void — not  fraudulent  in  fact,  but  in  cioud&Co 
law.    Does  the  debtor  forfeit  all  claim  to  the  home-    „  v. 

Repass 

stead  exemption,  because  he  has  innocently  attempted  &  ais. 
to  secure  his  family  against  want?  I  imagine  not. 
The  court  is  dealing  in  that  case,  not  with  a  dishonest 
debtor,  but  with  an  unfortunate  one.  And  the  argu- 
ment founded  on  the  supposed  public  policy  fails. 
The  result  of  such  reasoning  is,  that  in  every  case  the 
courts  will  be  called  upon  to  enquire  into  the  motives 
of  the  debtor  in  making  the  conveyance;  and  if  they 
are  found  to  be  fraudulent,  a  different  effect  will  be 
given  to  the  conveyance  from  what  it  would  have 
when  the  motive  is  an  honest  one.  And  thus  a  deed^ 
which.  It  is  conceded,  vests  no  title  in  the  creditor,  is 
to  be  construed  as  conferring  upon  him  rights,  or  not, 
according  to  the  motive  with  which  it  was  executed. 

It  is  a  sufficient  answer  to  all  this,  that  the  right  to 
the  homestead  rests  upon  no  such  technical  and  un- 
satisfactory distinctions.  The  constitution  does  not 
recognize  them.  This  argument,  founded  on  the 
policy  of  punishing  the  debtor  for  an  attempted 
fraud,  finds  no  support  or  countenance  in  that  instru- 
ment. If  the  comfort  and  protection  of  the  debtor 
were  alone  involved,  there  might  be  some  force  in  the 
argument.  But  no  one  can  look  into  the  provision  of 
our  constitution  and  the  adjudicated  cases  of  other 
states,  and  fail  to  see  that  the  primary  object  is  to  pro- 
vide for  the  family.  As  was  said  by  the  supreme 
court  of  Ohio  in  Sears  v.  Hanks^  14  Ohio  R.  498,  601, 
^<the  humane  policy  of  the  homestead  act  seeks  not  the 
protection  of  the  debtor;  but  its  object  is  to  protect 
his  &mily  from  the*  inhumanity  which  would  deprive 
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1^77-    its  dependent  members  of  a  home.     And  in  aid  of 
Term,    this  wise  and  humane  policy  the  whole  act  should  re- 

\ ceive  as  liberal  a  construction  as  can  be  fairly  given  to 

cioud&Co  it-  W®  think  its  provisions  protect  the  debtor's  fiEimily 
^-  as  against  his  creditor  in  the  actual'  enjoyment  of  a 
&ais.  homestead,  irrespective  of  the  title  or  tenure  by 
which  it  is  held."  See  Smyth  on  Homestead  and  Ex- 
emption, section  5S2.  In  the  constitution  and  laws  of 
all  the  states,  and  in  the  decisions  of  all  the  courts, 
the  idea  is  kept  prominently  in  view,  that  the  great 
purpose  of  the  homestead  exemption  is  not  merely  the 
benefit  of  the  husband  or  parent,  but  the  maintenance 
and  security  of  the  family  against  the  imprudence, 
mismanagement  and  neglect  of  the  former.  Smyth 
on  Homestead  and  Exemption,  sections  1  to  14,  inclu- 
sive. In  the  language  of  Judge  DiUoriy  "  if  the  law 
gave  to  a  single  man  the  right  to  his  exemption,  it 
would  accord  to  the  natural  desire  to  punish  fraud  to 
visit  a  penalty  upon  him;  but  to  announce  a  forfeUure 
upon  him,  where  there  is  a  family,  subverts  the  policy 
on  which  the  exemption  is  provided  and  allowed. 

Upon  these  grounds,  my  opinion  is,  that  when  there 
is  a  fraudulent  conveyance  of  property,  which  is  sub- 
sequently annulled  at  the  suit  of  the  creditor,  the  gran- 
tor is  not  estopped  as  against  the  creditor  to  assert  his 
right  of  homestead  in  the  premises. 

It  is  proper  further  to  say  that  in  the  present  case 
there  is  no  satisfactory  proof  of  the  existence  of  ac- 
tual fraud  in  the  deed  which  is  the  subject  of  contro- 
versy. The  decree  of  the  circuit  court  declares  that 
the  deed  was  executed  in  fraud  of  the  rights  of  iht 
ihen  existing  creditors  of  James  B.  Hurt,  and  is  there- 
fore void  as  to  them.  This,  I  think,  is  a  distinct  inti- 
mation of  fraud  in  law,  which  was  sufficient  to  vacate 
•the  conveyance  as  to  existing  creditors ;  and  so  under- 
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standing  it,  I  am  satisfied  the  decree  is  unqaestionably     1^77- 
<3orrect.     There  is  however,  another  reason  or  element    Term. 

in  this  case  which  distinguishes  it  from  others  in  which 

there  is  simply  a  fraudulent  or  voluntary  conveyance.  qo^Co 
By  the  deed  which  is  impeached  as  fraudulent,  John  ^• 
B.  Hurt  stipulates  to  pay  as  the  purchase  money  of  &  ais. 
the  land,  the  sum  of  $4,000,  payable  in  instalments  of 
$500  each,  except  the  last,  which  amounted  to  $1,500; 
all  bearing  twelve  per  cent.  This  deed  bears  date  the 
18th  January,  1872.  On  the  13th  May,  1872,  James 
B.  Hurt,  the  grantor,  filed  his  declaration  and  deed  of 
homestead,  and  by  it  he  claimed  as  exempt,  two  of  the 
bonds  of  $500  each  given  him  for  the  purchase  money 
of  the  land.  At  that  time  none  of  the  judgments  in 
controversy  had  been  recovered,  so  that  there  was  no 
lien  on  the  land,  and  no  debt  which  would  prevent  the 
claim  of  homestead.  As  already  stated,  the  deed  of 
conveyance  is  set  aside,  not  on  the  ground  of  actual 
fraud,  but  because  the  creditor  is  delayed  by  the  long 
credits  given  to  the  purchaser.  And  now  it  is  claimed 
that  the  grantor  has  forfeited  his  right  to  a  homestead 
both  in  land  and  purchase  money.  In  the  land  be- 
cause the  deed  is  valid  between  him  and  the  grantee, 
and  divests  him  of  all  title:  In  the  purchase  money, 
because  the  deed  is  set  aside.  The  inconsistency  of 
this  position  is  apparent  at  a  glance.  John  B.  Hurt, 
the  grantee,  can  only  hold  the  land  by  paying  the  pur- 
chase money.  So  soon  as  the  court  divested  him  of 
the  title,  he  was  released  from  his  obligation  to  pay. 
The  consideration  npon  which  that  obligation  was 
founded  has  failed.  How  then  can  he  claim  the  land 
as  against  James  B.  Hurt.  He  has  no  longer  the 
shadow  of  a  title.  The  decree  of  the  court  vacates 
the  purchase  effectually,  and  restores  all  the  parties  to 
their  former  position.    In  this  case  the  argument  in 
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'^77.     fiavor  of  the  creditor,  founded  on  the  supposed  validity 

Tenn.    of  the  deed  between  the  parties,  again  fails.    As  the 

; right  to  homestead  in  the  purchase  money  has  failed 

Cioud&Co  "^y  ^^^  action  of  the  creditors,  they  certainly  cannot 

j^^-       object  to  the  allowance  of  the  homestead  in  the  land. 

&ais.  For  the  re^ons  stated,  I  am  for  affirming  the  decree 
of  the  circuit  court  in  all  respects. 

All  the  judges  who  sat  concurred  in  the  opinion  of 
Christian^  J.,  except  so  much  as  related  to  the  effect  of 
the  deed  upon  the  grantor's  homestead.  On  that  point 
Moncure^  P.,  concurred  in  the  opinion  of  Staples^  J. 

Decree  apfirheb. 
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Term. 


J.  W.  Lester  ^  als.  v.  F,  W.  Lester  ^  als. 

July  26. 

1.  A  parol  contract  between  a  father  and  his  son,  whereby  the  father       i877- 

agreed  to  give  to  the  son  a  certain  tract  of.  land,  on  the  consideration  J^ 
that  the  son  would  support  the  father  and  his  wife  for  their  lives,  is  a 
valid  contract,  and  will  be  enforced  at  the  suit  of  the  children  of  the 
son  after  his  death  against  other  children  of  the  father,  ^ho  had 
fraudulently  procured  a  deed  for  the  land  from  the  father,  with  the 
knowledge  of  the  said  contract. 

2.  The  principles  on  which  the  specific  execution  of  a  parol  contract  on 

the  ground  of  part  performance  will  be  enforced  are:  When  the 
parol  agreement  is  specific  and  definite  in  its  terms;  the  acts  of  part 
performance  refer  to,  result  from  or  are  done  in  pursuance  of  the 
agreement ;  and  the  agreement  has  been  so  far  executed,  that  to  re- 
fuse to  complete  its  execution  would  operate  a  fraud  upon  the  party, 
and  place  him  in  a  situation  which  does  not  lie  in  compensation. 
And  in  this  case  all  these  conditions  exist. 

This  was  a  suit  in  equity  in  the  circnit  conrt  of 
Floyd  county,  brought  by  J.  W.  Lester  and  others, 
children  of  Abner  Lester,  Jr.,  deceased,  against  Flem*- 
ing  W.  Lester  and  others.  The  object  of  the  suit  was 
to  enforce  a  parol  contract,  by  which  the  plaintifis 
alleged  in  their  bill,  Abner  Lester,  the  elder,  agreed 
with  his  son,  Abner  Lester,  Jr.,  that  the  said  Abner  Les- 
ter, Jr.,  should  have  a  certain  tract  of  land  which  had 
been  patented  to  Abner  Lester,  the  elder,  in  consider- 
ation that  Abner  Lester,  Jr.,  should  support  the  said 
Abner,  the  elder,  and  his  wife,  during  their  lives;  and 
to  set  aside  a  deed,  as  having  been  fraudulently  pro- 
cared,  bv  which  Abner  Lester,  the  elder,  conveyed  to 
VOL.  xxvni— 98 
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'^77.    his  son,  Fleming  W.  Lester,  and  his  daughter,  Eliza- 
Term,    beth  Thompson,  the  land  referred  to  in  said  contract; 

and  also  to  iujoin  a  judgment  in  ejectment,  which 

^ter^ais/ these  last  named  parties  had   recovered  against  the 
w  Les-  P'^^°^^^  ^^^  ^^®  possession  of  the  land.    The  defen- 
ter&ais.  dants  demurred  to  the  bill;  and  also  answered,  deny- 
ing the  allegations  of  the  bill. 

A  large  mass  of  testimony  was  taken  by  both  the 
plaintiffs  and  defendants;  and  the  cause  coming  on 
to  be  finally  heard,  the  court  dissolved  the  injunction 
which  had  been  granted,  and  dismissed  the  bill.  And 
thereupon  J.  W.  Lester  and  the  other  plaintiflfe  ob- 
taine(f  an  appeal  to  this  court.  The  case  is  sufficiently 
stated  in  the  opinion  of  Anderson^  J. 

J.  W.  Shelton  and  J.  S.  Tiptoriy  for  the  appellants. 

Taybr  ^  Phlegar^  for  the  appellees. 

Anderson,  J.,  delivered  the  opinion  of  the  court. 

The  bill  alleges  a  parol  contract  between  a  father 
and  his  son  for  the  sale  and  purchase  of  a  tract  of 
land;  part  performance  by  the  son,  so  as  to  take  the 
case  out  of  the  statute  of  frauds,  and  the  faithful  per- 
formance of  the  contract  on  the  part  of  the  vendee. 
It  charges  that  after  the  vendee  and  his  heirs  had  held 
uninterrupted  possession  for  near  twenty  years  under 
the  said  contract,  and  had  made  valuable  improve- 
ments on  the  place,  the  defendants,  taking  advantage 
of  the  advanced  age  and  infirmities  of  the  vendor, 
being  in  his  eighty-eighth  year,  fraudulently  procured 
of  him  a  conveyance  to  them  of  the  same  land,  and, 
soon  after  his  death,  which  occurred  in  a  few  months 
after  the  execution  of  said  conveyance,  instituted  an 
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action  of  ejectment  against  them  in  the  circuit  court     1^7- 
of  Floyd  county,  to  oust  them  from  the  possession  of    Tenn. 

the  said  tract  of  land;  and,  they  being  unable  to  make 

their   defence  at  law,  recovered  judgment   against  ^te^  ^^' 
them;  and  the  bill  prays  that  said  conveyance  may  be     ^'r^ 
set  aside  as  fraudulent,  the  specific  execution  of  said  ter&ais. 
contract  by  a  conveyance  to  the  plaintiffs,  the  heirs  of 
the  vendee,  who  has  departed  this  life,  of  the  title  to 
said  tract  of  land,  and  an  injunction  to  the  execution 
of  the  said  judgment  in  ejectment. 

The  defendants  demurred  to  the  bill,  and  also  an- 
swered, denying  its  material  allegations. 

If  the  demurrer  cannot  be  sustained,  then  the  deci- 
sion must  depend  on  the  question  whether  the  evidence 
supports  the  allegations  of  the  bill.  The  demurrer 
raises  the  question  whether  the  bill  alleges  a  parol 
contract,  and  such  part  performance  of  it  as  will  take 
it  out  of  the  statute  of  frauds,  which  a  court  of  equity 
can  enforce  by  decreeing  its  specific  execution.  There 
are  two  agreements  alleged  by  the  bill.  It  is  alleged, 
first,  that  the  father  and  son  agreed  to  enter  the  land  • 
jointly,  and  to  obtain  a  grant  from  the  commonwealth 
for  the  same,  in  which  they  would  be  equally  inte- 
rested; and  that  this  agreement  was  carried  into  effect 
and  the  grant  obtained.  There  is  some  foundation  for 
this  allegation  in  the  evidence.  The  proof  tends  to 
show  that  there  had  been  an  entry  made  previously  of 
the  same  land,  for  the  benefit  of  the  son,  as  early  as 
1846  or  '7;  and  that  subsequently  the  father's  entry, 
eurvey  and  grant,  in  his  own  name,  were  intended  by 
him  wholly  for  the  son.  But  the  allegation  of  the  bill 
is  not  fully  sustained  as  to  this  agreement;  and  it 
seems  to  be  abandoned  or  not  insisted  on  by  the  plain- 
tiflb,  who  rely  upon  the  otber  agreement  set  out  in  the 
bill,  that  for  and  in  consideration  of  the  support  and 
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'^77*  maintenance  of  Abner  Lester,  the  father  and*  his  wifa 

July 

Term,  as  long  as  they  lived,  by  Abner  Lester,  Jr.,  the  imme- 


diate  ancestor  of  the  plaintiffs,  he  should  have  the 

ter&ais.  ^^'^  tract  of  land;  that  is,  the  interest  of  the  said 

^  „T\      Abner,  the  elder,  which  united  with  whatever  interest 
r.  W.  Lcs-  '  ' 

ter  &ais.  he,  the  younger,  might  have  therein,  would  invest  him 
with  the  fee  simple  title  to  the  whole.  The  question 
raised  by  the  demurrer  is  as  to  that  contract.  Is  it 
such  as  a  court  of  equity  can  specifically  execute  ? 

There  is  perhaps  no  higher  moral  obligation  than 
that  which  rests  upon  children  to  support  their  aged  or 
infirm  parents,  who  are  unable  and  are  destitute  of 
the  means  to  support  themselves.  And  that  man  or 
woman  who  would  deny  the  obligation,  and  who 
would  withhold  any  aid  it  was  in  their  power  to  give 
in  the  support  of  those,  when  in  need,  from  whom 
they  derived  their  existence,  and  who  tenderly  watched 
over  and  protected  and  nurtured  them  when  in  help- 
less infancy  and  childhood  and  until  they  were  old 
enough  and  able  to  provide  for  themselves,  would  be 
•  justly  chargeable  with  base  ingratitude  and  impiety, 
and  would  meet  with  condemnation  and  reproach  in 
any  civilized  community. 

But  this  is  an  obligation  which  rests  alike  upon  all 
the  children  of  parents  who  need  their  assistance. 
And  it  is  entirely  consistent  with  this  principle  for  a 
parent  to  throw  this  burden  upon  one  of  his  children 
who  is  willing  to  undertake  it,  and  to  relieve  the 
others  from  that  burden,  and  to  compensate  him  for  it 
by  agreeing  to  give  him  his  land,  or  a  part  of  it,  as  he 
might  consider  it  adequate.  It  is  surely  competent  for 
a  parent  to  enter  into  an  agreement  with  one  of  his 
sons  to  give  him  all  that  he  has,  in  consideration  of 
his  agreement  to  support  his  fistther  and  mother  as 
long  as  they  live.    (In  this  case  there  is  evidence  tend- 
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iDg  to  prove  that  he  had  previously  advanced  hie  only     '^7« 
other  son,  who  is  defendant  in  this  suit  and  plaintiff    Term. 

in  the  writ  of  ejectment,  with  one  hundred  and  fifty 

acres  of  land.)    And  if  the  contract  was  fairly  entered  \^  ^  ^is. 
into,  and  is  in  writing,  and  the  son  performs  his  part     ^'r^ 
of  the  agreement  faithftilly,  there  is  no  court  of  equity  ter&als. 
that  would  not  enforce  the  agreement  against  the 
father,  or  his  other  children  after  his  death  who  might 
Bet  up  a  claim  to  the  property.    If  the  contract,  when 
in  writing,  would  be  enforced  as  founded  upon  valu- 
able consideration,  it  would  in  like  manner  be  deemed 
A  valuable  consideration  when  the  contract  was  by 
parol.     And  such  a  contract,  when  not  in  writing, 
etands  upon  the  footing  of  other  parol  contracts  for  a 
valuable  consideration. 

With  regard  to  parol  contracts,  whilst  this  court  has 
ever  regarded  the  statute  of  frauds  as  dictated  by  a 
wise  and  sound  policy,  and  to  be  firmly  enforced,  yet 
it  must  be  with  that  equitable  construction  which  has 
been  given  to  it,  and  which  is  coeval  with  the  statute 
itself;  to  wit,  that  it  was  designed  to  prevent  frauds, 
and  should  not  be  interpreted  and  enforced,  so  as  to 
T)e  made  an  instrument  of  fraud.  The  principles  upon 
which  courts  of  equity  will  enforce,  specifically,  parol 
contracts,  upon  the  ground  of  part  performance,  are 
well  settled,  and  have  been  repeatedly  recognized  by 
this  court.  When  the  parol  agreement  is  certain  and 
definite  in  its  terms;  and  the  acts  in  part  performance 
refer  to,  result  from,  or  are  done  in  pursuance  of  the 
agreement;  and  the  agreement  has  been  so  far  exe- 
cuted, that  to  refrise  to  complete  its  execution  would 
operate  a  fraud  upon  the  party,  and  place  him  in  a  situa- 
tion which  does  not  lie  in  compensation,  ^^when  these 
three  things  concur,''  it  was  held  by  this  court  in 
Wright  v.  Puckety  22  Gratt.  870,  Judge  Christianas  opin- 
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'^77.    ion  concnrred  in  by  the  other  jadges,  "a  court  of 
Term,    equity  will  decree  specific  execution/* 
The  contract  hereinbefore  recited,  as  alleged  in  the 

T  W  Les- 

ter  &  ais.  ^^^  is  certain  and  dejiniie  in  its  terms.  The  acts  of  part 
F  w  Les  performance  are  thus  alleged  in  the  bill.  "At  the  time 
ter  &  ais.  this  agreement  was  made,  which  it  is  believe^  never 
was  reduced  to  writing,  the  land  was  in  woods,  and 
under  this  agreement^  Abner  Lester,  Jr.,  was  put  in  posses- 
sion; cut  the  first  stick  of  timber  on  it;  built  a  house, 
barn,  stables,  and  such  buildings  and  appurtenances  as 
are  usual;  cleared  out  the  land,  cultivated  it,  planted 
out  fruit  trees,  and  in  every  respect  used  and  enjoyed 
the  land  as  his  own,  until  the  day  of  his  death,  which 
happened  in  the  year  1862;"  and  the  possession  con- 
tinued in  his  heirs  until  the  present.  The  bill  further 
alleges  that  Abner  Lester,  Jr.,  amply  provided  for  and 
supported  the  said  Abner,  the  elder,  and  his  wife,  as 
long  as  he  lived.  And  that  after  the  death  of  Abner, 
Jr.,  his  children  provided  for  and  supported  the  said 
Abner,  the  elder,  and  his  wife,  their  grand-parents,, 
and  took  them  to  their  house  to  live  with  them,  that 
they  might  the  better  provide  for  their  comfort,  until 
they  were  inveigled  away  by  the  defendants,  when 
they  were  very  old,  that  they  might  carry  out  their 
fraudulent  purpose  of  defeating  the  execution  of  the 
aforesaid  contract  of  the  old  man  with  Abner,  Jr.,  of 
which  they  were  informed;  which  purpose  they  ac- 
complished, a  short  time  before  the  death  of  the  old 
man,  by  fraudulently  procuring  him,  in  violation  of 
his  contract  with  the  deceased  son,  and  in  fraud  of  the 
rights  of  the  plaintiffs,  to  execute  to  them,  a  convey- 
ance of  the  land  in  controversy,  and  of  his  interest  in 
a  suit,  which  they  had  caused  to  be  brought  against 
one  of  the  plaintiffi,  John  W.  Lester,  for  the  use  and 
occupation  of  the  land  in  controversy,  for  one  year» 
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It  manifestly  appears,  therefore,  that  according  to  the  '^7- 
allegations  of  the  bill,  the  three  things  concur,  upon  Term. 
the  concurrence  of  which  this  court  held  in  Wright  v. 

T  W  Les- 

Pucket^  suprUj  that  a  court  of  equity  will  decree  spe-  t^ ^ g^' 
cific  execution.    It  follows  that  the  demurrer  was  not  -,  ,J-_ 

F.W.  Les- 

well  tal^en,  and  that  it  ought  to  have  been  overruled.  ter&aU. 

It  appearing  then  that  the  plaintiffs,  by  their  bill, 
have  presented  a  good  case  for  specific  performance, 
and  for  the  relief  which  they  seek,  if  sustained  by  the 
proofs;  it  only  remains  to  enquire,  are  the  material 
allegations  of  the  bill  sustained  by  the  evidence  in  the 
record.  The  judge  then  proceeds  to  comment  on  the 
testimony,  and  arrives  at  the  following  conclusions: 

There  seems  to  be  no  doubt  from  the  evidence,  that 
Abner  Lester,  the  elder,  contracted  to  let  Abner,  his 
son  have  the  land,  but  also  that  he  gave  assurance  to 
him  when  he  was  about  joining  the  army,  evidently 
under  the  apprehension  that  he  might  not  return,  that 
the  land  was  his,  that  his  children  should  have  it  if  he 
did  not  return,  and  that  it  would  be  a  home  for  his 
family.  And  after  the  death  of  his  son  Abner,  he 
renewed  and  confirmed  the  assurances  to  his  children, 
that  he  had  given  it  to  their  father,  and  that  they  by 
carrying  out  their  father's  contract  of  maintenance 
and  support,  should  have  the  laud.  And  after  the 
death  of  their  father,  he  and  their  grandmother  moved 
to  his  late  residence  and  lived  with  them. 

The  evidence  is  also  abundant  to  show  the  acts  of 
part  performance  by  the  said  Abner,  Jr.  That  he 
entered  and  took  possession  of  the  land  under  his 
agreement  with  his  father  in  the  year  1858  or  ^4; 
that  he  cleared  out  and  cultivated  it,  and  that  he  built 
a  dwelling-house,  barn  and  stables  upon  it;  that  he 
supported  his  father  and  mother  from  1858  or  '4  until 
his  death  in  1862,  and  that  after  his  death  his  children 
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'^7.     took  them  to  live  with   them,  and  supported  them 

Term,    well;  that  they  were  very  able  and  willing,  and  offered 

to  continue  to  support  them,  until  they  were  per- 

ter  &  ais.  suaded  by  the  defendants  to  leave  them.     There  is  the 

r?  w  T      evidence  of  one  or  two  witnesses,  one  of  whom  ac- 

r.  W.  Lres- 

ter  &  als.  knowledged  himself  an  enemy  of  John  W^  Lester^ 
who  speak  of  some  expression  of  dissatisfaction  by  the 
old  man,  and  one  of  them  of  his  sending  a  message  to 
his  son,  F.  W.  Lester,  to  come  and  take  him  to  his 
house.  It  would  be  strange  if  the  defendants  had  been 
unable  to  create  some  dissatisfaction  in  the  minds  of 
the  old  people,  and  to  make  them  think  they  were  not 
treated  as  well  as  they  might  be.  But  the  proof  on  the 
other  hand  is  abundant  that  the  old  man  was  well 
pleased  with  his  home  with  the  children  of  his  de- 
ceased son,  and  with  their  treatment  of  his  wife  and 
himself,  and  that  he  was  very  averse  to  leaving  them, 
and  that  he  complained  of  the  pertinacity  with  which 
F.  W.  Lester  had  urged  him  to  leave  them  and  to  live 
with  him;  that  on  one  occasion  said  Fleming  actu- 
ally sent  a  man  to  convey  him  to  his  house,  which  was 
about  eight  miles  distant,  when  he  refused  to  go,  and 
the  man  had  to  return  without  him;  that  he  sent  for 
him  again,  when  he  agreed  to  go  only  on  a  visit;  that 
finally,  however,  in  July  1867,  the  said  Fleming  W. 
Lester  had  him  carried  to  his  house;  and  there  is 
much  testimony  to  show  that  he  was  anxious  to  return 
to  his  home  with  his  grandchildren ;  that  he  applied 
to  different  persons,  and  to  Fleming  himself,  to  have 
him  taken  back,  or  to  lend  him  a  horse  to  return,  but 
without  success;  Fleming  thought  his  horses  were  eo 
poor  and  needed  rest,  that  he  could  not  let  his  father 
have  one  of  them  to  return  to  his  home,  but  kept  the 
old  man  with  him,  and  finally  got  him  to  execute  the 
deed  bearing  date  August  11th,  1870,  conveying  to 
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the  defendantB  the  land  in  controversj  and  his  interest     '^7* 

in  a  suit  which  Fleming  doubtless  caused  him  to  have    Term. 

brought  against  John  W.  Lester  for  the  rent  of  the 

1  J.  W.  Les- 

place.  ter&als. 

The  contract  which  has  been  established  between  „  ,J- 

F.  W.  Les- 

the  old,  man  and  his  deceased  son,  it  is  shown,  was  ter  &  ais. 
known  to  the  defendants.  They  were  all  informed  of 
that  contract,  and  of  its  faithful  performance  too  by 
their  brother  during  his  life,  and  of  the  care  which  his 
children  had  for  their  aged  grand-parents,  and  the 
support  they  had  provided  for  them  by  their  hard  work 
during  the  remaining  period  of  about  three  years  of 
the  war,  when  it  was  so  hard,  even  for  those  who  were 
most  favorably  circumstanced,  to  obtain  the  necessa- 
ries of  life,  and  of  their  continued  and  plentiful  sup- 
port of  them  as  long  as  they  allowed  them  to  remain 
with  them..  They  also  knew  that  the  plaintiffs  were 
able  and  willing  to  take  care  of  them,  and  support 
them  as  long  as  they  lived,  and  offered  to  do  so  in  ful- 
filment of  their  father's  contract.  But  that  was  not 
satisfactory  to  these  defendants.  Was  it  that  they 
were  desirous  of  providing  for  the  greater  comfort  of 
their  aged  parents?  What  could  have  begotten  this 
new-born  solicitude  in  their  behalf?  Where  were  they, 
that  they  could  not  visit  them  and  minister  to  them 
during  the  lifetime  of  their  brother  Abner?  And 
after  their  brother's  death  we  do  not  hear  of  their 
visiting  them,  or  lending  a  helping  hand  for  their  sup- 
port and  comfort  during  that  period  of  greatest  trial 
and  suffering  this  country  has  ever  known  whilst  the 
war  lasted,  not  even  after  their  parents  and  the  family 
of  their  deceased  brother  was  deprived  of  the  aid  and 
comfort  of  his  eldest  son,  who  was  called  into  the 
^rmy^.which  must  have  been  very  soon  after  the  death 

^f  his  father.    It  is  not  until  some  time  after  the  close 
Vol.  xxvin — 94 
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Tui^     of  the  war  that  we  hear  of  their  showing  any  solid- 
Term,    tude  in  regard  to  their  aged  parents;  and  then  it  was^ 


as  the  sequel  shows,  not  that  they  might  minister  to 

ter&'ais.  th^ir  necessities,  but  that  they  might  get  them  in  a 
F  w  Lcs-  ^^*^^^5^^  5°  which  they  would  be  under  their  control, 
ter  &  ais.  and  which  would  enable  them  to  dispossess  their  de- 
ceased brother's  children  of  their  home,  and  to  have 
it  appropriated  to  themselves,  having  previously,  in 
1870,  procured  the  old  man  to  make  them  a  deed. 

It  is  a  noticeable  fact  that,  in  1866,  Fleming  Lester,, 
on  his  own  motion,  was  declared  a  lunatic,  and  that,  in 
July  1870,  he  had  himself  discharged  from  the  com- 
mittee of  lunacy;  and  in  August,  about  one  month 
after,  this  deed  was  made. 

In  July  1871  they  instituted  an  action  of  ejectment 
against  them,  soon  after  the  death  of  their  grand- 
father, to  expel  them  from  their  home. 

I  am  of  opinion  that  the  failure  of  Abner  Lester,  the^ 
elder,  to  fulfil  his  contract  with  his  son,  and  his  con- 
veyance of  the  land  in  controversy  to  the  defendants, 
was  a  gross  breach  of  faith  and  fraud  upon  the  plain- 
tiffs, and  that  the  defendants  are  responsible  for  the 
fraud,  and  that  said  deed  is  fraudulent,  and  should  be 
set  aside  and  annulled,  and  there  should  be  a  decree  of 
specific  performance  by  the  conveyance  of  the  land  in 
controversy  to  the  plaintiffs,  and  that  the  judgment  in 
ejectment  against  them  should  be  perpetually  iujoined. 

Christian,  J.,  dissented. 

The  decree  was  as  follows. 

The  court  is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  Abner  Lester,  Jr.,  in 
his  lifetime,  purchased  the  land  in  dispute  from  his 
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father,  Abner  Lester,  Sr.,  for  and  in  consideration  of     1^77- 

July 

the  support  and  maintenance  of  the  said  Abner,  the    Term. 


elder,  and  his  wife,  during  their  lives;  and  in  pur- 

T  W  Les- 

suance  of  said  contract,  the  said  Abner,  the  younger,  ter&ais. 
was  let  into  the  possession  of  the  land  by  his  father,  ^  ^^ 
and  held  the  exclusive,  undivided  and  undisputed  pos-  ter  &  ais. 
session  thereof  until  his  death,  for  a  period  of  eight  or 
nine  years,  with  the  knowledge  and  acquiescence  of 
his  father,  who  occupied  no  part  of  it  during  that 
period,  but  lived  at  another  place  about  a  half  mile 
distant  from  his  son's  place,  and  which  was  not  a  part 
or  parcel  thereof.  That  the  said  Abner,  the  younger, 
cleared  out  land  upon  the  place  in  dispute,  which, 
prior  to  his  purchase  aforesaid,  was  in  forest,  and  with- 
out any  sort  of  improvement — built  a  dwelling-house 
and  other  buildings  upon  it — planted  orchards,  and 
cultivated  the  land  under  his  said  contract,  and  ftir- 
nished  support  and  maintenance  for  his  father  and 
mother  as  long  as  he  lived,  and  that  after  his  death 
his  children,  their  mother  not  having  survived  their 
&ther,  continued  in  possession  of  the  land  and  culti- 
vated it,  and  took  the  said  Abner,  the  elder,  and  his 
wife,  who  were  then  old  and  infirm,  to  live  with  them, 
and  gave  them  the  best  support  and  maintenance  they 
could  for  the  period  of  about  five  years,  which  the 
said  Abner  Lester,  the  elder,  accepted  in  fulfillment  of 
their  father's  contract  with  him.  That  then  the  old 
man  was  carried  away  by  his  son  Fleming  to  his  place 
of  residence,  about  eight  miles  distant,  and  was  not 
able  to  return  to  his  home  with  his  grandchildren,  the 
said  Fleming  withholding  from  him  the  means  of  re- 
turning, but  in  August  1870  caused  him,  he  then  being 
about  eight-eight  years  ol<},  to  execute  to  him  a  deed, 
conveying  to  him  and  his  sister,  Elizabeth  Thompson, 
one  of  the  appellees,  in  the  proportion  of  two-thirds  to 
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1^7-     himself,  and  one-third  to  his  said  sister,  the  most  of 

Term,    the  land  which  he  had  previously  contracted  to  convey 

to  his  deceased  son,  Abner,  of  which  they  had  notice. 

ter  &  aS  ^^^  *h®  court  being  further  of  opinion  that  the  appel- 

_  _,y-_      lants  are  entitled  to  the  said  land  under  the  contract  of 

F.  W.  Les- 
ter &als.  Abner  Lester,  Jr.,  with  the  said  Abner  Lester,  Sr.; 

and  that  the  said  deed  of  conveyance  to  Fleming 
Lester  and  Elizabeth  Thompson,  bearing  date  the  11th 
day  of  August  1870,  and  admitted  to  record  in  the 
clerk's  office  of  the  county  court  of  Floyd  county,  as 
appears  by  the  certificate  of  J.  Godfry,  deputy  clerk, 
a  copy  of  which  is  filed  with  the  record,  is  fraudulent, 
it  is  therefore  adjudged,  ordered  and  decreed  that  the 
said  deed  be,  and  is  hereby,  set  aside  and  annulled; 
and  the  appellees,  Fleming  W.  Lester,  Levi  Thomp- 
son and  Elizabeth  his  wife,  and  all  other  persons,  are 
perpetually  restrained  and  injoined  from  all  proceed* 
ings  whatsoever  to  execute  and  enforce  the  judgment 
of  the  county  court  of  Floyd,  rendered  in  their  fiavor 
against  John  W.  Lester  on  the  13th  day  of  December 
1871.  And  the  court  doth  further  decree  the  specific 
execution  of  the  contract  aforesaid  between  Abner 
Lester,  Sr.,  and  Abner  Lester,  Jr.,  for  the  tract  of  land 
granted  by  the  commonwealth  to  Abner  Lester,  by 
patent  bearing  date  the  1st  day  of  ]^ovember  1852,  a 
copy  of  which  is  filed  with  the  record,  according  to 
the  metes  and  bounds  thereof,  by  the  said' patent  de- 
scribed, except  fifty  acres  thereof,  which  it  appears  was 
sold  to  Thomas  Franklin  with  the  consent  of  the  said 
Abner  Lester,  Jr.  And  it  is  ordered  and  decreed  that 
the  sheriff  of  Floyd  county,  who  is  hereby  appointed 
a  commissioner  for  the  purpose,  do  convey  the  said 
tract  of  two  hundred  and  sixty-six  acres  of  land,  by 
metes  and  bounds  as  hereinbefore  described,  except 
fifty  acres,  part  and  parcel  thereof  sold  by  the  said 
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Abner  Lester,  Sr.,  to  Thomas  Franklin,  to  James  L.     1^77- 

July 

Lester,  Callahil  Lester,  J.  E.  Lester,  Barbara  Dicker-    Tenn. 
son,  Nancy  E.  Gray,  Sarah  Wainright  and  Rachel  W. 


Lester,  children  and  heirs  of  Abner  Lester,  Jr.,  and  ^[^^]^ 
to  Thomas  L.  Michie,  assignee  in  bankruptcy  of  John  ^. 
W.  Lester,  another  of  the  heirs  of  Abner  Lester,  Jr.,  tbr  &  ak. 
to  hold  in  common  with  the  beforenamed  grantees. 
And  it  is  further  ordered  that  the  appellees  pay  to  the 
appellants  their  costs  expended  in  the  prosecution  of 
their  appeal  here,  together  with  their  costs  in  the 
court  below. 

Degree  reybrseb. 


Digitized  by  VjOOQ IC  - 

J 


750  COURT    OF  APPEALS    OP  VIRaiNIA. 


Bartlbt  v.  McKinnby. 

July  26. 

1877.      I.  In  an  action  of  unlawful  detainer  the  defendant  appears 7  but,  though 
J^v  the  case  is  continued  for  years,  he  does  not  file  any  plea.    The  cause 

is  proceeded  in  precisely  as  if  there  was  a  plea  filed — the  jury  arc 
sworn  to  try  the  issue  joined,  and  the  defendant  makes  full  defence. 
There  having  been  a  verdict  and  judgment  in  favor  of  the  plaintiff, 
the  defendant  cannot  set  up  the  want  of  the  plea  and  issue  thereon  in 
the  appellate  court. 

2.  In  this  case  the  jury  by  their  verdict  gave  to  the  plaintiff  the  land 

clfiimed  in  her  summons,  which  included  a  half  acre  which  probably 
did  not  belong  to  her,  and  it  was  plainly  laid  down  on  the  plat;  and 
the  judgment  was  according  to  the  verdict.  The  defendant  moved 
the  court  to  set  aside  the  verdict  and  judgment ;  and  the  plaintiff,  by 
her  counsel,  in  court  released  the  said  half  acre.  The  court  there- 
upon overruled  the  defendant's  motion,  set  aside  the  judgment,  but 
not  the  verdict,  and  rendered  a  judgment  for  the  land  claimed  except 
the  half  acre. — Held  :  It  was  competent  for  the  counsel  to  release 
the  half  acre  of  land  for  the  plaintiff;  and  it  was  proper  in  the  court 
to  set  aside  the  first  judgment  and  enter  a  judgment  for  the  land  in- 
cluded in  the  verdict,  except  the  said  half  acre. 

3.  In  this  case  the  plaintiff  claimed  under  the  will  of  her  husband,  which 

gave  her  in  lieu  of  her  dower  all  his  real  estate  during  her  life,  ex- 
cept certain  portions  bequeathed  to  his  children.  The  defendant 
claimed  under  a  son  to  whom  testator  gave  a  parcel  of  land.  Evi- 
dence for  the  defendant,  that  the  plaintiff  had  been  in  possession  and 
enjoyed  the  benefits  of  one  full  half  of  the  cleared  lands  of  her  late 
husband  from  the  time  of  his  death  to  the  time  of  the  trial,  is  irrele- 
vant and  inadmissible. 

4.  Instructions  asked*for,  which  are  not  founded  on  the  evidence  in  the 

case,  are  properly  refused. 


Digiti 


ized  by  Google 


COURT   OF  APPEALS   OF  VIRGINIA.  751 

5.  The  testimony  of  a  witness  for  the  plaintiff  is  objected  to  by  the  de-       1S77. 

fendant,  because  the  witness  had  sold  to  and  rented  from  the  landlord      J^ 

ierm. 
of  the  defendant  the  land  in  dispute  by  deed  under  seal ;  and  he 

cannot  therefore  disparage  the  title  which  the  witness 'had  so  ac-     -j.     , 

knowledged. — Held  :  Though  that  would  be  ground  for  not  permit-         y. 

ting  him  to  deny  the  title  of  his  landlord  in  an  action  against  him  for  McKinnej 

rent  or  possession,  it  certainly  is  not  ground  for  his  incompetency  to 

deny  that  fact  in  a  controversy  between  other  parties,  and  in  which 

he  has  no  interest. 

5.  A  witness  intended  to  state  the  facts   according  to  the  best  of  his 

knowledge  or  understanding  and  belief.  It  will  be  so  presumed  in 
the  absence  of  evidence  to  the  contrary. 

6.  A  deposition  is  taken  to  be  read  in  a  case  in  which  Franklin  Bartley  is 

defendant,  and  that  is  the  name  given  in  the  sununons  and  to  which 
he  appeared;  but  the  name  in  which  the  action  is  carried  on  is  Wil- 
liam F.  Bartley.  The  person  is  obviously  the  same,  and  Franklin  is 
part  of  the  defendant's  name.  The  deposition  cannot  be  objected  to 
on  this  ground. 

7.  There  having  been  oral  evidence  in  the  cause  expressly  proving  that 

the  land  in  controversy  is  part  of  the  land  devised  to  the  plaintiff, 
and  the  jury  having  so  found,  though  there  may  be  documentary  evi- 
dence tending  to  show  it  was  not  embraced  in  the  tract  of  the  plain- 
tiff's husband,  yet  the  exceptions  of  the  defendant  to  the  ruling  of 
the  court  refusing  a  new  trial,  containing  the  evidence  and  not  the 
facts  proved,  the  court  certifying  its  inability  to  certify  the  facts  be- 
cause of  conflict  of  evidence,  the  appellate  court  cannot  reverse  the 
judgment,  but  must  take  it  to  be  correct. 

This  was  a  proceediDg  by  unlawful  detaioer  in  the 
<5ircuit  court  of  Scott  county,  by  Nancy  McKinney 
against  William  F.  Bartley,  to  recover  a  tract  of  land. 
There  was  a  verdict  and  judgment  for  the  plaintiff;  to 
which,  on  the  application  of  Bartley,  a  writ  of  error 
and  supersedeas  was  awarded  by  one  of  the  judges  of 
this  court.  The  case  is  fully  stated  in  the  opinion  of 
the  court  delivered  by  Moncure,  P. 

W.  H.  Boiling  J  W.  H.  Burres  and  Vance  ^  Wood,  for 
the  appellant 
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TuJ^'        -Hizj^an  and  Pridemorey  for  the  appellee. 

Term. 


Bartley 

V. 


MoNCURB,  P.,  delivered  the  opinion  of  the  court 


McKinney  This  is  a  Writ  of  error  and  supersedeas  to  a  judg- 
ment of  the  circuit  court  of  Scott  county,  rendered  on 
the  24th  day  of  August,  1875,  in  an  action  of  unlaw- 
ful detainer,  which  was  pending  in  said  court  in  the 
name  of  Nancy  McKinney,  plaintiff,  against  Franklin 
Bartley,  defendant.  The  plaintiff  claimed  a  tract  of 
land  described  in  ber  complaint  by  metes  and  bounds^ 
and  estimated  to  contain  fifty-two  acres,  lying  in  said 
county.  Both  parties  claimed  title  under  Janies  Mc- 
Kinney, who  lived  and  died  in  that  county,  and  whose 
will,  bearing  date  on  the  7th  day  of  April,  1859,  was 
duly  recorded  in  the  county  court  of  said  county  in  the 
same  year.  The  second  clause  of  his  will  was  in  these 
words:  "2.  I  will  and  bequeath  unto  my  beloved  wife, 
Nancy  McKinney,  instead  of  her  dower,  all  my  real 
estate  during  her  natural  life,  except  certain  portions 
of  the  same  hereafter  mentioned  in  this  will  and  be- 
queathed to  my  children,"  &c.  The  fourth  clause  is 
in  these  words:  "4.  I  will  and  bequeath  to  my  be- 
loved son,  David  McKinney,  all  that  part  of  my  real 
estate  which  he  now  occupies,  except  that  part  hereby 
willed  to  Louisa  Young  (by  the  third  clause  of  the  will) 
for  his  use  and  benefit  during  his  natural  life,  and  at 
his  death  to  his  children,'^  &«.  The  plaintiff  claimed 
the  land  in  controversy  as  being  a  part  of  the  land  de- 
vised to  her  for  her  life  by  her  husband,  the  said  tes- 
tator James  McKinney,  as  aforesaid.  The  defendant 
claimed  it  as  being  part  of  the  land  devised  to  David 
McKinney  for  his  life  by  his  father,  the  said  testator,  as 
aforesaid;  the  defendant  claiming  to  be  tenant  of  the 
land  in  controversy  for  a  year,  or  from  year  to  year  of 
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•H.  S.  Kane,  the  purchaser  of  the  interest  of  said  David     '^7- 
McKinney  in  the  land  devised  to  him  for  life  as  afore-    Term. 

said,  at  a  sale  made  of  said  interest  by  the  assignee  in 

bankruptcy  of  the  said  David  McKinney;  the  said  y/^ 
Kane  claiming  that  the  land  in  controversy  is  a  part  McKinney 
of  the  land  which  was  devised  to  the  said  David  Mc- 
Kinney and  purchased  by  said  Kane  as  aforesaid. 
Whether  it  is  a  part  of  the  land  which  was  devised  to 
said  Nancy  McKinney,  or  a  part  of  the  land  which 
was  devised  to  said  David  McKinney  as  aforesaid,  is 
the  only  question  on  the  merits,  which  is  involved  in 
this  case.  And  whether  it  be  one  or  the  other,  de- 
pends upon  the  question  whether  or  not  it  be  part  of 
the  testator's  land  which  was  occupied  by  said  David 
McKinney  at  the  time  of  his  father's  death  or  date  of 
his  will.  If  it  is,  then  it  is  part  of  the  land  which  was 
devised  to  the  said  David  McKinney;  if  it  is  not,  then 
it  is  part  of  the  land  which  was  devised  to  the  said 
Nancy  McKinney,  as  aforesaid. 

After  the  action  had  been  for  some  years  pending  in 
the  court  below,  verdict  and  judgment  were  at  length 
rendered  therein  for  the  plaintiff,  the  said  Nancy  Mc- 
Kinney. On  the  petition  of  the  defendant,  the  said 
Franklin  Hartley,  by  the  name  of  Wm.  F.  Hartley,  a 
writ  of  error  and  supersedeas  was  awarded  to  him  by  a 
judge  of  this  court;  which  is  the  case  we  now  have  to 
dispose  of. 

Several  errors  are  assigned  in  this  case,  which  we 
will  proceed  to  consider  in  their  order  of  assignment. 
The  first  is : 

^*  1st.  Because  no  plea  has  ever  been  filed  by  the  de* 

fendant  or  his  counsel  in  said  case,  and  no  issue  joined 

between  the  parties;  and  consequently  the  verdict  and 

judgment  are  erroneous.    Rowans  v.  QivenSj  10  GratL 

250,"  Ac. 

Vol.  xxvin — 96 
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^7*        It  does  not  appear  from  the  record  that  any  plea 
^erm.    was  actually  filed  or  put  in  by  the  defendant  in  the 

case;  tbongh  an  "issue"  is  frequently  mentioned  in 

y^   the  record,  and  a  jury  was  twice  sworn  to  try  "the  is- 

McKinney  gue,"  or  "the  issue  joined"  in  the  case,  and  verdict  and 
judgment  were  rendered  thereon.  At  the  very  court 
to  which  the  summons  was  returned  executed,  to  wit, 
June,  1872,  the  cause  was  continued  on  the  motion  of 
the  plaintiff,  and  an  order  of  survey  was  made  on  the 
motion  of  the  defendant.  At  the  next  term  of  the 
court,  to  wit,  July,  1872,  the  cause  was  continued  on 
the  motion  of  the  defendant,  and  another  order  of  sur- 
vey was  made  on  his  motion.  In  August,  1872,  the 
cause  was  continued  generally,  and  in  September, 
1872,  it  was  continued  on  the  motion  of  the  plainti£ 
In  December,  1872,  the  parties  mutually  agreed  that 
nine  jurors  should  try  "  the  issue  in  the  cause,"  and 
accordingly  nine  jurors  were  thereupon  sworn  to  try 
"the  issue  joined."  But  after  being  for  several  days 
engaged  in  the  trial,  were  unable  to  agree,  and  a  juror 
was  withdrawn,  and  the  rest  of  the  jury,  from  render- 
ing their  verdict  were  discharged.  And  thereupon, 
by  agreement  of  the  parties  by  their  attorneys,  an- 
nounced in  court,  the  cause  (which  down  to  that  time 
had  been  pending  in  the  county  court)  was  sent  to  the 
circuit  court  of  said  county,  to  be  there  proceeded  in 
to  final  determination.  In  the  circuit  court  the  cause 
was  continued,  once  generally,  once  on  the  motion  of 
the  plaintiff*,  and  five  times  on  the  motion  of  the  de- 
fendant, until  August,  1875,  when  a  jury  was  sworn 
to  try  "the  issue  joined."  And  after  being  several 
days  engaged  in  the  trial,  they  at  length  found  a  verdict 
in  these  words :  "  We,  the  jury,  find  for  the  plaintiff 
the  land  mentioned  in  the  within  summons  as  therein 
described."    And  judgment  was  thereupon  rendered, 
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'**  that  the  plaintiff  recover  against  the  defendant  the     '^' 
posBession  of  the  premises  aforesaid,  and  her  costs    Term. 


by  her  in  this  behalf  expended;  whereupon,  on  her 

motion,  a  writ  of  possession  was  awarded  to  her/'  ^/^ 
And  the  defendant  moved  the  conrt  to  set  aside  the  McKumey 
«aid  verdict  and  judgment,  and  the  court  took  time  to 
<;onsider  of  said  motion.  Afterwards,  to-wit,  on  the 
24th  day  of  August,  1875,  the  court  having  maturely 
considered  the  said  motion,  and  the  plaintiff  by  coun- 
sel in  open  court  releasing  to  the  defendant  the  parcel 
of  about  one  half  acre  of  the  land  in  dispute  described 
by  the  witness,  James  M.  Young,  in  his  testimony,  the 
boundaries  of  which  half  acre  are  set  out  in  the  re- 
<iord;  thereupon  the  court  set  aside  the  said  judgment, 
but  overruled  the  said  motion  to  set  aside  the  verdict, 
And  rendered  judgment  that  the  plaintiff  recover  pos- 
session of  all  the  premises  in  the  summons  described, 
except  the  said  half  acre,  and  that  she  recover  her 
costs  as  aforesaid. 

Thus  it  appears  that  if  there  was  in  fact  no  issue 
Joined,  and  no  plea  in  the  case,  as  there  doubtless  was 
not,  the  case  was  proceeded  in  and  tried  as  if  there 
had  been  such  plea  and  issue,  and  was  so  proceeded  in 
with  the  consent  and  by  the  co-operation  of  the  de- 
fendant himself,  who,  though  he  alone  had  the  right  to 
put  in  a  plea,  did  not  choose,  but  omitted  to  do  so,  and 
elected  to  proceed  to  trial  without.  He  cannot,  there- 
fore, take  advantage  of  his  own  wrong  and  make  the 
objection,  for  the  first  time,  in  the  appellate  court 
Had  he  made  it  in  the  court  below,  while  the  cause 
was  pending  there,  it  might,  and  no  doubt  would,  at 
once  have  been  removed.  In  fitct  he  had  a  right  to 
put  in  a  plea,  and  could  have  done  so  of  his  own  ac- 
cord, and  without  the  leave  of  the  court,  if  he  had  de- 
aired  to  do  so;  but  he  did  not 
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1^7-  Id  fitct  the  defendant  has  sustained  no  injury  by 
Tenn.  what  has  been  done  in  the  court  below  in  that  respect; 
and  the  case  was  tried  precisely  in  the  same  manner 


^^  ^  and  with  the  same  effect  as  if  the  plea  of  not  guilty 
McKinney  jj^^  been  put  in,  and  issue  thereon  had  been  joined  in 
the  case. 

Formerly,  we  know,  there  was  no  provision  for  any 
plea  in  such  a  case,  but  it  was  a  summary  proceeding 
commenced  by  the  warrant  of  a  justice  of  the  peace, 
and  triable  before  three  justices,  and  without  plead- 
ings. See  1  Rob.  Pr.,  old  edition,  pp.  496-498,  and 
authorities  cited. 

But  now  it  is  a  proceeding  of  more  formality.  See 
Code  of  1873,  ch.  130,  enabodying  the  act  of  1870,  71, 
Sess.  Acts  p.  173,  ch.  130.  Still  there  is  but  one  plea 
provided  for,  which  is  the  plea  of  "not  guilty,"  which 
the  defendant  may  put  in  or  not  at  his  election,  and  if 
he  elect  not  to  put  it  in,  and  chooses  to  go  to  trial,  as 
the  defendant  did  in  this  case,  without  putting  it  in,  the 
effect  is  precisely  the  same  under  the  law  as  if  he  had 
put  it  in.  The  law  provides  that  "if  the  defendant 
appear  and  plead,  his  plea  shall  be  "  not  guilty."  Upon 
this  issue,  or  upon  the  return  of  the  first  or  any  subse- 
quent summons  "executed,"  the  court  or  justice  as  the 
case  may  be,  shall  try  whether  he  unlawftilly  withholds 
the  premises  in  controversy.  When  the  summons  is 
returnable  to  a  court,  a  jury  may  be  impaneled  to  try 
the  case  upon  the  application  of  either  party,  at  any 
time  before  the  trial.  Id.  §  2.  The  law  further  pro- 
vides, that  "if  it  appear  that  the  plaintiff  was  forcibly 
or  unlawfully  turned  out  of  possession,  or  that  it  was 
unlawfully  detained  from  him,  unless  it  also  appear 
that  the  defendant  has  held  or  detained  the  possession 
for  three  years  before  the  date  of  the  summons,  the 
verdict  or  judgment  shall  be  for  the  plaintiff  for  the 
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fiaid  premises,  or  such  part  thereof  as  may  be  found  to     '^7* 
have  been  so  held  or  detained.    When  part  only  of    Term. 

the  premises  is  found  for  the  plaintiflF,  the  verdict  or " 

judgment  shall  describe  the  part  so  found.    In  such       y^  ^ 
cases  the  verdict  or  judgment  shajl  be  for  the  plaintiff.  McKinney 
•  If  the  verdict  be  for  the  defendant  as  to  the  whole, 
judgment  shall  be  for  him."    Id.  §  8. 

The  case  is  very  different  from  that  of  Rowans  v. 
GivenSj  suprUy  relied  on  in  the  petition,  and  the  cases 
<5ited  in  that  case.  If  this  were  an  ordinary  case,  it 
might  be  material  to  enquire  whether,  according  to 
what  is  said  by  this  court  in  Southside  R.  R.  Co.  v. 
DanUlj  20  Gratt.  844,  cited  in  the  argument,  there 
would  be  any  error  of  which  the  party  could  avail 
bimself  on  the  ground  taken  in  the  first  assignment 
of  error.  What  is  said  in  the  opinion  of  Judge  Star 
pleSy  which  was^  concurred  in  by  all  the  judges  who  sat 
in  that  case,  in  regard  to  ^^  the  spirit  of  the  modern 
cases,  and  the  disposition  manifested  by  the  courts  to 
disregard  mere  technical  objections,  unless  there  be 
omitted  something  so  essential  to  the  action  or  de- 
fence that  judgment  according  to  law  and  the  very 
right  of  the  case  cannot  be  given/'  Id.,  pp.  860  and 
861,  strongly  applies  to  this  case.  But,  without  con- 
sidering  that  question,  we  are  of  opinion  that  there  is 
no  error  in  the  judgment  on  the  ground  taken  in  the 
first  assignment  of  error. 

The  second  assignment  of  error  is: 

2nd.  ^'Because  the  verdict  and  first  judgment  ren- 
dered in  the  case  were  both  rendered  for  one-half  acre 
of  land  too  much,  as  conceded  by  the  plaintiff's  coun- 
sel, upon  which  ground  the  motion  of  the  defendant's 
counsel  to  set  aside  the  verdict  of  the  jury  ought  to 
have  been  sustained ;  and  the  court  erred  in  accepting 


Digiti 


ized  by  Google 


768  OOUBT  OF  APPBALS   OF  VIBaiNIA. 


'^7-    the  oral  act  of  counsel  for  plaintiff  as  a  legal  and  pro* 
Term,    per  release  to  defendant  of  the  half  acre  of  land  re- 

covered  by  plaintiflF,  and  thereupon  set  aside  the  judg- 

-   ^^   ment  first  rendered,  and  rendered  a  second  judgment 

McKiimey  mmu8  the  half  acre  of  land,  and  overruled  the  motion 
of  defendant's  counsel  to  set  aside  the  verdict  rendered 
for  the  whole  parcel  of  land  sued  for." 

If  the  verdict  and  first  judgment  were  for  a  half 
acre  too  much,  that  defect  could  of  course  be  cured  by 
a  release  of  the  half  acre  and  taking  a  judgment,  as 
was  done  in  this  case,  for  the  balance  of  the  land  for 
which  the  verdict  was  rendered.  The  only  question 
is,  whether  there  has  been  an  effectual  release  of  the 
half  acre.  There  can  be  no  doubt  upon  that  subject 
For  the  plaintiff's  counsel  had  a  right  to  correct  the 
verdict  in  that  respect  by  a  release  of  the  half  acre 
improperly  recovered.  There  is  no  judgment  against 
the  defendant  except  for  the  balance  of  the  land  after 
deducting  the  half  acre.  The  plaintiff  has  never  ob- 
jected to  this  act  of  her  counsel,  but,  on  the  contrary^ 
has  affirmed  it  by  claiming  the  benefit  of  the  judg- 
ment which  the  defendant  is  now  seeking  to  avoid. 
There  is  no  uncertainty  as  to  the  half  acre  released, 
the  boundaries  thereof  being  set  out  in  the  judgment. 
If  the  plaintiff  is  satisfied  with  the  release,  the  de- 
fendant is  not  prejudiced  thereby,  and  surely  cannot 
complain  of  it.  We  are  of  opinion  that  there  is  no 
error  in  the  judgment  in  that  respect. 

The  third  assignment  of  error  is : 

^^3d.  Because  the  documentary  evidence  alone  ad- 
duced by  defendant  in  the  cause,  being  the  deed  to  his 
landlord  from  the  assignee  and  his  written  leases, 
proved  clearly  and  conclusively  that  the  defendant  and 
those  under  whom  he  claimed  had  held  and  detained 
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the  possession  of  the  land  in  controversy  more  than  '^7* 
three  years  before  the  date  of  the  summons  issued  in  Xenn. 
the  cause.' 


The  fact  is  certainly  not  so.  The  deed  from  the  ^^^ 
assignee  in  bankruptcy  of  David  McKinney  merely  McKinney 
conveys  to  Henry  8.  Kane  the  bankrupt's  interest  in 
the  tract  of  land  devised  to  him  by  his  father,  but 
does  not  set  out  the  boundaries  of  that  land — much 
less,  does  not  affirm  that  the  land  in  controversy  is 
part  of  the  land  which  was  so  devised.  The  question, 
whether  the  said  land  in  controversy  be  parcel  or  not 
of  the  said  land  so  devised,  remains  wholly  unaffected 
by  that  deed.  As  to  the  lease  which  was  made  by 
said  Kane  to  said  David  McKinney,  for  two  years,  of 
the  land  which  was  bought  by  the  former  at  the  sale 
made  by  the  assignee  in  bankruptcy  of  the  latter,  as 
aforesaid,  that  lease  is  of  the  land  devised  to  said  Da- 
vid by  his  father,  and  no  more  describes  or  conveys 
the  land  in  controversy  than  does  the  deed  from  the 
assignee  aforesaid.  And  as  to  the  leases  subsequently 
made  by  Kane  to  Godsey  dated  10th  February  1871, 
and  to  the  defendant  Bartley,  the  16th  of  April  1872, 
for  a  year  each,  if  they  were  of  the  land  in  contro- 
versy, as  they  no  doubt  were,  still  neither  of  them  was 
executed  or  bears  date  more  than  three  years  before 
the  date  of  the  summons  issued  in  this  cause,  which 
was  the  13th  day  of  May  1872.  Therefore  we  think 
the  circuit  court  did  not  err  on  the  ground  stated  in 
the  third  assign ifient  of  error. 

The  fourth  assignment  of  error  is : 

"4th."  The  court  erred  in  excluding  from  the  jury 
that  portion  of  the  deposition  and  evidence  of  the  wit- 
ness, Robert  S.  Harris,  that  proved  that  the  plaintiff  as 
widow  of  James  McKinney,  dec'd,  has  been  in  posses- 
sion of,  and  enjoyed  the  benefits  of,  one  full  half  of  the 
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1877.    cleared  lands  of  her  late  husband,  James  McKinney, 
Tenn.     dec'd,  ffom  the  time  of  his  death  to  the  present  time/* 


This  is  the  subject  of  the  first  bill  of  exceptions. 


\^^       The  court  is  of  opinion  that  there  is  no  error  in  the 
McKinney  j^^gujgnt  of  the  circuit  court  on  that  ground.     The 
evidence  excluded  was  wholly  irrelevant  to  the  issue 
or  matter  in  controversy  and  was  inadmissible.    There 
was  therefore  no  error  in  excluding  it. 
The  fifth  assignment  of  error  is: 
"5th.  The  court  erred  in  refusing  to  give  the  in- 
structions asked  for  by  defendant's  counsel,  numbered 

1,  2,  and  3,  and  to  be  found  on  pag.es  79  and  80  of  the 
record,  and  in  giving  no  instruction  in  lieu  thereof!" 
This  is  the  subject  of  the  third  bill  of  exceptions. 

That  bill  of  exception  states  that  on  the  trial  of  the 
cause,  after  the  parties  had  introduced  all  the  evidence, 
as  the  same  is  set  out  in  the  defendant's  bill  of  excep- 
tions No.  4,  the  defendant  by  his  counsel  moved  the 
court  to  give  to  the  jury  the  instructions  numbered  1, 

2,  and  3,  in  the  words  and  figures  following,  to  wit: 
"No.  1.  The  court  further  instructs  the  jury,  that 

if  Nancy  McKinney  allowed  her  son  David  McKinney 
to  appear  as  the  owner  of  the  land  in  controversy,  and 
as  having  full  power  to  dispose  of  the  same,  and  inno- 
cent third  parties  were  thus  led  into  dealing  with  him 
as  the  owner  thereof,  that  she  will  be  estopped  to  deny 
the  right  of  said  David  McKinney  to  dispose  of  the 
same." 

There  was  no  evidence  before  the  jury  tending  to 
show  that  she  allowed  him  to  appear  as  the  owner  of 
the  land  in  controversy  and  as  having  full  power  to 
dispose  of  the  same,  and  that  innocent  third  parties 
were  thus  led  into  dealing  with  him  as  the  owner 
thereof.  And  if  there  was,  certainly  there  was  no  evi- 
dence  before  them  tending  to  show  that  there  was  any 
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intent  on  her  part  in  any  thing  done  or  permitted  by     '^7- 
her,  that  innocent  third  parties  should  be  led  into  deal--   Term. 


ing  with  him  as  the  owner  of  the  said  land.    Being  his 

mother  she  may  have  permitted  him,  as  her  husband  y^^ 
probably  did  before  her,  to  use  the  land  in  contro-  McKinncy 
versy,  or  a  part  thereof,  or  the  house  thereon;  but  she 
did  not,  so  far  as  the  record  shows  or  tends  to  show, 
give  him  any  title  to,  or  interest  in,  the  land  in  contro- 
versy or  any  part  thereof,  which  he  could  sell  or  other- 
wise dispose  of,  or  which  his  assignee  in  bankruptcy 
<;ou]d  so  sell  or  dispose  of;  even  if  such  assignee  had 
«ver  attempted  or  intended  so  to  do,  as  he  never  did, 
so  far  as  the  record  shows  or  tends  to  show. 

*'No.  2.  The  court  also  tells  the  jury  that  if  they 
believe  from  the  evidence  that  Nancy  McKinney,  at 
the  time  the  laud  was  being  run  out  by  her  son,  David 
McKinney,  for  the  purpose  of  delivering  possession  of 
the  lands  in  controversy  to  H.  S.  Kane,  or  his  tenants, 
had  notice  of  the  purpose  for  which  it  was  being 
surveyed,  and  stood  silently  by,  allowing  the  same  to 
be  surveyed  for  the  purpose  of  delivering  the  same, 
and  that  the  lines  were  run  so  as  to  include  the  land 
in  -controversy  with  her  knowledge,  and  delivered  to 
said  Kane  and  his  agent  or  tenant;  then  the  said 
Nancy  McKinney  is  estopped  to  deny  David  McKin- 
ney's  right  to  dispose  of  the  said  land,  and  the  jury 
should  find  for  the  defendant." 

There  is   no  evidence  in  the  record   tending   to 

show  any  such  case  as  is  supposed  in  the  instruction, 

and  the  same  was  calculated  to  mislead  the  jury. 

There  was  no  survey  made  before  Kane  became  the 

purchaser  at  the  sale  made  by  the  assignee  of  the 

bankrupt,  David  McKinney;  and  nothing  which  may 

have  been  done  or  said  at  the  survey  afterwards  made, 

could  possibly  have  had  any  influence  on  E[ane  in 
VOL.  XXVIII — 96 
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1^7*  making  the  purchase.  The  plaiDtiff,  Mrs.  McEinney^ 
Term,  coold  therefore  have  had  no  motive  in  snrrendering 
any  of  her  rights  to  the  said  purchaser,  or  in  pretend- 


Y.  ^  '^^g  ^b^t  Any  P&i*^  of  h^>*  share  of  her  husband's  land 
McKinncy  belonged  to  her  bankrupt  son,  or  to  the  purchaser  at 
the  sale  made  by  his  assignees.  She  was  an  old  lady,, 
over  seventy-five  years  of  age,  had  but  a  life-estate  in 
the  land,  and  probably  did  not  understand  the  pur- 
pose for  which  the  survey  was  being  made.  She  had 
no  motive  to  commit  the  fraud  which  is  imputed  ta 
her;  and  the  strongest  and  clearest  evidence  ought  to 
be  required  to  convict  her  of  it.  The  testimony  is 
perfectly  consistent  with  her  innocence;  and  the  court 
was  right  in  refusing  to  give  an  instruction  founded 
on  the  supposition  of  her  guilt  upon  the  faith  of  such 
testimony.  There  is,  therefore,  no  error  in  the  judg- 
ment on  account  of  the  refusal  of  the  court  to  give 
instruction  number  two. 

"No  3.  The  court  instructs  the  jury  that  a  partition 
of  land,  to  be  binding,  must  be  consummated  by  the 
execution  of  a  deed  between  the  parties  to  the  parti- 
tion, or  by  some  memorandum  in  writing;  and  unless 
there  be  such  evidence  of  a  partition  before  them^ 
they  cannot  believe  there  is  any  partition  of  the  lands 
devised  to  the  widow  of  James  McKinney,  deceased^ 
by  his  laeft  will,  between  the  heirs  of  the  said  James 
McKinney." 

There  was  no  ground  whatever  for  this  instruction, 
which  was  not  at  all  appropriate  to  the  case,  and  the 
circuit  court  therefore  did  not  err  in  refusing  to  give  it 

The  sixth  assignment  of  error  is: 

"6th.  The  court  erred  in  overruling  the  motion  of 
the  defendant's  counsel  to  exclude  from  the  jury  the 
deposition  of  David  McKinney  and.W.  S.  R.  McKin- 
ney, taken  and  offered  in  evidence  by  plaintiff's  coun- 
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sel,  and  permitted  to  be  read  to  the  jury.'*    (See  the     '^77- 
depositions  and  exceptions  taken  to  them  by  defen-    Term. 

dant's  counsel,  and  endorsed  on  them.)    This  assign- 

ment  of  error  is  founded  on  a  bill  of  exceptions  taken      ^  ^ 
by  the  defendant  to  the  action  of  the  court  in  over-  McKinney 
ruling  his  motion  to  exclude  said  evidence  from  the 
jary. 

The  exception  endorsed  on  the  deposition  of  David 
McKinney  is  in  these  words :  ^^  This  deposition  is  ex- 
cepted to,  because  the  witness  sold  to  and  rented  from 
H.  8.  E[ane,  the  landlord  of  the  defendant,  William  F. 
Bartley,  in  so  far  as  it  tends  to  disparage  the  title  he 
has  acknowledged  in  solemn  form,  by  sale  and  by 
writing,  by  an  agreement  under  seal  November  13th, 
1873,  and  because  the  witness  merely  gave  his  under- 
standing, and  not  the  facts.''  That  endorsed  on  the 
deposition  of  W.  8.  R.  McKinney  is  in  these  words: 
"  That  part  of  this  deposition  is  excepted  to,  in  which 
he  testifies  to  what  his  father  says,  and  to  what  he 
understands,  without  giving  the  source  from  which  his 
understanding  is  derived;  and  said  deposition  is  ex- 
cepted to,  because  it  is  taken  to  be  read  in  a  case  in 
which  Nancy  McKinney  is  plaintiff,  and  Franklin  Bart- 
ley is  defendant,  and  the  defendant  in  this  suit  is  Wil- 
liam F.  Bartley,  a  wholly  different  name,  and  so  far  as 
it  tends  to  disparage  the  title  of  his  vendee,  the  defen- 
dant's landlord  and  also  the  former  landlord  of  witness, 
November  13th,  1873." 

We  think  the  exceptions  are  not  well  founded. 
Those  endorsed  on  the  deposition  of  David  McKinney 
are  two-fold :  1st.  Because  the  testimony  tends  to  dis- 
parage the  title  which  the  witness  had  acknowledged 
in  solemn  form  by  an  agreement  under  seal.  That 
would  be  good  ground  for  not  permitting  him  to  deny 
the  title  of  his  landlord  in  an  action  for  rent  or  posses- 
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«877.  sion,  but  certainly  not  good  ground  for  his  incompe- 
Term,    tency  to  deny  that  fact  in  a  controversy  between  other 

parties,  and  in  which  he  has  no  interest.     2dly.  Be- 

^^    cause  the  witness  merely  gives  his  understanding,  and 

McKinney  ^j^^j.  ^he  facts.  It  appears  that  he  intended  to  state  the 
facts  according  to  the  best  of  his  knowledge  or  under- 
standing and  belief,  and  it  will  be  so  presumed  in  the 
absence  of  evidence  to  the  contrary.  The  witness 
might  have  been  cross-examined  as  to  the  nature  of 
bis  understanding  on  the  subject,  but  was  not.  Those 
endorsed  on  the  deposition  of  W.  S.  R.  McKinney  are 
tbiree-fold,  two  of  which  are  similar  to  those  endorsed 
on  that  of  D.  McKinney,  and  may  be  answered  in  the 
same  way.  The  8d  is,  because  the  deposition  was 
taken  to  be  read  in  a  case  in  which  Franklin  Bartley 
is  defendant,  whereas,  in  this  case,  William  F.  Bartley 
is  defendant.  This  is  certainly  not  a  good  ground  of 
exception.  They  are  the  same  name  in  eflfect.  Wil- 
liam F.  Bartley  being  no  doubt  William  Franklin 
Bartley,  and  commonly  called  by  his  middle  name, 
"Franklin.''  The  action  was  commenced  against 
Franklin  Bartley,  who  did  not  plead  misnomer,  but 
appeared  to  the  action,  and  afterwards  his  full  name 
appeared  in  the  record. 

The  seventh  and  last  assignment  of  error  is: 
"7th.  Because  it  is  proved  by  the  documentary  evi- 
dence, to  wit:  the  written  purchase  of  H.  S.  Kane,  of 
the  Tomlinson  tract  of  thirty-seven  and  three-quarter 
acres,  and  the  plat  and  report  of  the  surveyors,  James 
P.  Fugate  and  E.  W.  Stuart,  that  the  Scott-McKinney 
house  and  lot  in  controversy  are  in  the  said  Tomlinson 
tract,  owned  by  H.  S.  Kane,  the  landlord  of  the  defen- 
dant, and  not  in  the  McKinney  tract  of  land  claimed 
by  the  plaintiff,  which  house  and  lot  were  erroneously 
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found  for  the  plaintiflF,  and  judgment  erroneously  ren-     '^77. 
dered  in  her  favor  therefor."  Term. 

There  is  oral  evidence  in  the  case,  expressly  proving 

that  the  land  in  controversy  is  part  of  the  land  which  \^ 
was  devised  to  the  plaintiff  for  her  life  by  her  hus-  McKinncy 
band.  The  jury  found  a  verdict  for  the  plaintiff,  and 
found  for  her  the  land  mentioned  and  described  in  the 
summons.  The  defendant  moved  to  set  aside  the  ver- 
dict and  grant  a  new  trial,  because  the  verdict  was  con- 
trary to  the  law  and  evidence  of  the  case;  but  the 
plaintiff  entering  on  the  record  a  release  of  the  piece 
of  about  one-half  acre  aforesaid,  the  court  overruled 
the  motion,  and  refused  to  set  aside  the  verdict  and 
grant  a  new  trial,  to  which  ruling  of  the  court  the  de- 
fendant excepted;  and  in  the  bill  of  exception  all  the 
evidence  given  on  the  trial  was  set  out,  but  not  a  cer- 
tificate of  the  facts  proved,  the  court  certifying  its  in- 
ability to  certify  the  facts  because  of  a  conflict  in  the 
evidence.  Of  course  this  court  cannot  reverse  the 
judgment  of  the  court  upon  the  motion  for  a  new  trial, 
on  the  ground  that  the  verdict  is  contrary  to  the  law 
and  evidence  of  the  case,  but  must  take  that  judgment 
to  be  correct. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no 
error  in  the  judgment,  and  that  it  ought  to  be  affirmed. 

Judgment  appirmbd. 
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Term 


Elliott  v.  Horton. 

Jtdy  17. 

Absent,  Christian^  J. 

iSjj,      I.  In  an  action  of  ejectment  parol  evidoice  is  admissible  to  prove  that 
_Jtily  the  calls  for  course  and  distance  in  a  deed  are  mistaken,  and  do  not 

designate  the  true  boundary  of  the  land  intended  to  be  conveyed. 

This  was  an  action  of  ejectment  in  the  circuit  court 
of  Lee  county,  brought,  in  February  1874,  by  William 
Elliott  against  William  P.  Horton,  to  recover  a  small 
strip  of  land  lying  between  what  were  the  recognized 
lands  of  the  plaintiff  and  the  defendant.  Both  parties 
claimed  under  the  title  of  Jacob  Fisher,  who  had 
owned  a  large  tract  of  land  which  included  the  lands 
now  held  by  both  plaintiff  and  defendant  The  deeds 
to  both  parties,  on  the  dividing  line  between  them, 
called  for  the  same  corners,  courses  and  distances. 
By  starting  at  an  agreed  corner  and  running  accord- 
ing to  the  course  in  the  deeds,  the  land  would  be 
embraced  in  the  tract  of  the  plaintiff;  and  he  rested 
his  claim  upon  the  deeds.  The  defendant  introduced 
parol  evidence  that  a  line  had  been  marked  by  the 
previous  owners  of  the  land  before  the  deeds  were 
made,  and  that  there  ^ere  or  had  been  marked  trees 
on  the  line,  according  to  which  line  the  land  in  dis- 
pute was  a  part  of  his  tract,  and  that  he  had  always 
had  it  in  his  possession. 

Both  parties  asked  for  instructions,  some  of  which 
were  given  and  others  refused;  and  there  was  an  ez- 
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•ceptioD  by  the  plaintiff.    The  sabstance  of  the  instrac-     '^7- 
tione  given  was:   That  the  plaintiff  was  entitled  to    Term. 

i^laim  according  to  the  calls  of  his  deed,  unless  the 

defendant  showed  that  the  real  line  intended  was  ^^ 
different  from  that  called  for  in  the  deed.  What  the  Norton, 
evidence  was  is  stated  by  Judge  Burks  in  his  opinion. 
There  was  a  verdict  and  judgment  for  the  defend- 
ant, and  a  motion  for  a  new  trial,  which  was  refused; 
and  an  exception  by  the  plaintiff,  who  applied  to  a 
Judge  of  this  court  for  a  writ  of  error  and  supersedeas; 
which  was  allowed. 

P.  JSagaUf  for  the  appellant. 

W.  H.  BurreSy  for  the  appellee. 

BuBES,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  ejectment  in  the  circuit  court 
of  Lee  county,  with  verdict  and  judgment  for  the  de- 
fendant on  issue  joined  on  the  plea  of  "  not  guilty." 
A  supersedeas  to  the  judgment,  awarded  the  plaintiff  by 
one  of  the  judges  of  this  court,  brings  the  case  here 
for  review. 

At  the  trial  both  parties  asked  for  instructions  to 
the  jury,  some  of  which  were  given,  and  others  re- 
fused, and  the  plaintiff  excepted. 

After  verdict  rendered,  he  then  moved  the  court  to 
set  it  aside  and  grant  him  a  new  trial,  on  the  ground, 
1st,  that  the  verdict  was  contrary  to  the  evidence;  2d, 
because  of  alleged  misconduct  of  one  of  the  jurors  on 
the  trial.  This  motion  was  overruled,  he  again  ex- 
oepted,  and  the  bill  of  exceptions  taken  contains  a  cer- 
tificate of  the  facts  proved  on  the  trial. 

From  this  certificate,  it  appears  that  both  parties 
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'^77-  claimed  title  ander  mesne  conveyances  from  one  Jacob 

July 

Term.  Fisher,  the  owner  of  a  large  survey  of  land  in  Lee 


county.    Parcels  of  this  he  had  sold  to  different  per- 

^  °"  sons,  to  some  of  whom  he  had  made  conveyances,  and 
Horton.  ^o  Others  he  had  not.  A  large  portion  remained  un- 
sold. On  the  9th  day  of  July  1840  he  sold,  and  by 
deed  of  that  date,  through  his  attorney  in  fact,  con« 
veyed  to  one  James  Crabtree  all  the  land  included 
within  the  boundaries  of  the  survey,  except  such  por- 
tions as  had  theretofore  been  sold  to  other  purchasers. 
The  deed  mentions  the  names  of  these  purchasers, 
amongst  them  one  Duke  Covey  and  Benjamio  Dickin- 
son, and  without  further  description  excepts  the  lands 
sold  to  them  from  the  operation  of  the  conveyance  to 
Crabtree.  By  deed  of  16th  of  December  1849,  Crab- 
tree  and  Dickinson  conveyed  a  portion  of  the  Fisher 
survey  to  one  Berry  Wood,  and  Wood,  by  deed  of 
10th  March  1851,  conveyed  the  same  to  the  plaintiff. 

Afterwards,  to  wit:  on  the  18th  day  of  April  1853, 
Fisher,  by  deed  of  that  date  by  his  attorneys,  con- 
veyed to  the  said  Duke  Covey  a  tract  of  land,  esti- 
mated as  containing  three  hundred  acres,  and  no  doubt 
the  same  land  excepted  in  the  previous  conveyance  to 
Crabtree.  Amongst  other  evidences  of  this  fiact,  it 
appears  by  the  deed  of  conveyance  to  Crabtree,  that 
the  white  oak,  designated  as  a  corner  2  i  on  the  plat  of 
survey  filed  in  this  cause,  is  described  in  said  deed  as 
**  a  comer  to  Duke  Covey J^ 

The  defendant  claims  title  through  Covey,  and  the 
plaintiff  through  Crabtree.  The  two  tracts  of  land, 
claimed  by  the  parties  respectively,  are  co-terminous 
on  the  eastern  side  of  Trading  creek,  and  the  dispute 
is  as  to  the  true  dividing  line  between  the  tracts  on 
that  side  of  the  creek. 

The  beech  and  dogwood,  designated  on  the  plat  as 
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C  1, 18  admitted  by  both  parties  to  be  a  corner,  and  so     '^77. 
as  to  the  white  oak  at  2  i.   These  two  admitted  corners    Term. 


are  the  termini  of  the  disputed  lines.    The  plaintiff 

claims  that  the  true  boundary  is  by  a  line  commenc-  ^°" 
ing  at  the  beech  and  dogwood  C  1,  running  S.  70  W.  to  Horton. 
Trading  creek,  and  thence  with  its  meanderings  to  the 
corner  white  oak  at  2  i.  The  defendant,  on  the  other 
hand,  claims  that  the  bearing  of  the  line  commencing  at 
the  beech  and  dogwood,  instead  of  being  S.  70  W.,  as 
claimed  by  the  plaintiff,  should  be  S.  24  W.,  and  with 
this  course  the  line  would  run,  as  indicated  by  the  dot- 
ted line  on  the  plat,  with  a  slight  deflection,  passing 
the  head  of  a  spring  at  g  to  Trading  creek,  and  thence 
with  the  creek  to  the  corner  white  oak  aforesaid. 

The  land  enclosed  by  these  disputed  lines  is  some- 
what less  than  two  acres,  and  is  the  whole  subject  of 
the  controversy  in  this  case.  Its  actual  value  is  not 
disclosed  by  the  record;  but  if  it  is  anything  like  pro- 
portionate to  the  price  which  was  paid  by  the  parties 
for  their  respective  tracts,  as  indicated  by  the  deed, 
it  must  be  very  inconsiderable.  It  seems  to  me  it 
would  have  been  wise  if  the  parties  had,  in  some  way, 
settled  this  apparently  trifling  matter  between  them- 
selves without  the  cost  and  vexation  of  litigation. 

The  plaintiff^  in  support  of  his  claim,  rests  wholly 

upon  the  title  papers  in  the  case,  relying  as  well  upon 

the  descriptions  in  the  conveyances  under  which  the 

defendant  claims,  as  upon  these  in  the  deeds  under 

which  he  himself  derives  title;  and  it  certainly  does 

appear  from  these  conveyances,  that  the  descriptions 

contained  in  them  are  substantially  the  same.    The 

deed  from  Crabtree  and  Dickinson  to  Wood,  under 

whom  the  plaintiff  claims,  calls  for  the  beech  and 

dogwood,  "thence  S.  70  W.  to  the  creek  and  down  the 

same  115  poles  to  a  white  oak,  a  corner  to  Duke 
Vol.  xxvm— 97 
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Tur*  Covey."  The  deed  from  Fisher  to  Duke  Covey,  un- 
Tenn.  der  whom  the  defendant  claims,  calls  for  the  same 
beech  and  dogwood,  and  for  a  line  thence  "  S.  70  W".  till 
it  strikes  the  creek,  and  meandering  the  same  115 
Horton.  poles  to  a  white  oak,"  &c.  The  two  corners  being  ad- 
mitted by  both  parties,  if  the  course,  S.  70  W.,  called  for 
in  the  deeds,  of  the  line  commencing  at  the  beech  and 
corner  and  extending  to  the  creek,  be  the  true  course, 
it  would  seem  clear  that  the  land  in  controversy  be- 
longs to  the  plaintiff.  But  it  is  contended  by  the  de- 
fendant that  this  course  and  the  line  given  are  a 
mistaken  description;  and  in  support  of  his  preten- 
sions, he  proved  that  about  twenty-five  or  thirty  years 
before  the  trial  of  this  suit  in  the  circuit  court,  (which 
took  place  in  1876),  Covey  and  Crabtree  went  upon 
the  land  and  surveyed  it.  They  then  marked  the 
beech  and  dogwood  corner  and  ran  a  line  from  that 
corner  passing  over  the  head  of  the  spring  and  down 
the  creek  to  the  corner  white  oak  before  mentioned; 
and  Covey,  as  they  ran  from  the  beech  and  dogwood 
to  the  spring,  was  seen  to  mark  some  of  the  trees. 
He  further  proved,  that  Berry  Wood,  under  whom  the 
plaintiff  claims,  about  the  time  the  deed  was  made  to 
him  by  Crabtree  and  Dickinson  and  preparatory  to 
making  it,  caused  the  land  to  be  surveyed  by  one  Mil- 
ler. In  making  this  survey,  which  was  done  in  the 
absence  of  Covey,  Miller  and  Wood  by  mistake  lo- 
cated the  beech  and  dogwood  corner  on  the  creek. 
The  next  day  Wood  informed  Miller  that  he  had  seen 
Covey  and  learned  from  him  the  true  location  of  the 
corner  beech  and  dogwood;  whereupon  Miller  then 
ran  a  line  from  the  beech  and  dogwood  8.  24  W.  92 
poles  to  the  comer  white  oak  aforesaid,  and  corrected 
his  field  notes  so  as  to  make  them  correspond  with  the 
last-named  line. 
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It  is  quite  plain  to  me  that  the  survey  by  Crabtree     '^77. 
and  Covey  was  before  the  survey  made  by  Miller;  for    Tenn. 
the  beech  and  dogwood  were  marked  as  a  corner  in        ; 
the  former  survey,  and  this  enabled  Miller  in  his  sur-       y. 
vey,  on  information  derived  from  Covey,  to  locate  this    Norton. 
<5orner  properly  and  to  correct  his  field  notes.    It  is 
equally  clear  that  when  these  surveys  were  made  nei- 
ther Wood  nor  Covey  had  a  deed  for  their  respective 
tracts  of  land,  and  that  the  surveys  were  made  with 
the  view  of  fixing  definitely  the  boundary  line  between 
the  two  tracts  before  the  conveyances  should  be  exe- 
cuted.    . 

Jt  was  proved  that  no  marked  trees  were  found 
standing  immediately  on  the  line  S.  24  W.  from  the 
beech  and  dogwood  to  the  corner  white  oak.  Some 
trees  were  found  suitable  to  be  marked  as  line  trees, 
but  most  of  the  timber  for  a  considerable  distance  on 
the  line  had  been  destroyed.  A  sugar  tree,  however, 
was  found  standing  near  the  head  of  the  spring  afore- 
said with  two  chops  on  it,  marked  suitably  for  a  side 
line;  but  the  witness  who  spoke  of  it  did  not  know 
whether  it  was  marked  for  a  line  tree  or  not.  It  was 
also  proved  that  in  the  year  1867  or  1868  (which  was 
some  six  or  seven  years  before  the  institution  of  the 
plaintiff's  suit)  the  plaintiff  pointed  out  two  stumps  on 
the  line  between  the  beech  and  dogwood  and  the 
spring,  which  he  said  had  been  marked  line  trees 
standing  on  the  line,  and  that  be  then  claimed  that  his 
line  ran  from  the  beech  and  dogwood  through  the 
head  of  the  spring.  It  was  further  proved  that  the 
plaintiff  had  never  exercised  any  ownership  over  the 
land  in  dispute,  and  that  the  defendant's  possession 
<K>rresponded  with  his  claim  of  title. 

Upon  these  focts,  certified  by  the  judge  presiding  at 
the  trial  as  proved  by  the  evidence,  the  jury  by  their 
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1877-    verdict  found  that  the  true  dividing  line  between  the- 
Tenn.    lands  of  the  parties  was  the  one  claimed  by  the  de- 

] fendanty  commencing  at  the  corner  beech  and  dog- 

y^  wood,  and  thence  with  a  line  slightly  deflected  from 
Horton.  ^)r^Q  coursc  S.  24  W.  by  the  head  of  the  spring  to  the 
creek,  and  with  the  creek  to  the  comer  white  oak.  I 
cannot  say  that  this  verdict  was  contrary  to  the  evi- 
dence. Certainly  the  evidence  was  not  plainly  insuffi- 
cient to  warrant  it;  and  if  not,  this  court,  under  the 
rule  established  by  numerous  decisions,  cannot  inter- 
fere with  it.  The  jury  treated  the  call  in  the  deeds 
for  a  line  from  the  beech  and  dogwood  S.  70  W.  as  a 
misdescription  of  the  line  which  was  actually  run  and 
marked  by  the  owners  of  the  respective  tracts  before 
the  conveyances  were  made,  upon  a  course  nearly 
S.  24  W.;  and  they  acted  upon  the  maxim  falsa  de- 
monsiratio  non  noceU 

There  is  nothing  in  the  objection  made  in  the  court 
below  to  the  verdict,  on  the  ground  of  the  alleged 
misconduct  of  one  of  the  jurors  on  the  trial.  No  ar- 
gument was  made  here  upon  this  assignment  of  error, 
and  it  is  regarded  as  properly  abandoned.  All  the 
material  statements  of  the  ex  parte  affidavit  of  the 
plaintiff  in  error  were  contradicted  and  disproved  by 
the  counter  affidavit  of  the  juror. 

The  instructions  given  by  the  court  to  the  jury  were 
in  accordance  with  the  principles  recognized  by  this 
court  in  Herbert  ^  wife  v.  Wtse  ani  others ^  3  Call  240; 
Baker  v.  Seekrighty  1  Hen.  &  Mun.  177;  Dogan  v.  Seek- 
righty  4  Hen.  &  Mun.  125;  Pasky  v.  English  ^  als.j  6 
Gratt.  141. 

In  Herbert  ^  wife  v.  Wise  and  others^  supra^  Judge 
Pendleton  said:  ^*To  pursue  the  proper  descriptions  of 
our  land  boundaries,  would  render  men's  titles  very 
precarious,  not  only  from  the  variations  of  the  com- 
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pass,  bat  that  old  surveys  were  often  inaccurate,  and     '^7- 
mistakes  often  made  in  copying  their  descriptions  into    Term. 

patents,  leaving  out  lines,  and  putting  north  for  south, \ — ' 

and  east  for  west,  and  in  copying  these  descriptions  y.*'^ 
into  subsequent  conveyances,  whereas  the  marked  Norton. 
trees  upon  the  land  remain  invariable,  according  to 
which  neighbors  hold  their  distinct  lands.  On  this 
ground  our  juries  have,  uniformly  and  wisely,  never 
suffered  such  lines,  when  proved,  to  be  departed  from, 
because  they  do  not  agree  exactly  with  descriptions  in 
coveyances.*' 

In  JBaker  v.  Seekright^  supra^  it  was  held  that  when  a 
4eed  mentions  the  course  and  distance  of  a  line,  with- 
out any  other  description  thereof,  parol  evidence  is 
admissible  to  prove  marked  trees,  not  in  the  course  or 
termination  of  that  line  to  be  the  true  intended  line. 

Adverting  to  this  case.  Judge  Boane^  in  Dogan  v. 
Seekrighiy  supra^  says:  "In  that  case  parol  evidence 
was  admitted  to  establish  a  marked  line,  which  did  not 
correspond  with  that  mentioned  in  the  deed  either  as 
to  course  or  distance.  It  was  so  admitted,  on  the 
^ound  that  the  description  in  the  deed  may.  have  been 
mistaken,  whereas  the  marked  and  reputed  line  being 
more  stable  and  permanent  ought  to  prevail,  or  at 
leAst  be  submitted  without  prejudice  to  the  consider- 
ation of  the  jury." 

I  see  no  error  in  the  instructions  taken  all  together, 
which  were  given  by  the  court,  nor  in  the  refusal  of 
the  court  to  give  those  which  were  rejected* 

Upon  the  whole  matter  I  am  of  opinion  to  affirm 
the  judgment  of  the  circuit  court. 

The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their  counsel, 
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'^7-    and  the  court  having  maturely  considered  the  trans- 
Term,    script  of  the  record  of  the  judgment  aforesaid,  and 

; the  arguments  of  counsel,  is  of  opinion  for  reasons 

yf^  stated  in  writing  and  filed  with  the  record,  that  there 
Horton.  jg  ^q  error  in  the  said  judgment;  it  is  therefore  con- 
sidered, that  the  same  be  affirmed  and  that  the  defend- 
ant in  error  recover  against  the  plaintiff  in  error  his 
costs  by  him  expended  in  the  defence  of  his  sidd  writ 
of  supersedeas  here,  and  also  thirty  dollars  damages : 
which  is  ordered  to  be  certified  to  the  clerk  of  the 
said  circuit  court  of  Lee  county. 

Judgment  afpibmed. 
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Cbcil  v.  Deteklb  ^  als. 

LiNKOUS  ^  als.  V.  Shaper  ^  ala. 

Garnand  ^  ah.  v.  Childress  ^  als. 

August  2. 

1.  The  act  of  the  general  assembly,  approved  April  2,  1873,  entitled  "an       1877. 

act  to  amend  and  reenact  section  14,  chapter  187,  of  the  Code  of  J^^y 
i860,  in  relation  to  interest,"  so  far  as  the  said  act  confers  upon  ^erm. 
courts  and  juries,  in  the  suits  therein  mentioned,  power  to  remit 
interest  as  therein  provided,  on  contracts  entered  into  prior  to  April 
10,  1865,  which  said  courts  and  juries  did  not  have  under  the  laws  in 
force  at  the  time  such  contracts  were  entered  into,  is  repugnant  to  the 
constitution  of  the  United  States  and  of  this  state,  and  is  so  far  null 
and  void. 

2.  And  so  much  of  the  said  act  as  empowers  the  courts  to  review  judg- 

ments and  decrees  upon  motion,  and  to  abate  interest  as  in  said  act 
provided,  is  repugnant  to  the  constitution  of  the  United  States  and 
this  state,  and  therefore  void.  And  this,  though  the  evidence  of  debt 
on  which  the  judgments  are  founded  does  not  provide  in  terms  for 
the  payment  of  interest,  but  the  judgments  are  for  interest. 

The  only  qaestioo  involved  in  these  cases  is  that 
decided  in  the  cases  of  Roberts^  admW  v.  Cocke  ^  als. 
and  Murphy  v.  Gaskins*  adrrCr^  supra  207.  The  cases 
are  stated  in  the  opinion  of  the  court  delivered  by 
Moneure,  P. 

21  E.  SuUivan^  Taylor  ^  Phlegar^  for  the  appellants. 

J.  F.  Johnson  and  C.  A.  Ronald^  for  the  appellees. 

MoNCUREy  P.,  delivered  the  opinion  of  the  court 
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1877.        These  three  cases  involve  the  question  of  the  con- 
Term,    stitutionality  of  the  provision  of  the  act  passed  April 

— ~^ 2,  1878,  entitled  "an  act  to  amend  and  reenact  section 

fourteen  of  chapter  one  hundred  and  seventy-seven  of 
the^Code  of  1860,  in  relation  to  interest,"  which  is  in 
these  words:  "provided,  however,  that  in  all  suits  for 


V. 


&  aS^  the  recovery  of  naoney  founded  on  contracts,  express 
Shafer  ^^  implied,  or  on  causes  of  action,  or  on  liabilities 
&  ais.  which  were  entered  into  or  existed,  or  where  the  origi- 
Gamand  ^al  consideration  accrued  prior  to  the  tenth  day  of 
&  als.  April,  eighteen  hundred  and  sixty-five,  it  shall  be  law- 
Childress  fal  for  the  court  or  jury,  by  whom  the  suit  may  be 
tried,  to  remit  the  interest  upon  the  original  debt 
found  to  be  due,  or  any  part  thereof,  for  the  period 
commencing  on  the  seventeenth  day  of  April,  eighteen 
hundred  and  sixty-one,  and  ending  on  the  tenth  day  of 
April,  eighteen  hundred  and  sixty-five,  or  for  any  por- 
tion of  said  period.  And  on  any  judgment  or  decree 
heretofore' rendered,  which  has  not  been  paid,  the  de- 
fendant may  on  motion,  after  ten  days'  notice  to  the 
plaintifi^,  cause  the  same  to  be  reviewed  by  the  court  in 
which  it  was  rendered,  and  if  it  shall  appear  from  the 
record  that  the  judgment  embraces  interest,  which 
accrued  between  April  the  seventeenth,  eighteen  hun- 
dred and  sixty-one,  and  April  tenth,  eighteen  hundred 
and  sixty-five,  it  shall  be  lawful  for  the  court  to  cause 
said  judgment  to  be  abated  to  the  extent  of  the  in- 
terest so  embraced.  This  provision  shall  not  be  so 
construed  as  to  give  authority  to  any  court  to  review 
such  judgment  for  any  other  cause  whatever,"  &c 
Acts  of  Assembly  1872-73,  chap.  858,  p.  344;  Code 
of  1873,  ch.  178,  section  14. 

The  first  of  these  cases,  Cecil  v.  Deyerle  ^.,  is  a  writ 
of  error  to  a  judgment  of  the  circuit  court  of  Mont- 
gomery county,  rendered  on  the  l)th  day  of  May 
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1873,  on  a  motion  to  the  said  court  made  by  said  De-     '^77- 
yerle  and  C.  T.  Barnett,  under  the  said  act,  to  remit    Term. 


the  interest  for  the  time  embraced  between  the  period 

of  the  17th  day  of  April  1861,  and  the  10th  day  of     ^^^^ 
April  1866,  on  a  judgment  obtained  in  said  court  on    ^^^® 
the  14th  day  of  May  1867,  in  an  action  of  debt  then 
pending  in  said  court,  in  which^  said  Cecil  was  plain-     &  als. 
tiff,  and  said  Deyerle  and  Barnett  were  defendants,    gj^^^^. 
whereby  the  said  plaintiff  recovered  against  the  said     &  ais. 
defendants  the  sum  of  $814.76,  with  interest  thereon  Camand 
from  the  7th  day  of  March  1861  till  paid,  and  his  costs     ^^• 
by  him  about  his  suit  in  that  behalf  expended.     The  Childress 
«aid  Cecil  opposed  the  said  motion,  on  the  ground 
that  the  said  court  could  not  reopen  and  review  the 
«aid  judgment  under  the  authority  of  the  said  act,  and 
that  said  act  is  in  conflict  with,  and  in  violation  of,  the 
constitution  of  the  state  and  of  the  United  States;  and 
the  said  parties  to  the  said  motion  being  heard  by 
<;ounsel,  and  it  appearing  to  the  court  that  the  notice 
to  abate  the  interest  had  been  duly  served  on  the  de- 
fendant to  the  motion  for  more  than  ten  days,  and  the 
aouTi  being  of  opinion  that  said  act  is  not  in  violation 
of  the  constitution   of  this   state  or  of  the  United 
States,  and  it  further  appearing  by  the  record  that  the 
said  judgment  embraces  interest  which  had  accrued 
between  the  17th  day  of  April  1861,  and  the  10th  day 
of  April  1865,  at  the  rate  of  512:  per  centum  per  annum^ 
the  court  ordered  that  the  said  interest,  amounting  to 
the  sum  of  $191.88,  be  abated  from  said  judgment. 
The  said  Cecil  applied  to  a  judge  of  this  court  for  a 
writ  of  error  to  the  said  order,  which  was  accordingly 
awarded,  and  is  the  first  of  the  three  cases  now  under 
consideration. 
The  second  of  them,  Linkous  ^.  v.  Shafer  ^c,  is  a 

writ  of  error  to  a  judgment  of  the  same  court,  ren- 
Vol.  xxviii — 98 


Digiti 


ized  by  Google  _^ 


778  OOUKT    OF  APPEALS   OF  VIRGINIA. 

1877.  dered  on  the  24th  day  of  September,  1874,  on  a  mo- 
Term,  tion  to  the  said  court  made  by  Peter  Shafer,  adm'r  of 
George  B.  Bane,  dec'd,  against  Burgess  R.  Linkous, 


V        under  the  said  act,  to  review  the  judgment  obtained 
^«y^i«  in  said  court  on  the  17th  day  of  April,  1866,  by  Fred- 
erick Broce  for  the  benefit  of  said  Linkous,  against 
&s^  the  said  Shafer,  adm*r,  as  aforesaid,  for  $246,  with  in- 
Shafer    Merest  thereon  from  the  9th  day  of  February,  1861, 
&  ais.     and  costs,  and  to  abate  the  interest  which  may  have 
Gamand  accrued  thereon  between  the  17th  day  of  April,  1861^ 
^^^'    and   the  10th   day  of  April,   1866,  which  amounts 
Childress  to  $58.79.     The  said  Linkous  opposed  the  motion  on 
the  ground  that  the  court  could  not  review  the  said 
judgment  under  the  authority  of  the  said  act,  and  that 
the  said  act  is  in  conflict  with,  and  in  violation  of,  the 
constitution  of  this  state,  and  of  the  United  States. 
But  the  court  being  of  opinion  that  said  act  is  not  in 
violation  of  the  constitution  of  this  state  or  of  the 
United  States,  ordered  that  the  said  interest  which 
accrued  on  the  principal  of  said  judgment  between 
said  dates,  amounting  to  the  sum  of  $58.79,  be  abated 
from  said  judgment.     The  said  Linkous  applied  to  a 
judge  of  this  court  for  a  writ  of  error  to  the  said  order, 
which  was  accordingly  awarded,  and  is  the  second  of 
the  three  cases  now  under  consideration. 

The  third  and  last  of  them,  Gamand  ^.  v.  Childress 
^c,  is  an  appeal  from  a  decree  of  the  same  court,  ren- 
dered on  the  24th  day  of  September  1874,  in  the  case 
of  George  Gamand  ^.  v.  Thomas  D.  Childress  ^.  It 
appears  from  the  record  in  the  case  that  the  petitioners 
for  the  said  appeal,  as  set  out  by  them  in  their  petition^ 
*^are  the  judgment  creditors  of  Thomas  D.  Childress, 
Stephen  Childress  and  William  M.  Childress,  some  of 
which  judgments  are  agi^inst  them  jointly,  and  others 
separately,  the  same  being  fully  set  forth  in  the  record* 
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All  these  judgments  were  rendered  by  the  circuit  aod     1^77- 
county  courts  for  the  county  of  Montgomery  prior  to    Term. 

the  2d  day  of  April,  1878.    Most  of  the  judgments  were ; — 

rendered  by  default;  in  two  or  three,  however,  the       ^ 
defendants  appeared  and  plead,  and.  afterwards  with-    ^^^^^ 
drew  their  defence  and  allowed  judgment  to  be  entered 
by  default  for  the  amount  of  principal  and  interest  due    ^  ak^ 
on  the  debts  therein  named/' — "For  the  purpose  of    ^^^^^ 
enforcing  their  several  judgment  liens  as  against  the     &ak. 
lands  held  and  owned  by  defendants,  your  petitioners  camand 
and  other  judgment  creditors,  on  the  15th  day  of  De-    *^' 
cember  1870,  instituted  in  the  name  of  George  Gar-  Childress. 

&  als. 

nand  &c.,  a  suit.  This  suit  was  brought  in  the  circuit 
court  of  said  county,  and  such  steps  were  taken  in  said 
cause,  that  a  decree  was  entered  directing  a  commis- 
sioner to  sell  so  much  of  the  lands  belonging  to  the 
defendants  as  would  satisfy  them  their  several  judg- 
ments. Such  sale  was  made;  but  before  the  funds 
were  distributed  between  your  petitioners,  the  said  cir- 
cuit court,  acting  in  chancery,  and  upon  the  ex  parte 
motion  of  the  said  Childresses,  entered  the  decree 
herein  complained  of,  by  which  decree  your  petitioners 
are  each  made  to  lose  the  interest  that  had  accrued  on 
each  of  their  debts  between  the  17th  day  of  April  1861, 
and  the  10th  day  of  April  1865."  The  said  petitioners 
applied  to  a  judge  of  this  court  for  an  appeal  from 
the  said  decree,  which  was  accordingly  allowed,  and  is 
the  third  and  last  of  the  said  three  cases  now  under 
consideration.  Among  the  errors  assigned  in  the  said 
petition  are  the  following: 

"  Istly.  That  in  so  far  as  it  alters,  or  attempts  to  alter, 
the  contracts  of  the  parties  in  the  several  judgments 
named  in  commissioner  Hagan's  report,  or  undertakea 
to  alter,  review  or  annul  the  judgments  which  had 
been  rendered  by  the  circuit  and  county  court  between 
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1^77*    the  said  parties,  or  undertakes  to  take  from  the  peti- 
Term,    tiooers  their  private  property,  and  vest  the  same  in  the 

defendants,  it  is  erroneous,  inequitable  and  unjust;  and 

l^^      that  so  far  as  the  act  of  the  General  Assembly  of  Vir- 

Deycrie  ginia,  in  force  April  2d,  1873,  chapter  863,  purports  to 

authorize  such  action  on   the  part  of  any  court,  it 

&"ak^  violates  the  provisions  of  the  constitution  of  the  United 

-/•.       States  and  of  this  state,  and  is  therefore  void." 

Shafer  ' 

&ais.         "2dly.  The  courts  having  adjudicated  the  rights  of 
Gamand  thcsc  parties,  and  determined  what  amount  of  princi- 

&  ais.  pj^]  ^jj^  interest  should  be  recovered  by  the  creditors 
Childress  as  against  the  debtors  before  the  passage  of  the  act  of 
2d  April  1873,  the  general  assembly  had  no  power  to 
pass  an  act  authorizing  the  courts  which  had  rendered 
the  judgments,  or  any  other  court  to  review  said  judg- 
ments, with  the  view  and  for  the  purpose  of  taking 
from  the  plaintiffs  a  part  of  their  claims,  and  giving 
the  same  to  the  defendants." 

"  3dly.  By  the  decree  herein  complained  of,  it  will 
be  perceived  that  the  petitioners  and  the  other  judg- 
ment creditors  named  in  the  report  have  been  deprived 
of  $4,442.54  of  money  justly  due  them,  and  this  large 
sum  has  been  by  the  chancellor  given  to  the  debtors 
without  the  creditors'  consent,  and  against  their  solemn 
protest." 

When  the  judgments  and  decree  sought  to  be  re- 
versed in  these  three  cases  were  render^,  there  had 
been  no  decision  of  this  court  on  the  question  of  the 
constitutionality  of  the  provision  before  mentioned  of 
the  act  passed  April  2, 1873,  as  aforesaid.  But  such  a 
decision  has  since,  and  recently,  been  made  in  two 
cases  not  yet  reported  in  a  regular  volume  of  the  re- 
ports of  the  decisions  of  this  court,  because  no  volume 
of  such  decisions,  coming  down  to  so  late  a  period  as 
that  at  which  those  cases  were  decided,  has  yet  been 
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reported,  but  they  will  be  reported  in  the  next  volume     '^77- 
to  be  published,  and  they  are  already  reported  in  that    Term. 


excellent  periodical.   The  Virginia  Law  Journal^  pub- 

lished  by  Messrs.  George  L.  and  Frank  W.  Christian     ^^ 
in  Richmond.     See  the  No.  of  that  work  for  March    ^eyerie 

&  als. 

1877,  pp.  168-178.     The  cases  referred  to  are  Roberts^ 
admW  V.  Cocke  ^.,  and  Murphy  v.  Gaskins'  adm'r.    See     ^^^ 
supra  207.  3^^ 

'In  the  former,  Roberts^  admW  v.  Cocke  ^c,  the  plain-  &ais. 
tiff  brought  an  action  of  debt  in  the  court  below  upon  camand 
a  bond  dated  on  the  12th  day  of  December  1860  for  *^^- 
"$762,  with  interest  from  date,  payable  nine  months  Childress 
after  date.*'  The  defendants  filed  three  pleas :  1st,  pay- 
ment; 2d,  a  plea  averring  that  the  bond  sued  on  was 
entered  into  prior  to  the  10th  day  of  April  1865,  and 
praying  judgment  that  the  interest  on  the  bond  from 
the  17th  day  of  April  1861,  till  the  10th  of  April  1865, 
be  remitted,  in  accordance  with  the  act  aforesaid  (to 
wit:  the  act  passed  April  2, 1873);  and  3d,  a  plea  of 
the  like  tenor  and  with  the  like  prayer  as  the  2d,  with 
th^  further  averment,  that  "the  confusion  of  the  busi- 
ness relations  of  the  country,  incident  upon  the  seces- 
sion of  the  state  of  Virginia  from  the  "United  States, 
and  the  war  consequent  thereupon  between  the  Con- 
federate States  and  the  United  States  was  so  great  and 
disorganizing,  that  the  principal  money  in  said  writing 
obligatory  specified,  was  not  worth  any  interest  be- 
tween the  periods  aforesaid  to  the  defendants,  who 
were  citizens  of  the  county  of  Fauquier,  which  was 
occupied  from  time  to  time  by  the  Federal  troops." 
The  plaintiff  took  issue  on  the  plea  of  payment,  and 
demurred  severally  to  the  other  two  pleas.  The  de- 
murrer was  overruled,  and  neither  party  demanding  a 
jury,  the  whole  matter  of  law  and  fact  was  submitted 
to  the  court;  and  the  bond  sued  on  being  given  in  evi- 


Digiti 


ized  by  Google 


782  OOUKT  OF  APPEALS    OP  VIEOINIA. 

'^77.  den^e,  and  being  all  the  evidence,  the  court  gave  jodg^ 
Term,  ment  for  the  plaintiff  for  the  principal  sum  specified 
in  the  bond,  with  interest  from  the  time  it  became 


^T^  payable  until  the  17th  day  of  April  1861,  and  from  the 

^^^^  10th  day  of  April  1865,  until  payment  and  for  costs, 
expressly   remitting  the  interest  between  the  dates 

&s^  aforesaid.    In  the  second  case,  that  of  Murphy  v.  Gus- 

Shafer  ^^^  admWy  the  plaintiff,  Frances  A.  Murphy,  in  the 

&  ais.  year  1869,  brought  an  action  of  covenant  in  the  circuit 

Gamand  court  of  Fauquicr  county,  upon  an  instrument  under 

^^'  seal  of  the  tenor  following: 

Childress 

&:  ais.  <*  Received  Nov'r  26th,  1860,  of  Frances  A.  Murphy 
$500,  to  bear  interest  from  date.  I  also  agree  to, 
and  put  a  negro  boy,  Abraham,  in  pond  (meaning  in 
pawn)  to  secure  the  payment  of  the  same.  Whenever 
the  $500  is  paid  to  Mrs.  Murphy,  with  legal  interest, 
the  said  boy  no  longer  belongs  to  the  said  Mrs.  Mur- 
phy, but  the  title  returns  back  to  me.  Given  under 
my  hand  and  seal  this  the  26th  day  of  November  I860. 

John  Qaskins,  [Seal].V 

The  defendant  pleaded  to  this  action  ^*  covenants 
performed,"  and  "covenants  not  broken,"  upon  which 
pleas  issues  were  made  up,  and  neither  party  demand- 
ing a  jury,  the  issues  were  tried  by  the  court  on  the  4th 
day  of  April  1872,  and  judgment  was  rendered  for  the 
plaintiff  for  the  $500  in  the  covenant  specified,  with  in- 
terest from  the  date  thereof,  and  for  costs.  On  the  12th 
day  of  April  1878,  the  personal  representative  of  John 
Gaskins,  pursuant  to  notice,  made  a  motion  in  the  cir- 
cuit court  of  Fauquier  county  for  a  review  of  the  judg- 
ment aforesaid,  and  an  abatement  of  the  interest  in- 
cluded therein  between  the  17th  day  of  April  1861, 
and  the  10th  day  of  April  1865,  and  the  court  ren- 
dered judgment  accordingly,  abating  said  interest. 
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IJpon  the  hearing  of  the  motion,  the  only  evidence  '|77. 
adduced  was  the  record  of  the  first  judgment,  inclu-  Term. 
ding  the  covenant  on  which  it  was  rendered.  ; 

The  judgments  of  the  court^  below  in  these  two       ^ 
biases  were  brought  up  to  this  court  by  writs  of  error    ^^^^ 
for  revision  and  review,  and  upon  such  revision  and 
review  were  considered  and  adjudged  by  this  court  to     &  ais. 
be  erroneous,  based  as  they  are  solely  on  the  said  act    ^^^^ 
of  the  general  assembly,  passed  on  the  2nd  day  of    &  ais. 
April,  1873,  and  were  accordingly  reversed  and  an-  Gamand 
nulled.     The  unanimous  opinion  of  the  court,  consist-     ^^^' 
ing  of  three  judges,  was  delivered  by  Judge  Burks;  Chiidr^ 
from  whose  opinion  we  have  taken  the  statement  of 
the  cases. 

The  head  notes  to  the  report  of  these  cases  in  the 
Virginia  Law  Journal,  seem  to  be  a  correct  synopsis 
of  the  opinion  delivered  therein.     They  are  as  follows: 

1.  "  Where,  during  the  late  war,  a  creditor  resided 
within  the  territory  of  one  of  the  belligerent  powers, 
and  his  debtor  within  that  of  the  other  of  said  powers, 
such  debtor  would,  under  the  rules  of  public  law,  be 
entitled  to  an  abatement  of  interest  during  the  time 
the  war  lasted. 

2.  "But  where  the  debtor  and  creditor  resided 
within  the  same  territory,  the  mere  existence  of  war 
does  not,  alone,  furnish  any  legal  ground  for  the 
abatement  of  interest  upon  contracts  during  the  time 
such  war  lasted. 

8.  "In  contracts  for  the  payment  of  a  certain  sum 
of  money,  interest  on  the  principal  sum  is  a  legal  inci- 
dent of  the  debt,  and  the  right  to  it  is  founded  upon 
the  presumed  intention  of  the  parties. 

4.  "  Wherever  there  is  a  contract  express  or  implied 
for  the  payment  of  legal  interest,  the  obligation  of  the 
<K)ntract  extends  as  well  to  the  payment  of  the  inter- 
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1877.     est,  as  it  does  to  the  payment  of  the  principal  sum,. 
Term,    and  neither  the  courts  nor  the  juries  ever  had  the  ar- 

; —  bitrary  power  to  dispense  with   the  performance  of 

^       such  contracts,  either  m  whole  or  in  part 
Deyerie       5    "The  laws  which  subsist  at  the  time  and  place  of 

&  als.  ^ 

the  making  of  a  contract  and  where  it  is  to  be  per- 

&jd^  formed,  enter  into  and  form  a  part  of  the  contract^ 

Shafer    *^^  thsitj  whether  such  laws  affect  its  validity,  con- 

&  als.     struction,  discharge,  or  enforcement. 

Gamand      6.  "  While  it  is  competent  for  the  state  to  alter  or 

^f^'     change  the  remedy  on  a  contract,  this  can  only  be 

cfiildress  done  where  the  change  does  not  impair  substantial 

rights. 

6.  "The  act  of  the  general  assembly,  approved 
April  2, 1878,  entitled  ^an  act  to  amend  and  reenact 
sec.  14,  ch.  187,  of  the  Code  of  1860,  in  relation  to 
interest,'  so  far  as  said  act  confers  upon  courts  and 
juries,  in  the  suits  therein  mentioned,  power  to  remit 
interest  as  therein  provided,  on  contracts  entered  into 
prior  to  April  10,  1865,  which  said  courts  and  juries 
did  not  have  under  the  laws  in  force  at  the  time  such 
contracts  were  entered  into,  is  repugnant  to  the  consti- 
tution of  the  United  States  and  of  this  state,  and  is  so 
far  null  and  void. 

8.  "And  so  much  of  the  said  act  as  empowers  the 
courts  to  review  judgments  and  decrees  upon  motion, 
and  to  abate  interest  as  in  said  act  (Irovided,  is  repug- 
nant to  the  constitution  of  the  United  States  and  of 
this  state,  and  therefore  void." 

The  decision  of  the  court  in  these  two  cases  is  con- 
clusive of  the  three  cases  now  under  consideration, 
and  requires  the  reversal  of  the  judgments  in  the  first 
two  and  the  decree  in  the  third,  with  costs  to  the  plain- 
tifis  in  error  and  appellant  both  in  this  court  and  in 
the  court  below. 
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The  only  apparent  distinction  between  those  two     '^77- 
cases  and  the  three  now  under  consideration  is,  that    Term. 

in  each  of  the  original  obligations  in  those  two  cases 

there  is  an  express  promise  to  pay  interest  from  date,       ^ 
while  there  is  no  such  express  promise  in  any  of  the    ^^^® 
original  bonds  or  notes  in  the  three  cases  under  con- 
sideration.   But  that  is  a  distinction  without  a  diflTer-    &\is^ 
ence.     On  all  the  original  bonds  and  notes,  in  all  of     ^ 
the  said  cases,  judgments  had  been  rendered  before    &  ais. 
the  passage  of  the  act  of  April  2nd,  1873,  each  of  oamand 
which  judgments  was  expressly  for  running  interest    *^; 
from  a  named  day.    No  mere  promise  to  pay  interest  Childress 
can  be  of  higher  or  stronger  obligation  than  a  judg- 
ment for  interest.    A  judgment  is  a  debt,  and  of 
higher  dignity  than   a  debt  due  by  mere  contract, 
whether  simple  or  a  specialty;  and  is  moreover  res  ad- 
judicata^  which  can  only  be  reversed  and  annulled  in 
the  mode  prescribed  by  law.    The  bonds  and  notes  on 
which  all  of  the  said  judgments  were  rendered  were 
merged  in  the  judgments  respectively,  and  they  all 
stood  on  the  same  footing  of  debts  of  record. 

There  is  a  passage  in  the  opinion  of  the  court  in  the 
two  cases  heretofore  decided  as  aforesaid  in  these 
words:  "We  do  not  mean  to  say,  however,  that  there 
may  not  be  special  cases  attended  with  circumstances 
connected  with,  or  growing  out  of  the  war,  which 
would  furnish  legal  cause  for  the  abatement  of  in- 
terest. When  such  cases  arise,  they  must  be  decided 
according  to  the  law  applicable  to  the  peculiar  facts 
and  circumstances  of  each  case.  We  can  only  lay 
down  the  general  rule."  It  is  sufficient  here  to  say  on 
that  subject,  that  if  there  may  be  such  special  cases, 
neither  of  the  three  cases  now  under  consideration  is 
one  of  them,  but  all  of  the  said  three  cases  fall  within 
Vol.  xxvin — 99 
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'^77-    the  general  rule,  precisely  as  did  the  two  cases  hereto- 
Tcnn.    fore  decided  by  this  court 

We  have,  in  the  foregoing  opinion  referred  to,  no 


-7  o ^        *     —  ' 

y  other  authorities  than  the  recent  decision  of  this  court 
DeyCTie  \^  h^q  ^wo  cases  aforesaid,  that  being  a  binding  au- 
thority, and  perfectly  conclusive  of  all  these  cases.  la 
&  aS^  the  opinion  of  the  court,  delivered  by  Judge  Burks  in 
Shaf  those  two  cases,  all  the  material  authorities  are  cited, 
&  ais.  and  many  of  them  commented  on,  which  renders  any 
Gamand  citatiou  of  them  in  this  opinion  unnecessary. 

&als. 

V. 

Childress        JUDGMENTS  AND  DECREE   REVERSED. 

&  als. 
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Carter's  acMr  ^.  v.  Kelly,  Judge. 

August  2. 

Absent,  Anderson^  J. 

AVhere  a  warrant  is  brought  before  a  justice  upon  a  claim  exceeding 

twenty  dollars,  and  upon  the  application  of  the  defendant  before  trial,  July' 
it  is  removed  to  the  county  court,  an  appeal  lies  to  the  circuit  court,  Term, 
from  the  judgment  of  the  county  court  in  the  case. 

The  case  is  stated  by  Judge  Christian. 

R.  L.  AyreSj  for  the  petitioner. 

Christian,  J.  delivered  the  opinion  of  the  court. 

This  case  is  before  us  upon  a  petition  filed  by  Car- 
ter's adm'r,  asking  at  the  hands  of  this  court,  a  writ  of 
prohibition  against  the  Hon.  Jno.  A.  Eelly,  judge  of 
the  circuit  court  of  Scott  county,  "to  restrain  and  pro- 
hibit him  from  taking  cognizance  or  jurisdiction  of,  or 
of  trying  in  any  manner  whatever,"  a  certain  civil  ac- 
tion involving  the  sum  of  $48,  in  which  the  said  Car- 
ter's adm'r  was  plaintifl;  and  one  Harvey  Gray  was 
defendant,  commenced  by  a  warrant  before  a  justice 
of  the  peace  for  Scott  county,  and  removed  before 
trial  to  the  county  court  of  said  county,  on  motion  of 
defendant  The  case  was  heard  in  the  county  court,  at 
the  October  term,  1874,  and  there  was  a  verdict  and 
judgment  for  the  plaintiff.  During  the  trial  the  de- 
fendant tendered  several  bills  of  exceptions,  which 
were  signed  and  sealed  by  the  court,  and  made  a  part 
of  the  record. 
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1877.        The  defendant  presented  a  copy  of  this  record,  with 
Term,    a  petition  for  a  supersedects  to  the  Hon.  John  A.  Kelly,. 
■  jndge  of  the  circuit  court  of  Scott  county,  who  awarded 


adm'r  &c.  ^  supersedeas  to  the  judgment  of  the  county  court 
\  The  plaintiff  in  the  suit  in  the  county  court  (the  peti- 
judge,  tioner  here),  is  now  seeking  from  this  court  a  writ  of 
prohibition,  to  restrain  the  said  circuit  judge  from  try- 
ing the  case  in  an  appellate  court,  upon  the  ground 
that  said  circuit  court  cannot  exercise  its  appellate  ju- 
risdiction in  such  a  case. 

The  only  question,  therefore,  we  have  to  determine 
is,  whether,  in  a  case  commenced  before  a  justice  of 
the  peace  and  removed  to  the  county  court  before  trial,, 
there  exists  under  our  laws  the  right  of  appeal  to  the 
circuit  court.  This  question  depends  upon  the  true 
construction  to  be  given  to  the  statutes  contained  in 
the  Code  of  1878,  and  the  sessions  acts  of  1874,  regu- 
lating the  jurisdiction  of  courts  in  matters  of  appeal. 

The  general  law  on  the  subject  of  appeals,  writs  of 
error  and  supersedeas,  is  contained  in  the  first  and  second 
sections  of  ch.  178,  which  declare  in  what  cases  ap- 
peals may  be  of  right,  and  in  what  cases  petitions  may 
be  presented  for  appeal,  &c. 

The  third  section  of  the  same  chapter  declares  the 
cases  in  which  petitions  for  appeals,  writs  of  error 
and  supersedeas  shall  not  be  presented,  as  follows: 

"§  8.  No  petition  shall  be  presented  for  an  appeal 
from,  or  writ  of  error  and  supersedeas  to,  any  final 
judgment,  decree  or  order,  whether  the  commonwealth 
be  a  party  or  not,  which  shall  have  been  rendered  more 
than  two  years  before  the  petition  is  presented;  nor  to 
any  judgment  of  a  county  or  coq>oration  court,  which 
is  reifidered  on  an  appeal  from  a  judgment  of  a  justice;  nor 
to  a  judgment,  decree  or  order  from  any  other  court 
where  the  controversy  is  for  a  matter  less  in  value  or 


Digiti 


ized  by  Google 


COURT  OF  APPBALS    OP  VIRGINIA.  789^ 


amoant  than  five  bandred  dollars,  exclusive  of  costs,     '^77* 

July 
unless  there  be  drawn  in  question  a  freehold  or  fran-    Tenn. 

<;hise,  or  the  title  or  bounds  of  l^nd,  or  some  matter 

not  merely  pecuniary."  *  *  *  H*ow  the  (yrXy  excep-  adm'r  &c. 
tion  contained  in  this  section  limiting  the  right  of  ap-  ^i 
peal  from  decrees  or  judgments  of  the  county  courts  jadge. 
is  that  which  declares  that  there  shall  be  no  appeal  or 
wr^t  of  error  to  a  judgment  of  a  county  court,  which 
is  rendered  on  appeal  from  a  judgment  of  a  justice.*' 
To  all  other  judgments  of  such  court  the  right  of  ap- 
peal to  the  circuit  court  is  secured  by  these  sections; 
unless  such  right  of  appeal  is  taken  away  by  the  fourth 
aection  of  the  act  passed  April  2nd,  1874,  relating  to 
the  jurisdiction  of  the  county  courts.  That  act,  after 
enumerating  in  detail  the  subjects  of  jurisdiction  of 
the  county  courts,  contains  the  following  provision: 
^^  And  exclusive  jurisdiction  of  causes  removed  from  a 
justice  in  pursuance  of  section  one,  of  chapter  147  of 
said  Code,  and  of  contested  election  cases  for  county 
and  township  officers,  &c.,  *  *  *  but  with  the 
right  of 'appeal,  in  all  such  cases,  to  the  circuit  court 
whose  decision  shall  be  final." 

The  first  section  of  ch.  147,  referred  to  in  this  sec- 
tion, provides,  that  in  every  case  where  the  sum  or 
thing  in  controversy  exceeds  the  amount  or  value  of 
twenty  dollars,  the  justice  shall  upon  application  of 
the  defendant  at  any  time  before  trial,  remove  the 
cause  to  the  court  of  the  county  or  corporation  where- 
in the  same  shall  be  brought,  and  the  clerk  of  the 
said  court  shall  docket  the  same,  and  it  shall  be  pro- 
ceeded in  as  if  it  were  a  motion  in  said  court  under 
the  6th  section  of  ch.  163,"  &c. 

It  is  urged  by  the  counsel  for  the  petitioner  here, 
that  the  words  in  the  second  section  of  the  act  of 
April,  1874,  "exclusive  jurisdiction  of  causes  removed 
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1^7-    from  a  justice/'  takes  away  the  right  of  appeal  to  the 
Term,    circuit  court.     We  cannot  give  this  construction  to 

the  statute.    That  would  be  to  declare  that  the  iren- 

adm'r  &c.  ^^  1^^  regulating  appeals  which  gives  the  right  of 
KcU  ^PP®*^1 1^  ^11  cases,  from  judgments  of  a  county  court, 
judge,  except  the  single  case  of  a  judgment  rendered  on  an 
appeal  from  a  judgment  of  a  justice,  was  repealed  by 
the  words  ^*  exclusive  jurisdiction,"  in  this  act.  A 
statute  can  only  be  repealed  by  express  words,  or 
where  the  latter  statute  is  so  inconsistent  with  the  for- 
mer that  both  cannot  stand  together;  so  as  to  show  a 
clear  intention  of  the  legislature  to  repeal  it.  While 
the  words  exclusive  jurisdictiorij  are,  generally,  words  of 
the  broadest  signification,  it  is  manifest  that  in  the 
connection  in  which  these  words  are  here  used,  and 
upon  a  comparison  of  the  statutes,  they  mean  exclu* 
sive  original  jurisdiction. 

When  a  case  is  removed,  under  the  statute,  from  a 
justice  to  the  county  court,  it  then  stands  in  the  same 
position  in  the  county  court,  so  far  as  the  right  of  ap- 
peal is  concerned,  as  if  the  case  had  been  originalbf 
brought  in  the  county  court 

The  court  is  therefore  of  opinion,  that  the  circuit 
court  of  Scott  had  jurisdiction  to  award  the  supersedeas 
to  the  judgment  of  the  county  court  in  the  case  com- 
plained of,  and  to  try  and  dispose  of  the  same,  as  an 
appellate  court. 

The  rule  awarded  against  the  Honorable  John  A. 
Kelly,  judge  of  said  court,  must,  therefore  be  dis* 
charged. 

Prohibition  refused. 
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WtithtvilU. 

Carroll  v.  Brown. 

August  2. 

Absent,  Anderson,  J. 

I.  A  court  of  equity  has  jurisdiction  of  a  suit  brought  by  the  owner  in  1 877. 

possession,  to  set  aside  a  deed  which  has  been  put  upon  record,  wheie-  'Term 
by  the  complainant's  land  has  been  wrongfully  conveyed  to  a  purcha- 
ser at  a  tax  sale. 

In  September,  1874,  John  W.  Carroll  filed  his  bill 
in  the  circuit  court  of  Patrick  county,  against  Nicholas 
Brown,  to  set  aside  a  deed  by  which  the  clerk  of  the 
county  court  of  Patrick  conveyed  to  Brown  one  hun- 
dred and  fifty  acres  of  land  sold  for  delinquent  taxes. 
Brown  demurred  to  the  bill  and  also  to  an  amended 
bill,  and  the  court  sustained  the  demurrer.  And 
thereupon  Carroll  applied  to  a  judge  of  this  court  for 
an  appeal ;  which  was  allowed.  The  case  is  stated  by 
Judge  Burks  in  his  opinion. 

J.  E.  Perm,  for  the  appellant. 

A.  M.  Lybrook,  for  the  appellee. 

Burks,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  filed  his  bill  in  the  circuit  court  of 
Patrick  county  against  the  appellee  to  set  aside  a  deed 
made  by  the  clerk  of  the  county  court  of  said  county, 
conveying  to  the  appellee  land  claimed  by  him  as  a 
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1^77-     purchaser  at  a  sheriff's  sale  of  land,  returned  deliu- 
Term,    qucnt  for  non-payment  of  taxes.     The  defendant  filed 

a  demurrer  and  answer  to  the  bill.    Upon  argument 

^^  the  demurrer  was  sustained,  and  the  defendant,  on  lib- 
Brown.  Qj^y  granted  for  the  purpose,  filed  an  amended  bill  re- 
ferring to  and  making  the  original  bill  a  part  thereof, 
to  which  the  defendant  also  demurred  without  answer- 
ing. By  decree  of  the  4th  of  November,  1875,  this 
demurrer  was  also  sustained,  and  the  bill  of  the  com- 
plainant dismissed.  An  appeal  from  this  decree  al- 
lowed the  complainant,  brings  the  case  here. 
•  The  demurrer  necessarily  admits  the  truth  of  the 
facts  stated  in  the  bill,  so  far  as  they  are  relevant  and 
well  pleaded. 

Whether  the  facts  stated  in  the  bill,  thus  admitted 
by  the  demurrer  to  be  true,  entitle  the  appellant  to  the 
relief  prayed,  is  the  only  question  to  be  now  deter- 
mined. 

The  two  bills  considered,  as  they  may  be,  together, 
allege,  in  substance,  that  the  complainant  is  the  owner 
of  two  tracts  of  land  in  Patrick  county,  conveyed  to 
him  by  one  Thomas  Boyles,  by  deed  dated  2nd  June, 
1859,  recorded  in  said  county  on  the  day  of  its  date, 
which  lands  were  derived  by  said  Boyles  by  descent 
from  Lucinda  Barker — a  copy  of  which  deed  is  filed 
as  a  part  of  the  bill ;  that  a  short  time  after  the  execu- 
tion of  the  deed,  the  complainant  took  possession  of 
said  lands  and  has  thence  hitherto  held  and  still  holds 
such  possession ;  that  on  the  24th  of  September,  1860, 
the  sheriff  of  Patrick  county  exposed  to  sale,  as  delin- 
quent for  the  non-payment  of  taxes,  several  tracts  of 
land,  charged  in  the  name  of  the  said  Lucinda  Barker, 
amongst  which  was  a  tract  containing  three  hundred 
and  sixty  acres,  at  the  price  of  (9.30,  as  shewn  by  a 
copy  of  the  sheriff's  official  return  of  sales  filed  as  a 
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part  of  the  bill;  that  the  defendant  executed  to  the     1^7- 
sheriff  his  receipt  for  the  $9.30,  the  purchase  money    Term. 


for  the  one  hundred  and  fifty  acres  of  land  aforesaid, 

and,  in  the  year  1874,  caused  the  one  hundred  and  y^ 
fifty  acres  to  be  surveyed,  and  in  the  same  year  the  Brown. 
clerk  of  the  county  court  of  Patrick,  in  accordance 
with  the  survey,  executed  to  the  defendant  a  deed  for 
the  land  so  surveyed.  Certified  copies  of  the  report 
of  the  survey  and  the  deed  of  the  clerk  are  filed  as 
parts  of  the  bill;  from  which  it  appears,  that  the  re- 
port of  the  survey  was  made  by  the  surveyor  of  Pat- 
rick county,  was  duly  certified,  examined,  and  together 
with  the  deed  duly  recorded.  The  bill  further  alleges 
that  in  laying  off  the  one  hundred  and  fifty  acres,  the 
defendant  caused  the  surveyor  to  locate  and  survey 
the  Bame  within  the  boundaries  of  the  two  tracts  afore- 
said belonging  to  the  complainant ;  that  if  there  was 
any  such  tract  as  the  tract  aforesaid  of  three  hundred 
and  sixty  acres,  it  was  a  different  tract  from  those  con- 
veyed as  aforesaid  to  the  complainant,  and  the  defend- 
ant therefore  had  no  right  to  have  the  survey  and 
<;onveyance  of  said  one  hundred  and  fifty  acres  within 
the  boundaries  of  complainant's  said  lands. 

The  bill  further  alleges,  that  the  sale  by  the  sheriff 
under  which  the  defendant  claims,  was  irregular  and 
void,  because  as  shewn  by  the  official  return  of  sales, 
it  does  not  appear  for  what  year  or  years  the  land  sold 
was  delinquent. 

The  prayer  of  the  bill  is,  that  the  deed  of  the  clerk 
to  the  defendant.  Brown,  and  all  proceedings  in  refer- 
ence to  the  sale  to  him  be  declared  null  and  void,  and 
for  general  relief. 

These  facts,  (for  such  the  statements  of  the  bill  must 

be  taken  to  be  on  demurrer),  in  my  judgment,  make  a 

proper  case  for  the  exercise  by  a  court  of  equity  of  its 
Vol.  xxviii — 100 
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'^77-    peculiar  powers.    The  demurrer  admits  the  complain* 
Term,    aut  to  be  in  possession  of  land  which  belongs  to  him,. 

and  he  is  entitled  to  the  free,  full  and  uninterrupted  use 

^^  and  enjoyment  of  it,  and  without  let  or  hindrance  to 
Brown,  make  sale  of  it  if  he  desire  to  sell  at  its  market  value. 
The  defendant,  under  color  of  law,  but  without  valid 
claim,  has  caused  a  part  of  this  land  to  be  surveyed 
by  an  officer  of  the  state,  and  then  conveyed  to  him 
by  another  public  officer.  The  deed  of  conveyance 
thus  procured  he  has  caused  to  be  recorded  in  the 
county  in  which  the  land  lies,  and  has  thus  proclaimed 
to  the  world  that  he  is  entitled  to  one  hundred  and 
fifty  acres  of  the  complainant's  land.  Vain  would  be 
the  attempt  of  the  complainant  to  make  sale  of  his 
land  except  at  a  sacrifice,  if,  indeed,  he  could  sell  at 
any  price.  Who  would  purchase  it  at  its  true  value? 
Men  do  not  generally  wish  to  buy  law-suits,  and  when 
they  purchase  land  at  a  full  price  they  expect  a  clear 
title.  The  complainant,  to  be  sure,  might  point  to  his 
deed  and  his  possession  under  it,  but  he  stands  con- 
fronted with  the  recorded  deed  of  the  defendant  and 
his  claim  under  it  to  more  than  half  of  the  complain- 
ant's land.  It  is  not  to  be  doubted  that  this  is  a 
serious  injury  to  the  complainant's  rights,  and  a 
grievance  that  calls  for  redress.  What  redress  is  he 
entitled  to,  and  how  and  where  is  he  to  get  it?  Hi& 
"  remedy,  if  any,"  says  the  circuit  judge  in  his  decree 
"is  at  law,  not  in  a  court  of  equity."  What  remedy 
has  he  at  law  ?  He  is  in  possession  of  the  property^ 
and  cannot  bring  ejectment  against  the  claimant  to  try 
the  title,  and  the  claimant  is  content  to  stand  off  for. 
the  present  and  not  bring  an  action  against  him. 
Code  of  1873,  ch.  181,  §  5. 

If  the  defendant  when  he  had  the  survey,  and  pro- 
cured a  deed  for  the  one  hundred  and  fifty  acres,  knew 
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that  it  was  the  complainant's  land,  he  committed  a     '^7- 
fraud.    If  he  did  not  know  it  he  made  a  mistake.    Term. 

Surely,  in  either  case,  the  complainant  is  entitled  to 

relief.  The  mischief  springs  from  the  defendant's  y, 
recorded  deed.  As  long  as  that  stands  the  injury  Brown, 
must  continue.  It  is  a  cloud  that  overshadows  the 
complainant's  title,  and  materially  impairs,  if  it  does 
not  wholly  destroy,  its  market  value.  If  the  defendant 
will  not  release,  a  cancellation  of  the  deed  by  judicial 
authority  furnishes  the  only  adequate  relief.  A  court 
of  law  cannot  give  this  relief,  but  a  codrt  of  equity 
can,  and  should  give  it. 

Treating  of  the  delivery  up,  cancellation  or  rescis- 
sion of  agreements,  securities,  deeds,  or  other  instru- 
ments, Judge  Story  says:  "It  is  obvious  that  the  juris- 
diction, exercised  in  cases  of  this  sort,  is  founded  upon 
the  administration  of  a  protective  or  preventive  jus- 
tice. The  party  is  relieved  upon  the  principle,  as  it  is 
technically  called,  qim  timet;  that  is,  for  fear  that  such 
agreements,  securities,  deeds,  or  other  instruments, 
may  be  vexatiously  or  injuriously  used  against  him, 
when  the  evidence  to  impeach  them  may  be  lost;  or 
that  they  may  now  throw  a  cloud  or  suspicion  over  his 
title  or  interest."    1  Story  Eq.,  §  694. 

Again  he  says:  "Whatever  may  have  been  the 
doubts  or  difficulties  formerly  entertained  upon  this 
subject,  they  seem  by  the  modern  decisions  to  be  fairly 
put  at  rest;  and  the  jurisdiction  is  now  maintained  in 
the  fullest  extent.  And  these  decisions  are  founded 
on  the  true  principles  of  equity  jurisprudence,  which 
is  not  merely  remedial,  but  is  also  preventive  of  in- 
justice. If  an  instrument  ought  not  to  be  used  or 
enforced,  it  is  against  conscience  for  the  party  holding 
it  to  retain  it,  since  he  can  only  retain  it  for  a  sinister 
purpose.    If  it  is  a  negotiable  instrument,  it  may  be 
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'^77-     used  for  a  fraadaleat  or  improper  purpose,  to    the 

Tfenn.    injury  of  a  third  person.    If  it  is  a  deed  purporting  to 

convey  lands  or  other  hereditaments,  its  existence  in 

^     an  uncancelled  state  necessarily  has  a  tendency  to 

Brown,    throw  a  cloud  over  the  title/'    Idem,  §  700. 

Other  authorities  to  the  same  effect  are  abundant 
A  few  only  need  be  cited.  See  Kerr  on  Injunctions 
697;  Bissell  v.  Kellogg,  60  Barb.  (N.  Y.)  617,  (cited  8 
U.  8.  Digest,  K  8.  136);  Lee  v.  Buggies,  62  111.  427, 
(5  U.  8.,  Digest,  K  8.  196);  2  Lead.  Gas.  in  Eq.  (ed. 
1877),  part  2,  top  p.  1355,  notes  to  Earl  of  Oxford's 
case,  and  authorities  there  cited. 

But  I  have  not  been  able  to  find  the  law  applicable 
to  the  case  in  judgment  anywhere  stated  so  well  as  in 
a  recent  work  by  Judge  Cooley.  Speaking  of  quieting 
title  to  land  after  sale  for  taxes,  he  says:  ^^If  land  has 
been  actually  sold  and  conveyed  for  a  tax,  the  original 
owner  remaining  in  possession  may  have  the  validity 
of  the  sale  tested  by  a  bill  in  equity,  filed  for  the  pur- 
pose of  quieting  his  title.  This  is  the  general  rule. 
Courts  of  law  cannot  give  relief  in  such  a  cade,  as  he 
cannot  bring  ejectment,  being  himself  in  possession; 
no  other  form  of  action  is  given  by  the  common  law 
for  such  a  case.  And  where  the  case  has  proceeded 
to  sale  and  conveyance,  even  though  the  defects  in  the 
title  are  apparent  on  the  record,  and  the  deed  is  not 
prima  facie  evidence  of  title,  it  may  perhaps  be  possi- 
ble to  distinguish  the  case  from  one  in  which  the  void 
proceedings  are  only  impending.  While  they  are  in 
progress,  it  may  be  assumed  that  the  officers  will  pause 
in  their  illegal  action  before  any  sale  is  reached;  but 
when  the  proceedings  have  reached  that  point,  and  a 
conveyance  has  been  given,  which,  though  void,  may 
affect  the  market  value  of  the  land,  there  would  seem 
to  be  no  very  conclusive  reason  why  equity  should  not 
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interfere  and  decree  a  cancellation  of  the  void  claim.     1^77- 
If  the  tax  purchaser  has  entered  into  possession  of  the    Term. 

land,  the  original  owner  has  an  adequate  remedy  by 

suit  at  law  in  ejectment;  and  to  this  he  must  resort  ^^^ 
When  neither  party  has  actual  possession,  if  the  statute  ^rown. 
has  authorized  the  action  of  ejectment  to  be  brought 
on  the  constructive  possession,  which  either  may  claim 
by  virtue  of  the  conveyances  which  he  holds,  the  suit 
at  law  would  appear  to  be  the  adequate  remedy  in  such 
a  case  also."  Cooley  on  Taxation  544,  645,  and  the 
cases  there  cited. 

The  decision  of  this  court  in  HaU  v.  Perm's  heivb-, 
15  Qratt.  261,  as  I  understand  it,  folly  accords  with  ' 
the  doctrine  laid  down  by  Judge  Cooleyj  supra.  It 
does  not  appear  from  the  statement  of  that  case  made 
by  the  reporter,  nor  in  the  opinion  of  the  court  deliv- 
ered by  Judge  Anderson^  whether  Penn's  heirs,  the 
complainants  in  the  suit,  were  in  the  possession  of  the 
land  which  they  sought  to  redeem;  but  it  seems  to  be 
so  implied.  It  must  have  been  so,  I  take  it;  for,  if 
Hale,  thTB  tax  purchaser,  had  been  in  possession^  the 
complainants  would  have  had  a  plain  remedy  at  law 
in  an  action  of  ejectment  against  him,  the  deed  under 
which  he  claimed  not  being  prima  fade  evidence  of 
title,  and  furnishing  no  impediment  to  the  recovery  in 
such  action.  In  that  case,  as  in  this,  the  claimant  pur- 
chased one  parcel  of  land,  and  surveyed  and  got  a 
deed  for  a  different  parcel.  There  seems  to  be  this 
difference  in  the  two  cases:  in  the  former,  the  defect 
of  title,  it  would  appear,  was  plainly  shown  by  the 
official  return  of  the  sheriff  on  record ;  while  in  the 
present  case,  the  invalidity  of  the  title  would  have  to 
be  established  in  the  main  by  evidence  dehors  the 
record.  The  equitable  jurisdiction,  therefor^  exer- 
cised in  Hah  v.  Penn^s  heirs  must  have  been  based  on 
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1877.  the  assumption  that  the  deed  to  the  purchaser,  al- 
Tenn.    though  defective  and  void,  cast  a  cloud  upon  the  title 

— of  the  owners  to  their  prejudice,  which  they  had  a 

^^^     right  to  have  removed.    Hence  this  court,  while  af- 

Brown.    firming  the  decree  of  the  court  below  which  overruled 

the  deed,  amended  it  by  directing  a  reconveyance  of 

the  title  to  the  owners,  "  in  order  to  preserve  to  them 

their  unbroken  record  of  title." 

In  a  case  decided  by  this  court  as  early  as  1810,  it 
seems  to  have  been  held  that  if  land  be  listed  by  the 
commissioner  of  the  revenue  to  a  wrong  person,  sold 
by  the  sheriff  as  the  property  of  such  person,  and  con- 
veyed by  deed  to  the  purchaser,  the  proper  resort  of 
the  rightful  owner  for  relief  is  to  a  court  of  equity,  by 
which  the  deed  may  be  cancelled  and  a  release  or  con- 
veyance of  the  land  decreed.  Yancey  v.  HapkinSf  1 
Munf.  419.  It  was  further  held  in  that  case  that  an 
authority  given  by  law  to  any  oflScer,  whereby  the 
estates  or  interests  of  other  persons  may  be  forfeited 
or  lost,  must  be  strictly  pursued  in  every  instance. 

Applying  the  principles  of  these  authorities  to  this 
case,  it  is  manifest  the  court  below  erred  in  sustaining 
the  appellee's  demurrer  to  the  amended  bill. 

I  am  of  opinion,  for  the  reasons  stated,  that  the  de- 
aree  of  the  circuit  court  of  Patrick  county  should  be 
reversed  and  annulled;  and  that  the  cause  should  be 
remanded  to  the  said  circuit  court,  with  liberty  to  the 
appellee  to  file  his  answer  to  the  amended  bill,  if  so 
advised,  to  each  party  to  take  testimony  in  the  cause, 
if  desired,  and  that  the  cause  be  otherwise  proceeded 
in  to  a  final  decree. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their  counaely 
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«nd  the  court  having  maturely  considered  the  trau-     '^7- 
script  of  the  record  of  the  decree  aforesaid,  and  argu-    Term. 


ments  of  counsel,  is  of  opinion,  for  reasons  stated  in 

writing  and  filed  with  the  record,  that  the  said  decree  y, 
is  wholly  erroneous;  it  is  therefore  decreed  and  or-  Brown. 
dered,  that  the  said  decree  be  reversed  and  annulled, 
^nd  that  the  appellant  recover  against  the  appellee  his 
costs  by  him  expended  in  the  prosecution  of  his  ap- 
peal aforesaid  here;  and  this  court  proceeding  to  render 
such  decree  as  the  said  circuit  court  ought  to  have  ren- 
dered, it  is  further  decreed  and  ordered,  that  the  de- 
murrer of  the  defendant  to  the  complainant's  amended 
bill  be  overruled,  and  that  this  cause  be  remanded  to 
the  said  circuit  court,  with  liberty  granted  to  the  de- 
fendant to  file  in  the  said  court  his  answer  to  said 
amended  bill,  if  he  be  so  advised,  and  with  directions 
that  the  cause  be  otherwise  proceeded  in  to  final  de- 
cree :  which  is  ordered  to  be  certified  to  the  said  circuit 
<;ourt  of  Patrick  county, 

Dborbb  reversed. 
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Dyerlb  v.  Stair. 

August  2. 

Absent,  Anderson^  J. 

1877.  ^  ^^  action  on  a  bond  given  in  September  1863,  for  ^1000,  payable  in  two 
years,  the  court  instructed  the  jury,  that  Confederate  States  treasury 
notes  were  the  prevailing  currency  in  circulation  at  the  date  of 
the  bond,  and  that  a  presumption  of  fact  would  arise  from  that  dr- 
cimistance  alone,  that  the  said  bond  was  intended  to  be  pajrable  in 
such  notes ;  but  such  presumption  may  be  rebutted  by  evidence;  and 
the  burden  of  proof  rests  on  the  plaintiff  to  show  that  the  said  bond 
was  entered  into  in  reference  to  Confederate  money  as  a  standard  of 
value.  Held  :  The  instruction  is  erroneous.  A  presumption  of  fact 
does  not  arise  that  a  bond  executed  when  Confederate  notes  was  the 
prevailing  currency,  payable  at  a  distant  day,  is  payable  in  such  notes. 
"Whatever  presumption  there  is,  if  any,  was  a  matter  exclusively  for 
the  jury. 

This  was  an  action  of  debt,  in  the  circuit  court  of 
Roanoke  county,  brought  in  February  1874,  by  David 
Dyerle  against  Jeremiah  Stair,  upon  a  bond  of  which 
the  following  is  a  copy: 

"  Two  years  after  date  I  bind  myself  and  heirs,  &c., 
to  pay  to  David  Dyerle  or  heirs  one  thousand  dollars, 
for  his  interest  in  the  Hausman  place  in  Botetourt 
county. 

Given  under  my  hand  and  seal  this  20th  day  of  Sep- 
tember 1863. 

Jbrbmiah  Staib,  SeaV* 

On  the  trial  of  the  case  the  only  question  seems  ta 
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have  been,  whether  the  uDderstanding  and  agreement  '^7- 
between  the  parties  was,  that  the  bond  was  to  be  paid    Term. 

in  Confederate  currency  or  in  gold.    And  the  only 

question  in  this  court  was  upon  an  instruction  given  ^"  * 
by  the  court  at  the  instance  of  the  defendant.  The  Stair. 
case  is  stated  by  Judge  Staples  in  his  opinion. 

Taylor  and  PhlegaVy  for  the  appellant. 
J.  H.  H.  Figgaii^  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  debt  brought  in  the  circuit  court 
of  Roanoke  county,  upon  a  bond  executed  by  the 
appellee  to  the  appellant  in  September,  1863,  for  one 
thousand  dollars,  and  payable  two  years  after  date. 
Upon  the  trial  in  the  court  below  both  parties  were 
examined  as  witnesses,  the  one  insisting  that  accord- 
ing to  his  understanding  the  bond  was  to  be  paid  in 
Confederate  currency,  and  the  other  claiming  it  was 
to  be  paid  in  gold,  and  each  stating  such  facts  as  in 
his  opinion  tended  to  sustain  his  construction  of  the 
contract. 

After  the  evidence  was  concluded  the  court  on  the 
motion  of  the  appellee,  gave  the  jury  the  following 
instruction:  The  court  instructs  the  jury  that  Confed- 
erate States  treasury  notes  were  the  prevailing  cur- 
rency in  circulation  at  the  date  of  the  bond  in  this 
case,  and  that  a  presumption  of  fact  would  arise  from 
that  circumstance  alone,  that  the  said  bond  was  in- 
tended to  be  payable  in  such  notes,  but  such  presump- 
tion may  be  rebutted  by  evidence;  and  the  burden  of 
proof  rests  on  the  plaintiff  to  show  that  the  said  bond 
was  not  entered  into  in  reference  to  Confederate 
Vol.  xxvni — 101 
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'^7.     money  as  a  standard  value.    To  which  the  appellant 

Term,    excepted. 
The  sole  matter  we  have  to  consider  is,  whether  this 

^y^^    instruction  is  correct.     We  are  of  opinion  it  is  not 

Stair.  If  a  presumption  of  fact  would  ordinarily  arise,  that  a 
bond  payable  on  demand,  given  when  Confederate 
treasury  notes  constituted  the  prevailing  currency,  was 
payable  in  such  currency — as  to  which  no  opinion  is 
intended  to  be  expressed — such  presumption  would 
not  attach  where  the  debt  is  payable  at  a  distant  pe- 
riod. The  reasons  for  this  distinction  are  fully  set 
forth  in  numerous  decisions  of  this  court,  especially 
in  the  case  of  Kraker  v.  Shields^  20  Gratt  377,  401,  to 
which  reference  is  made. 

Here  the  bond  is  payable  two  years  after  date, 
which  was  September  1865,  when  Confederate  cur- 
rency had  ceased  to  exist.  The  record  does  not  dis- 
close, and  it  is  not  for  this  court  to  say,  what  were  the 
motives  influencing  the  parties  in  thus  postponing  the 
period  of  payment.  It  is  sufficient  to  say  that  upon 
an  instrument  so  payable  no  presumption  necessarily 
arises  as  that  indicated  in  the  instruction  of  the  circuit 
court.  Whatever  presumption  there  is,  if  any,  was  a 
matter  exclusively  for  the  jury,  and  not  for  the  court 
The  court  ought  to  have  told  the  jury  that  in  forming 
their  opinion  they  must  take  into  consideration  all  the 
facts  and  circumstances  of  the  case,  including  the  £EU^t 
that  the  bond  was  executed  when  Confederate  money 
was  the  prevailing  currency,  as  also  the  fact  that  the 
time  of  payment  was  at  a  remote  period;  and  upon 
the  whole  case  they  must  decide  which  was  the  true 
understanding  and  agreement  of  the  parties  with  re- 
spect to  the  kind  of  currency  in  which  the  debt  was 
payable. 
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The  coart  is  therefore  of  opinion  that  the  judgment     1^77- 
of  the  circuit  court  is  erroneous;   and  the  same  is    Term. 

therefore  reversed  and  annulled,  the  verdict  of  the 

jury  set  aside,  and  a  new  trial  awarded  in  conformity       ^T  ^ 
with  the  views  herein  expressed.  ^^'^• 

Judgment  reversed. 
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Shanks  v.  Edmokbson  ^  als. 

August  9. 

Absent,  AndersoUy  J. 

1877,      I.  M,  administratrix  of  her  husband,  after  paying  all  debts  of  the  estate^ 
J^jy  has  in  her  hands  a  sum  of  money  for  distribution  among  herself  and 

her  three  children.  This  money,  with  some  that  she  borroved,  she 
inrested  in  a  tract  of  land,  taking  the  title  to  herself.  Her  daughter, 
L,  marries  S,  she  being  at  the  time  an  infant'.  After  her  marriage,  M 
and  the  other  two  children  and  S  execute  a  deed,  by  which  it  is  re- 
cited that  the  parties  have  agreed  that  M  shall  have  one-half  the  land 
for  her  share,  she  paying  the  money  she  had  borrowed,  and  that  she 
had  purchased  the  interest  of  M  and  the  other  two  children  in  the 
other  half.  M  and  these  two  children  convey  to  S  the  last  half  of 
the  land  to  be  held  by  him  to  his  own  use.     Held  : 

1.  L,  whilst  an  infant,  could  not  make  an  election  to  take  the  land 

so  purchased  in  lieu  of  the  money  in  the  hands  of  the  admin- 
istratrix, to  which  she  was  entitled,  and  which  had  been  in- 
vested in  land. 

2.  A  wife  during  coverture  has  no  power  to  make  such  election. 

But  the  husband  may,  in  behalf  of  himself  and  wife,  make 
such  election,  where  it  plainly  and  distinctly  appears  that  he 
acted  for  her,  or  for  himself  and  wife  conjointly. 

3.  Upon  the  marriage  of  L  with  S,  she  not  having  made  an  elec- 

tion to  take  the  land,  she  had  no  interest  in  the  land  held  by 
her  mother,  as  real  estate;  but  only  a  claim  upon  her  mother 
as  administratrix,  for  her  proportion  of  the  money  which  she 
was  entitled  to  receive  as  one  of  the  distributees  of  her  lather's 
estate.  This  was  upon  her  marriage  nothing  more  than  a 
ckosf  in  actum,  which  upon  a  reduction  into  possession  be- 
longs to  her  husband. 

4.  The  adjustment  made  by  M  and  her  two  children  and  S,  was 

npon  the  part  of  S  a  reduction  into  possession  of  the  chase  m 
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actum.    S  being  a  party  to  the  deed,  the  claim  against  M  was       iS77* 

thereby  extinguished;  and  such  extinguishment  will  be  held      't^^ 

to  be  a  reduction  into  possession  by  S  to  such  an  extent  as  to 

clothe  him  with  the  absolute  property  as  against  any  claim  of    cuani^ 

his  wife,  either  to  have  the  land  as  hers,  or  to  have  settlement         y. 

upon  her.  Edm'dson 

*^  &als. 

For  the  principles  applicable  to  such  cases,  see  the  opinion  of 

the  court  by  Christian^  J. 


The  case  is  stated  in  the  opinion  of  the  conrt  de- 
livered by  Christian^  J. 

E.  Pendleton^  for  the  appellant. 

Taylor  ^  Phlegar  and  G.  H,  Sansbrough,  for  the  ap- 
pellees. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court 
of  Boanoke  county. 

The  suit  was  commenced  by  a  bill  in  equity  filed  by 
Henry  A.  Edmondson  and  Henry  E.  Blair,  trustees  in 
certain  deeds  of  trust  executed  by  George  W.  Shanks, 
by  which  he  conveyed  to  said  trustee  certain  real  and 
personal  estate  for  the  benefit  of  his  creditors.  Said 
deed  specified  certain  debts  and  liabilities  of  said 
Oeorge  W.  Shanks  as  ^^  embracing  all  then  recol- 
lected" by  the  grantor,  but  provided  that  the  said 
trustees  should,  ^^  as  any  money  should  be  received  by 
them"  (from  the  sales  of  property  therein  conveyed), 
^^pay  the  same  rateably  and  in  equal  proportion  ac- 
cording to  the  amounts,  in  discharge  of  all  debts  and 
liabilities  against  the  said  George  W.  Shanks,  whether 
the  said  debts  or  liabilities  are  or  are  not  specifically 
mentioned  in  this  deed,  together  with  all  interest  that 
may  lawfully  be  due  on  said  debts  and  liabilities." 
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'^7.        The  object  of  the  bill  filed  by  the  trustees  seems  to 
Term,    be  twofold:     Firsiy  to  have  an  account  taken  of  all  the 


debts  and  liabilities  of  the  said  George  W.  Shanks, 

Y  and  to  convene  all  his  creditors  before  a  commissioner 
^^^'^  for  that  purpose.  Second,  to  have  removed  what  the 
trustees  considered  a  cloud  upon  the  title  to  a  part  of 
the  real  estate  conveyed  by  Shanks,  and  which,  in 
their  opinion,  would  seriously  affect  the  price,  if  sold 
under  the  uncertainty  then  existing  as  to  the  claim  of 
his  wife  asserted  against  his  creditors  in  respect  to 
part  of  said  real  estate. 

This  claim  of  Lucy  Shanks,  the  wife  of  George  W. 
Shanks,  is  founded  upon  the  following  state  of  facts, 
proved  in  the  record,  and  which  presents  the  only 
'question  we  have  to  determine:  Some  time  before  the 
year  1842,  Andrew  Lewis  died  intestate,  seized  and 
possessed  of  considerable  real  and  personal  estate. 
His  wife,  Maria  Lewis,  qualified  as  his  administratrix. 
After  the  payment  of  intestate's  debts,  there  remained 
in  her  hands,  of  his  personal  estate,  a  considerable 
sum  of  money  for  distribution  among  herself  and  his 
children,  of  whom  there  were  three — Mary,  who  inter- 
married with  Henry  A.  Edmondson,  Lucy,  who  inter- 
married with  George  W.  Shanks,  and  William  W. 
Lewis. 

With  this  fund  remaining  in  her  hands  as  adminis- 
tratrix (together  with  a  certain  sum  borrowed  from 
William  Walton)  Mrs.  Lewis  purchased  a  tract  of 
land  lying  in  the  county  of  Boanoke,  containing  eight 
hundred  and  seventy-four  and  a  quarter  acres,  and 
took  a  conveyance  of  the  title  to  herself.  Some  time 
afterwards,  to  wit,  on  the  17th  day  of  January  1842, 
an  ^^ndenture  made  between  Maria  Lewis,  William 
W.  Lewis  and  Henry  A.  Edmondson  and  Mary  his 
wife,  of  the  one  part,  and  George  W.  Shanks,  of  the 
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other  part,"  after  reciting  the  fact  that  the  laud  por-     '^7- 
chased  by  Mrs.  Maria  Lewis,  and  conveyed  to  her  by    Term. 


Samuel  Strickler,  was  so  purchased  by  money  belongs 

ing  to  the  estate  of  her  husband,  and  in  ber  hands  as       ^ 
his  administratrix,  together  with  a  certain  sum  bor-  ^^^j^^*^ 
rowed   by  her  of   William    Walton.  Sr.,   contained, 
among  other  recitals,  the  following: 

"And  whereas  the  said  Maria  Lewis,  having  legal 
title  to  the  whole  of  the  residue  of  the  said  tract  of 
land,  and  the  said  Geo.  W.  Shanks  and  Lucy,  his  wife, 
Wm.  W".  Lewis  and  Henry  A.  Edmondson  and  Mary, . 
his  wife,  having  equitable  interests  therein,  the  said 
parties  have  made  an  arrangement  by  which  the  title 
to  said  land  may  be  adjusted;  and,  whereas  the  said 
Maria  Lewis  has  undertaken  to  settle  with  the  said 
Wm.  Walton,  Sen'r,  the  amount  due  him  for  money 
loaned  as  above  mentioned,  for  the  purpose  of  pur- 
chasing the  said  land,  in  consideration  whereof  the 
other  parties  to  this  indenture  are  willing  that  the  said 
Maria  Lewis  shall  retain  to  her  own  use  and  behoof,  the 
one  undivided  moiety  or  half  part  of  said  land;  and, 
whereas  the  said  George  W.  Shanks  hath  purchased 
of  the  said  Maria  Lewis  her  interest  in  the  remaining 
undivided  moiety  of  the  said  residue,  whether  vesting 
in  her  as  widow  of  the  said  A.  Lewis,  dec'd,  or  other- 
wise, and  hath  purchased  of  the  said  Wm.  W.  Lewis 
and  of  the  said  ^enry  A.  Edmondson  and  Mary,  his  • 
wife,  their  respective  interests,  present  and  rever- 
sionary, legal  and  equitable,  in  the  said  remaining  un- 
divided moiety  or  half  part  of  the  said  residue;  now, 
in  order  to  eiiectuate  the  intentions  of  the  parties 
aforesaid,  in  consideration  of  the  premises  and  of  the 
Bom  of  five  dollars  by  the  said  George  W.  Shanks 
paid  to  the  said  Maria  Lewis,  Wm.  W.  Lewis,  and 
Henry  A.  Edmondson  and  Mary  his  wife,  before  the 
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1.^77-  sealiug  and  delivery  of  these  presents,  this  iDdentare 
Term,  witoosseth,  that  the  said  Maria  Lewis,  Wm.  W.  Lewis 
and  Henry  A.  Edmondson  and  Mary,  his  wife,  have 
y,  granted,  bargained,  sold  and  conveyed,  and  by  these 
^^a^"  presents  do  grant,  bargain,  sell  and  convey  unto  the 
said  George  W.  Shanks,  his  heirs  and  assigns,  the 
above  described  remaining  undivided  moiety  or  half 
part  of  the  eaid  residue  of  or  half  part  the  said  tract 
of  land,  which  residue  remains  after  the  sale  of  the 
said  portion  of  one  hundred  and  twenty-seven  acres 
off  from  the  original  tract  of  eight  hundred  and  sev- 
enty-four and  a  half  acres  above  mentioned.  To  have 
and  to  hold  the  same  to  him,  the  said  Oeorge  W. 
Shanks,  and  his  heirs  and  assigns,  to  the  only  proper 
use^and  behoof  of  him,  the  said  George  W.  Shanks, 
and  his  heirs  and  assigns  forever." 

This  deed  was  signed  by  Maria  Lewis,  William  W. 
Lewis,  Henry  A.  Edmondson,  Mary  A.  Edmondson 
and  George  W.  Shanks;  but  was  not  signed  by  Lucy, 
the  wife  of  George  W.  Shanks.  The  land  conveyed 
by  this  deed  is  the  same  land  which  was  conveyed  by 
Shanks  to  Blair  and  Edmondson,  trustees,  by  deed 
bearing  date  15th  June,  1872,  first  above  referred  to. 

To  the  bill  filed  by  the  trustees  calling  upon  the 
court  to  adjudicate  the  rights  arising  between  Mrs. 
Shanks  and  the  creditors  of  her  husband,  she  filed  her 
•  answer,  in  which  she  alleges  that  the  purchase  of  the 
land  in  the  bill  mentioned  was  made  by  Mrs.  Maria 
Lewis  in  the  year  1880,  and  she  asserts  that  she  was 
married  to  her  husband,  George  W.  Shanks,  on  the 

day  of  January  1838,  so  that  her  interest  had 

been  converted  and  become  real  estate,  and  was  real 
estate  at  the  time  of  her  marriage,  and  the  only  in- 
terest that  her  husband  took  in  her  portion  of  the  real 
estate  was  a  life  estate,  with  remainder  in  fee  to  this 
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respondent,  and  even  if,  as  claimed  by  some  of  the     '^77« 
creditors,  this  respondent's  interest  in  the  land  was    Term. 

flerived  by  the  investment  of  personal  assets  in  real 

-estate,  before  it  could  be  taken  as  her  husband's  abso-  ^^ 
lute  estate,  it  would  have  to  be  reached  through  a  court  ^^J^** 
of  equity;  and  such  a  court  would  do  it  only  upon 
terms  of  making  an  equitable  settlement  upon  this 
respondent.  But  respondent  insists,  that  at  the  time 
of  her  marriage  her  estate  was  real  in  her  portion  of 
the  one-half  of  the  Bellevue  estate,  in  which  she  has  a 
remainder  in  fee  after  the  termination  of  her  husband's 
life  estate,  and  that  all  that  this  court  will  now  sell  is 
her  husband's  life  estate.  And  further  answering, 
respondent  says  that  she  is  advised  that  even  if  her 
mother,  Mrs.  Maria  Lewis,  had  invested  her  personal 
estate  in  real  estate,  and  took  the  deed  to  herself,  re- 
spondent claims  that  she  held  the  land  as  an  implied 
trustee  for  respondent  And  respondent  has  the  right 
to  elect  to  take  it  as  real  or  personal  estate,  and  she 
has  elected  as  far  as  she  could,  and  still  does  desire 
and  elect  to  hold  it  as  real  estate,  and  asks  this  court 
to  protect  her  interests. 

The  circuit  court  of  Roanoke  held,  by  its  decree  of 
the  14th  July  1874,  that  the  said  Lucy  Shanks  has 
no  interest  in  the  real  estate  conveyed  by  her  husband 
to  the  complainants  as  trustees  by  deed  of  15th  June 
1872,  except  a  right  of  dower  therein,  contingent  upon 
her  surviving  her  said  husband. 

From  this  decree  Mrs.  Shanks  obtained  an  appeal, 
awarded  by  one  of  the  judges  of  this  court. 

The  question  we  have  to  determine  is,  ^^  what  interest 

does  Mrs.  Lucy  Shanks  (the  appellant)  take  in  the  land 

•conveyed  by  her  husband  to  Edmondson  and  Blair, 

trustees?"     Has  she  only  a  contingent  right  of  dower, 

as  declared  by  the  circuit  court,  or  has  she  title  to  one- 
Vol.  xxviii — 102 
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'^77.  third  of  one  moiety  of  the  land  eobject  only  to  her 
Term,    husband's  rights  as  tenant  by  the  curtesy?    This  de- 

'  pends  npon  the  nature  and  character  of  the  estate  she 

y^       derived  from  her  father,  and  whether  it  was  real  or 

^^*?°"  personal  estate  at  the  time  of  her  marriage.  The  con- 
ceded facts  in  the  case  show  that  Mrs.  Maria  Lewis, 
the  mother  of  the  appellant,  was  the  administratrix  of 
her  husband,  Andrew  Lewis,  and  that  as  such  admin- 
istratrix she  having  in  her  hands,  after  payment  of  his 
.  debts,  a  considerable  sum  of  money,  invested  the  same 
in  certain  real  estate  in  the  county  of  Roanoke,  taking 
from  the  vendor  a  deed,  conveying  the  title  to  herself. 
This  deed  was  made  in  the  year  1830.  Mrs,  Shanks 
was  married  in  the  year  1838.  In  1842,  the  deed  above 
referred  to  between  Mrs.  Lewis  and  her  children 
and  sons-in-law,  was  executed.  Now,  up  to  the 
time  of  this  deed,  the  children  of  Mrs.  Lewis  had 
a  claim  upon  her  as  administratrix  of  her  husband 
(and  their  father,  Andrew  Lewis,)  for  the  monei; 
which  came  into  her  hands  as  administratrix.  She 
having  invested  that  money  in  real  estate,  it  was  cer- 
tainly competent  lor  them,  if  they  elected  so  to  do^ 
to  accept  the  land  in  lieu  of  the  money  due 
them,  and  if  they  chose  so  to  do,  could  have  com- 
pelled a  division  of  the  land  among  them  (if  it  was 
susceptible  of  such  division),  and  each  one  have  taken 
his  or  her  portion  of  the  land,  and  given  an  acquittance 
to  the  administratrix  of  all  claim  against  her  on  ac- 
count of  the  money  collected  and  invested  by  her.  If 
this  had  been  done  before  the  marriage  of  Mrs.  Shanks, 
or  even  afterwards  by  the  husband  and  wife  con- 
jointly, then  Mrs.  Shanks'  interest,  as 'well  as  that  of 
all  the  children  of  Andrew  Lewis,  would  have  been 
an  interest  in  real  estatCy  and  she  could  have  held  the 
same  against  her  husband's  creditors.    Bat  no  Buch 
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division  of  said  land  was  made;  bat  the  recitals  in  the     '^77- 

July 

deed  show  that  the  parties  to  that  deed  regarded  the    Term. 


land  as  representing  the  money  which  was  in  the  hands ' 

of  the  administratrix.  There  is  nothing  to  show  in  ^ 
the  record,  nor  is  it  claimed  in  argument  here,  that  ^^°^  ?^" 
Mrs.  Shanks,  before  marriage,  and  after  infancy,  made 
her  election  to  take  her  interest  in  the  land  in  which 
her  mother,  as  administratrix  of  her  father,  had  in- 
vested the  money  in  her  hands.  It  is  neither  alleged 
nor  proved  that  there  was  any  election  on  the  part  of 
Mrs.  Shanks  before  marriage.  Indeed  no  such  election 
could  have  been  made  before  marriage,  because  she 
was  then  an  infant,  having  married  before  she  arrived 
at  twenty-one  years  of  age.  The  recital  in  the  deed 
that  Shanks  and  wife  had  "  an  equitable  interest"  in 
said  land,  is  plainly  only  a  declaration  that  they  had 
such  an  interest  in  equity  as  against  the  legal  title  of 
Maria  Lewis  as  a  court  of  equity  would  uphold  upon 
the  doctrine  of  resulting  trusts,  and  hold  the  land 
bound  for  the  money  belonging  to  the  estate  of  An- 
drew Lewis,  and  which  she  had  invested.  This  recital 
cannot  be  held  as  proof  of  an  election  on  the  part  of 
Mrs.  Shanks,  especially  as  she  was  then  a  married 
woman  and  incapable  of  making  an  election.  See 
SUer^  Price  ^  Co.  v.  McClanachan  ^  ofe.,  2  Gratt.  280, 
296 ;  Pratt  v.  Taliaferro^  3  Leigh  419.  After  marriage 
the  election  could  only  be  made  by  the  husband  and 
wife  conjointly.  In  this  case  the  election  was  made 
by  the  husband  alone.  And  he  having  complete  do- 
minion and  control  of  the  subject,  his  election  would 
enure  to  his  sole  benefit,  unless  it  be  shown  that  such 
election  was  made  for  himself  and  wife  jointly.  2 
Gratt.  296. 

In  this  case  all  inferences,  which  might  be  drawn 
from  the  recital  of  the  deed,  are  rebutted  and  ex- 
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T^r*    plained  from  the  fact  that  in  the  deed  relied  00,  the 
Tenn.    land  is  conveyed  to  George  W.  Shanks,  "to  have  and 


to  hold  the  same  to  him,  his  heirs  and  assigns,  to  the 

y        only  proper  use  and  behoof  of  them,  the  said  George 

Zdm^jUon  w^  Shanks  and  his  heirs  and  assigns  forever."  It 
thus  appears  that  there  was  no  election  on  the  part  of 
Shanks,  the  husband,  to  hold  the  land  in  behalf  of 
himself  and  wife,  but  on  the  contrary,  he  had  the  title 
conveyed  to  himself;  which  excludes  the  idea  of  any 
election  on  behalf  of  himself  and  wife  conjointly. 

The  legal  principles  governing  this  case  are  well 
settled,  and  clearly  defined  by  the  decisions  of  this 
court,  as  well  as  by  the  recognized  rules  of  courts 
of  equity,  and  may  be  briefly  and  succinctly  stated  as 
follows: 

1.  Where  money  belonging  to  another  is  invested  in 
real  estate,  and  the  title  is  conveyed  to  the  party  using 
the  money  not  his  own,  such  real  estate  will  be  held, 
upon  the  doctrine  of  resulting  trusts,  to  be  in  the 
hands  of  the  grantee  as  a  trustee  for  the  party  whose 
money  has  been  appropriated. 

2.  Such  party,  whose  money  is  so  appropriated,  may, 
at  his  election,  either  claim  the  money,  and  go  against 
the  land  as  security  for  its  payment,  or  he  may  claim 
the  land  itself,  if  he  elects  so  to  do;  and  a  eourt  of 
equity  will,  upon  such  election  being  distinctly  shown, 
by  a  person  suijuris^  decree  to  such  person  the  land  in 
the  place  of  the  money  which  purchased  it. 

3.  A  wife  during  coverture  has  no  power  to  make 
such  election.  But  the  husband  may,  in  behalf  of 
himself  and  wife,  make  such  election,  when  it  appears 
that  he  acted  for  his  wife,  or  for  himself  and  wife  con- 
jointly. 

4.  The  election  to  hold  such  real  estate,  either  by  a 
person  suijuriSy  or  by  a  married  woman,  made  by  her 
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husband  in  her  behalf,  or  conjointly  with  himself,     1^77- 
must  be  plainly  and  distinctly  proven,  and  cannot  be    Tenn. 

left  to  mere  inference,  unless  such  inference  is  so 

strong  from  all  the  circumstances  as  to  be  equivalent       ^ 
to  positive  proof  of  a  clear  intention  so  to  elect.  ^l'"^*^*^ 

,  See  Slier y  Price  ^  Go.  v.  McClanachm^  2  Gratt.  ,280;  ' 

Pratt  V.  Taliaferro  J  8  Leigh,  419;  Commonwealth  v. 
MarUrCs  ex'ors^  5  Munf.  117, 128;  Harcum^s  admW  ^ 
als  V.  Hudnally  14  Gratt.  369,  378,  379;  Thornton  v. 
Thornton^  3  Rand.  179;  Craig  v.  Leslie^  3  Wheat.  R. 
663,  578,  585,  586;  2  Story's  Eq.,  §  1210,  1211;  1 
Lead.  Cas.  in  Eq.,  pt.  1st,  vol.  1st,  335  to  342;  lb. 
§  793. 

Applying  these  principles  to  the  case  before  us,  it  is 
clear :  1,  That  no  election  was  made  by  Mrs.  Shanks 
before  marriage;  and  2,  That  no  election  was  made 
by  George  W.  Shanks  on  behalf  of  himself  and  wife; 
but  on  the  contrary,  the  fact  that  he  took  the  deed  to 
himself  repels  the  presumption  that  might  otherwise 
possibly  arise  from  the  recitals  in  the  deed,  and  con- 
clusively shows  that  he  elected  to  take  for  himself 
that  which  the  law  gave  him  by  virtue  of  his  marital 
rights. 

It  is  clear  upon  the  facts  in  this  case,  that  upon  the 
marriage  of  Lucy  Lewis  with  George  W.  Shanks,  she 
having  made  no  election,  had  no  interest  in  the  real 
estate  held  by  her  mother  as  real  estate,  but  only  a 
claim  upon  her  mother  as  administratrix  for  her  pro- 
portion of  the  money  which  she  was  entitled  to  re- 
ceive as  one  of  the  distributees  of  her  father's  estate. 
This  was  upon  her  marriage  nothing  more  than  a 
chose  in  acttoUy  which,  upon  a  reduction  into  possession, 
belonged  to  her  husband.  The  adjustment  made  by 
the  deed  before  referred  to  between  Mrs.  Maria  Lewis 
and  her  children  and  son-in-law  was,  upon  the  part  of 
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'^7-     George  W.  Shanks,  a  reductioD  into  posssssion  of  the 
Term,    chose  in  action,  which  consisted  of  a  claim  on  the  part 


of  his  wife  against  her  mother,  as  administratrix  of  her 

^  ^    father,  for  a  certain  amount  of  money  received  by  her 
Edm'dson  ^g  such  administratrix,  and  in  her  hands  for  distriba- 

&  als.  ' 

tion.  George  W.  Shanks  being  a  party  to  that  deed, 
the  claim  against  Mrs.  Lewis  was  thereby  extinguished, 
and  such  extinguishment  will  be  held  to  be  a  reduc- 
tion into  possession  by  Shanks,  to  such  an  extent  as  to 
clothe  him  with  the  absolute  property  as  against  any 
claim  of  his  wife,  and  must  be  subjected  to  the  claims 
of  his  creditors,  and  passed  to  his  trustees,  Edmond- 
son  and  Blair,  by  the  deed  of  the  15th  day  of  June 
1872. 

The  court  is  therefore  of  opinion,  that  the  decree  of 
the  circuit  court  of  Roanoke  county,  which  declares 
^<  that  Lucy  Shanks  has  no  interest  in  the  real  estate 
conveyed  by  her  husband,  George  W.  Shanks,  by  the 
deed  dated  the  15th  June  1872  to  the  complainants 
as  trustees,  except  a  right  of  dower  therein  contingent 
upon  her  surviving  her  said  husband"  is  not  erro- 
neous, and  that  the  same  be  affirmed. 

Decrbb  affirmed. 
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HoRTON  ^  als.  V.  Bond. 

August  9. 

Absent,  Anderson^  J. 

Upon  a  bill  by  a  judgment  creditor  to  subject  the  lands  of  the  princi-  1877. 
pal  debtor  and  his  sureties  to  satisfy  the  judgment,  before  there  can  J^ 
be  a  decree  for  a  sale  of  the  lands,  it  must  be  made  to  appear  to  the 
court  that  the  rents  and  profits  of  the  lands  in  five  years  will  not  dis- 
chaige  the  judgment.  This  may  be  shown  by  the  pleadings,  by  the 
admissions  of  the  parties,  by  evidence  taken,  or  by  the  report  of  a 
commissioner  on  an-  enquiry  ordered. 

Upon  such  a  bill  it  appearing  that  there  are  incumbrances  under  a  will 
upon  the  land  of  one  of  the  sureties,  and  liens  by  deeds  of  trust  on 
the  lands  of  others,  though  the  amount  of  the  several  liens  by  deed 
might  be  ascertained  by  the  court,  yet  as  the  incumbrances  under  the 
will  are  uncertain,  it  is  error  to  decree  a  sale  of  the  lands  before  the 
incumbrances  and  liens  and  their  priorities  are  ascertained  by  the  re- 
port of  a  conmiissioner. 

In  such  a  case  as  to  a  part  of  the  land  claimed  by  one  of  the  sureties^ 
the  legal  title  is  in  K,  who  is  not  a  party  to  the  suit,  and  as  to  the 
other  part  of  the  land  it  has  been  conveyed  to  the  surety  and  his 
daughter.  Before  a  decree  for  the  sale  of  the  land,  K  should  be 
made  a  defendant,  and  the  title  to  both  parts  of  the  land  ascertained 
and  settled. 

Upon  such  a  bill,  after  the  lands  of  the  principal  debtor  are  sold  and 
applied  pro  tanto  to  the  satisfaction  of  the  judgment,  the  portion  of 
the  judgment  which  each  surety  should  pay  should  be  ascertained, 
and  a  separate  decree  should  be  made  against  each  surety  for  his  said 
portion,  and  upon  his  failure  to  pay  it  for  a  sale  of  his  land.  And  if 
either  of  the  sureties  should  fail  to  pay  the  decree  against  him,  and 
hb  land  when  sold  does  not  satisfy  the  decree,  the  amount  of  the 
deficiency  should  be  apportioned  among  the  other  sureties,  and  there 
should  be  a  like  decree  against  each  of  them,  and  his  land  for  his 
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1877.  portion  of  such  deficiency;  and  so  on  until  the  judgment  is  satisfied^ 

Twm  ®^  ^^  ^^  lands  of  all  the  sureties  are  sold. 


Horton       In  May  1872,  Stephen  Bond  filed  his  bill  in  equity 
y/'     in  the  county  court  of  Carroll  county,  against  William 

^^^'  R.  Horton  and  nine  other  persons,  in  which  he  al- 
leged that  he  had  been  appointed  sheriff  of  the 
county,  and  that  William  R.  Horton  was  his  deputy^ 
and  the  other  defendants  were  the  sureties  of  said  Hor- 
ton.  That  Horton  having  failed  to  account  for  monies 
collected  by  him,  plaintiff  had  sued  him  and  his  sure- 
ties, and  at  the  November  term  1871  had  recovered  a 
judgment  against  them  for  $944.72,  with  interest  from 
20th  of  February  1870  till  paid,  and  $26.41  costs. 
That  on  this  judgment  execution  was  issued,  on  which 
only  $17.84  was  made.  He  charged  that  John  P. 
Vinson,  one  of  the  sureties,  was  the  owner  of  one 
hundred  and  eighty  acres  of  land  devised  to  him  by 
D.  A.  Vinson.  That  Frederick  Alderman,  another  of 
the  sureties,  was  the  owner  of  a  tract  of  eighty  acres 
of  land;  that  William  R.  Horton,  the  principal  debtor, 
was  the  owner  of  a  tract  of  one  hundred  and  twenty 
acres,  which  he  purchased  of  John  Jenkins.  That  the 
legal  title  was  in  Jenkins,  and  a  balance  of  the  pur- 
chase money,  some  $250,  was  still  due  to  Jenkins,  but 
Jenkins  was  willing  to  convey  the  land  when  the  bal- 
ance of  the  purchase  money  was  paid.  He  sets  out 
deeds  made  by  other  of  the  sureties  conveying  land, 
some  absolutely  and  some  in  trust  to  secure  debts,  and 
charges  that  they  were  fraudulent,  intended  to  hinder 
and  delay  him  in  the  recovery  of  his  debts,  or  that 
the  lands  conveyed  in  trust  were  worth  more  than  the 
debts  due.  He  charges  that  the  rents  of  -the  land 
would  not  be  sufficient  to  pay  his  debt  in  five  years; 
and  he  prays  that  the  lands  of  William  R.  Hortoti^ 
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Vinson  and  Frederick  Alderman  may  be  sold;   that     '^7- 
the  Other  deeds  may  be  declared  frandulent,  and  the    Term. 


lands  sold;  and  for  general  relief.  

Several  of  the  parties  whose  deeds  were  charged  to     ^^ 
be  fraudulent  answered,  denying  the  fraud;  and  two     ^' 
of  them  insisted  that  the  rents  of  the  lands  would  pay 
the  plaintiff's  debt  within  five  years.     Some  of  them 
also  stated  that  certain  of  the  debts  secured  by  the 
trust,  which  they  named,  had  been  paid. 

The  condition  of  the  title  of  John  P.  Vinson  to  the 
land  held  by  him  under  the  will  of  his  father,  Daniel 
A.  Vinson,  with  the  incumbrances  upon  it,  are  stated 
by  Judge  Burks  in  his  opinion.  Of  the  land  claimed 
by  Hartwell  Alderman,  one  of  the  sureties,  one  hun- 
dred and  three  acres,  it  was  conveyed  by  a  party  who 
held  the  legal  title,  to  Henry  M.  Key;  and  he  conveyed 
fifty  acres  of  it  to  Hartwell  Alderuian  and  Thursa  Al- 
derman, his  daughter.  Hartwell  Alderman  says  in 
his  answer,  that  it  was  by  a  mistake  that  the  whole 
was  conveyed  to  Key  instead  of  fifty  acres;  that  Key 
had  never  complied  with  the  terms  of  the  sale  to  him, 
and  said  Hartwell  always  claimed  the  land  as  his, 
though  he  had  not  obtained  the  legal  title. 

The  cause  came  on  to  be  heard  on  the  12th  of  Octo- 
ber 1872,  when  the  court  made  a  decree  dire^ing  the 
land  of  the  defendant,  William  B.  Horton,  to  be  sold, 
and  appointing  a  commissioner  to  make  the  sale.  The 
sale  was  made,  and  after  paying  to  Jenkins  his  debt, 
and  the  costs,  there  remained  $58.89  to  be  credited  on 
the  plaintiff's  judgment. 

The  cause  came  on  again  to  be  heard  on  the  21st  of 
January  1878,  when  the  court .  holding  that  a  deed 
from  Frederick  Alderman  conveying  his  land  was 
fraudulent;  that  as  to  other  deeds,  though  not  fraudu- 
lent, some  of  the  debts  secured  thereby,  naming  them. 
Vol.  xxvin — 108 
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^^77.     had  been  paid;  and  holding  further,  that  the  personal 
Term,    property  conveyed  by  some  of  the  deeds  having  been 

■ left  in  the  possession  of  the  grantor,  if  any  loss  had 

&^ais!^  accrued  on  that  account  it  should  be  borue  by  the 
^'  beneficiaries  in  the  deed,  made  a  decree  appointing  a 
commissioner,  with  directions  to  sell  all  of  the  real  and 
personal  estate  mentioned  and  described  in  the  several 
deeds  and  other  exhibits  filed  in  the  cause,  on  which 
sales  the  several  parties  secured  by  the  deeds  of  trust 
should  have  preference  over  the  complainant  as  to  the 
respective  deeds  by  which  they  were  secured,  provided 
that  the  property  so  secured  had  not  been  wasted;  but 
when  wasted  the  loss  should  fall  on  such  creditors,  for 
the  value  of  the  same  as  ascertained  by  the  commis- 
sioner; which  sale  was  to  be  made  on  a  credit,  ic., 
Ac.  "  And  the  said  commissioner  may  sell  any  of  said 
property,  real  or  personal,  in  his  discretion  first;  but 
of  course  not  to  sell  more  than  will  pay  the  com- 
plainant; and  will  not  sell  until  after  the  expiration  of 
thirty  days  from  the  date  of  this  decree;  which  time 
the  parties  shall  be  allowed  to  pay  off  complainant's 
claim.  And  the  said  commissioner  is  ordered  to  re- 
port, &c. 

In  April  1878  the  cause  was,  by  operation  of  law, 
transferi^d  to  the  circuit  court  of  Carroll  county. 

On  the  23d  of  April  1875,  Henry  Horton,  John  P. 
Vinson,  Frederick  Alderman  and  Hartwell  Alderman, 
and  their  assignee  in  bankruptcy,  George  D.  Smith, 
filed  their  petition  for  a  rehearing  of  the  decree  of  the 
county  court  of  January  21st,  1873,  for  errors  apparent 
on  its  face;  and  set  out  the  following  errors  in  the 
decree.     See  the  opinion  of  BurkSj  J. 

The  cause  came  on  to  be  heard  on  the  15th  of  Octo- 
ber 1875,  when  the  court  rejected  and  dismissed  the 
petition,  and  affirmed  the  previous  decree.    And  there- 
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tipon  the  petitioners  applied  to  a  judge  of  this  conrt     1^7- 
for  an  appeal;  which  was  allowed.  Term. 


Shelion  and  Tompkins^  for  the  appellants.  ^^^ 


Tipton  and  Brown^  for  the  appellee. 

Burks,  J.,  delivered  the  opinion  of  the  court. 

The  appellee,  Stephen  Bond,  filed  his  bill  in  the 
county  court  of  Carroll,  against  William  R.  Horton 
(principal  debtor),  and  the  appellants  (except  George 
D.  Smith,  assignee)  and  others,  his  sureties,  and  their 
alienees,  and  others  interested  in  the  subject  matter  of 
the  suit,  to  enforce  a  lien  of  a  judgment  recovered  by 
said  Bond  against  said  principal  and  his  sureties,  and 
to  that  end,  amongst  other  things,  to  set  aside,  as 
fraudulent,  certain  deeds  of  trust  and  other  convey- 
ances made  by  some  of  the  sureties.  At  the  first  hear- 
ing of  the  cause,  the  said  county  court,  by  its  decree, 
ordered  a  sale  of  the  lands  of  the  principal  debtor, 
which  sale  was  reported  and  confirmed;  and  on  a  fur- 
ther hearing,  the  court  made  another  decree  setting 
aside  as  fraudulent  several  of  the  deeds  of  the  sureties 
assailed  in  the  bill;  and  recognizing  others  as  valid, 
held  the  equity  of  redemption  thereof  liable  to  the 
Um  of  said  judgment  and  ordered  a  sale,  out  and  out, 
of  the  lands  of  the  sureties  to  satisfy  the  judgment  and 
other  liens  of  prior  date  deemed  valid.  Before  the  de- 
cree for  sale  was  executed,  the  cause  was  removed,  by 
operation  of  law,  into  the  circuit  court  of  Carroll,  in 
which  court  the  appellants  filed  their  petition,  praying 
it  rehearing  and  a  reversal  of  the  last  mentioned  de- 
cree, assigning  as  errors  apparent  on  the  record  the 
following: 


Bond. 
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1877.  "The  court  should  not  have  decreed  sale  when  it 
July 

Term,  appeared  affirmatively  in  the  cause  that  rents  and 


Horton 


V. 

Bondi 


profits  would  in  five  years  discharge  the  judgment. 
rtonon        jjj^  ^^  ^^^^^  ^^  decree  sale  until  amounts  and  pri- 
orities of  all  liens  on  said  real  estate  had  been  ascer- 
tained and  reported. 

"It  was  error  to  let  the  commissioner  determine 
whose  lands  should  be  first  sold  and  the  amount  to  be 
made  out  of  each  of  the  defendants.  Courts  of  chan- 
cery always  decree  against  the  party  primarily  liable, 
and  the  decree  should  have  fixed  the  amount  to  be 
paid  by  each  one  of  the  defendants  whose  lands  were 
liable,  and  permitted  each  one  'of  said  parties  to  pro- 
tect his  land  from  sale  by'  paying  the  amount  for 
which  he  was  liable."  '  • 

Upon  a  rehearing  had  on  this  petition,  the  circuit 
court  by  its  decree  held  that  there  .was  no  error  in  the 
decree  of  the  county  court  Complained  of,  and  dis- 
missed the  petition.  The  appellants  were  allowed  an 
appeal  from  this  decree,  of  the  circuit  court  by  one  of 
the  judges  of  this  court.  .    "    . 

The  court  is  of  opinion,  that  the  said  decree  *of  the 
county  court  was  premature"  and  erroneous,  in  order- 
ing a  sale  of  the  lands  therein  mentioned,  when  it  had 
not  been  made  to  appear  to  said  court  that  the  rents 
and  profits  of  said  lands  would  not  discharge  the 
complainant's  judgment  in  five  years. 

Before  a  court  of  equity  can  properly  order  a  sale  of 
the  debtor's  land  to  satisfy  a  judgment  Ken,  it  must  be 
made  to  appear  to  the  court  that  the  rents  and  profits 
of  the  land  in  five  years  will  not  discharge  said  judg- 
ment.—Code  of  1878,  ch.  182,  §  9.  And  this  must  be 
made  to  appear  eveii  against  fraudulent  alienees. — 
Orcnie  v.  Earl  and  oih&Sf  18  Qtntt  739. 
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I 


V. 

Bond. 


The  insufficieDcy  of  the  rents  and  profits  to  satisfy     '^7- 
the  judgment  within  the  statutory  period   may  be    Term. 

shown  by  the  pleadings,  by  the  admissions  of  the  par- 

ties,  by  evidence  taken,  or  by  the  report  of  a  commis-  &°ais!^ 
sioner  on  inquiry  ordered.  This  fact  preliminary  to 
the  exercise  by  the  court  of  its  jurisdiction  to  order  a 
sale  was  in  no  way  made  to  appear  to  the  court  in  this 
case.  On  the  contrary,  while  the  bill  alleges  that  the 
rents  and  profits  in  five  years  would  not  discharge  the 
judgment,  this  allegation  is  expressly  denied  by  the 
separate  answers  of  two  of  the  defendants,  and  was 
not  admitted  in  the  answers  of  any.  No  evidence 
was  taken  to  show  it,  and  no  inquiry  ordered. 

In  the  case  of  Ewari  v.  Saunders^  25  Gratt.  203,  in 
the  opinion  of  the  CQurt  delivered  by  Judge  BouUin^ 
it  is  said  that  the  *^  statute  prescribes  no  particular 
mode  by  which  it  shall  be  made  to  appear  that  the 
rents  and  profits  will  not  pay  the  judgment  in  five 
years.  When  there  is  doubt  about  the  fact,  or  an 
inquiry  is  demanded  by  either  of  the  parties,  the  court 
will  generally  direct  one  of  its  commissioners  to  ascer- 
tain and  report  the  annual  rents  and  profits  of  the  land. 
But  this  is  not  a  necessity  in  every  case.  If  none  of 
the  parties  ask  such  an  inquiry,  there  may,  in  a  proper 
case,  be  a  decree  for  the  sale  of  the  property  without 
it.  Citing  Mc  Clung  v.  Beime,  10  Leigh  894;  Manns  v. 
Flinn's  admW,  Id.  98. 

In  that  case,  while  the  bill  alleged  that  the  rents  and 
profits  of  the  land  would  not  pay  the  judgment  in  five 
years,  this  allegation  was  not  responded  to  in  the  de- 
fendant's answer.  The  only  defense  set  up  in  the 
answer  was,  that  the  debt  was  paid ;  and  whether  it 
was  paid  or  not  was  the  whole  controversy  in  the  court 
below.  In  this  case  the  fact  was  put  directly  in  issue 
by  the  bill  and  the  answers  of  two  of  the  defendants, 
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i^77-     and  it  was  essential  that  it  should  be  established  in 

July 

Term.    8ome  way  before  a  sale  could  properly  be  ordered^ 

Moreover,  if  it  was  necessary  that  an  inquiry  should 

&^  have  been  asked  for  in  the  court  below,  the  appellants 
^-  did  ask  for  it  in  their  petition  for  a  rehearing.  If  this 
was  the  only  error  in  this  cause,  the  decree  being  in- 
terlocutory might,  as  held  in  Uwart  v.  Sawfiders^  supra^ 
be  amended  so  as  to  secure  an  inquiry  before  sale,  and 
as  amended  be  affirmed.  But  this  cannot  be  done, 
because  the  decree  must  be  reversed  for  other  errors 
hereinafter  specified. 

The  court  is  further  of  opinion,  that  if  it  had  beett 
ascertained  that  a  sale  was  necessary,  the  said  decree 
of  the  county  court  was  still  premature  and  erroneous 
in  ordering  said  sale  before  ascertaining,  settling  and 
determining  what  debts  were  chargeable  on  the  lands, 
the  amounts  thereof,  to  whom  payable,  and  the  order 
in  which  they  were  so  payable. 

This  principle  was  established  at  an  early  day  in  the 
leading  case  of  Cole's  adm'r  v.  McRae^  6  Rand.  644, 
where  it  was  held  that  such  a  decree  as  that  rendered 
by  the  said  county  court  was  premature  and  erroneous, 
because  a  sale,  without  previously  ascertaining  and 
determining  the  liens  and  incumbrances  and  the  order 
in  which  they  are  chargeable,  has  a  tendency  to  sacri- 
fice the  property  sold  by  discouraging  the  creditors 
from  bidding,  as  they  probably  would,  if  their  right 
to  satisfaction  of  their  debts,  &c.,  had  been  previously 
ascertained.  This  case  has  been  followed  by  numerous 
decisions  of  this  court  to  the  same  effect.  Smith  ^  als. 
V.  Flint  ^  als.j  6  Gratt.  40;  Buchanan  v.  Clark  ^  ofc., 
10  Gratt.  164;  laegt  v.  BoisseauXy  15  Gratt.  88;  Lips- 
combe  V.  Rogers  ^  als.^  20  Gratt.  658;  White  v.  Mech. 
Building  Fund  Association^  22  Gratt  288;  Moron  y. 
Brent  ^  als.y  25  Gratt.  104. 
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The  county  coart  by  its  decree  did,  perhaps,  suffi-     '^7- 
ciently  ascertain  the  debts  chargeable  on   the  lands    Term. 

ordered  to  be  sold,  except  the  lands  of  the  appellant, 

John  P.  Vinson.  He  derived  his  lands  by  devise  from  &°ais? 
his  father,  Daniel  A.  Vinson.  The  lands  so  devised 
consisted  of  two  parcels,  the  one  containing  one  hun- 
dred acres,  and  the  other  eighty  acres.  These  lands 
were  devised  to  the  said  John  P.  Vinson,  upon  the 
express  condition  th^t  he  should  support  and  take  care 
of  his  mother  during  her  natural  life,  and  provide  for 
her,  at  his  own  expense,  all  necessary  food,  clothing 
and  medical  attendance;  and  upon  the  further  condi- 
tion that  he  should  pay  to  eight  grandchildren,  of  the 
testator  named,  twenty  dollars  each  as  soon  as  they 
should  attain  the  age  of  tWenty-one  years  respectively ; 
and  it  was  further  provided  by  the  will,  that  if  the  said 
John  P.  Vinson  should  wholly  fail  to  make  payment 
of  the  sums  aforesaid,  the  said  grandchildren  should 
have  a  certain  portion,  described  by  metes  and  bounds, 
of  the  lands  so  devised  to  the  said  John  P.  Vinson; 
and  if  the  said  John  P.  Vinson  should  pay  to  a  part 
only  of  the  said  grandchildren  the  amounts  be- 
queathed them,  and  should  fail  to  pay  to  the  others 
the  sums  bequeathed  to  them  respectively,  such  others 
only  were  to  have  a  proportionate  share  of  the  lands 
80  conditionally  devised  to  them,  to  wit:  each  one- 
eighth  part. 

Before  sale  of  these  lands,  thus  devised  to  the  said 
John  P.  Vinson,  it  is  obvious  an  inquiry  should  have 
been  ordered  and  made  to  ascertain  the  ages  of  the 
widow  of  Daniel  A.  Vinson,  and  of  the  eight  grand- 
children, whether  the  charges  on  said  land,  under  the 
will  of  Daniel  A.  Vinson,  had  been  fully  satisfied,  and 
if  not,  to  what  extent,  if  at  all,  they  bad  been  so  satis- 
fied, so  that  it  might  be  made  to  appear  whether  the 
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said  John  P.  Vinson  had  complied  with  the  conditions, 
in  whole  or  in  part,  under  which  the  said  lands  were 
devised  to  him,  and  so  whether  he  had  a  good  title  to 
said  lands  or  not,  and  to  what  extent,  if  at  all,  the  said 
lands  were  now  encumbered  by  the  charges  under  the 
will  aforesaid. ' 

Without  ascertaining  these  facts,  it  is  hardly  possi- 
ble that  the  lands  of  the  said  John  P.  Vinson  could  be 
sold  except  at  a  great  sacrifice,  if,  indeed,  they  could 
be  sold  at  any  price. 

It  moreover  appears  by  the  answer  of  the  appellant, 
Hartwell  Alderman,  to  the  complainant's  bill,  that 
while  he  claims  to  be  the  owner  of  the  whole  one  hun- 
dred and  three  acres  of  land  which  he  had  conveyed  in 
the  trust  deed  to  Wm.  H.  Sutherland,  trustee,  to  se- 
cure the  payment  of  the  debts  therein  described,  the 
legal  title  to  at  least  one  half  of  said  land  is  outstand- 
ing in  one  Henry  M.  Key,  who  is  not  a  party  to  the 
suit;  and  as  to  the  other  half,  while  he  holds  the  legal 
title  thereto  jointly  with  himself  and  his  daughter, 
Thurza  Alderman,  it  is  rather  intimated  than  posi- 
tively asserted  in  his  answer  that  she  is  the  sole  bene- 
ficial owner  thereof.  A  sale  of  this  land,  under  this 
condition  of  the  title,  could  not  reasonably  be  expected 
to  be  made  without  sacrifice;  and  before  it  is  sold  by 
decree,  the  complainant  should  be  required  to  amend 
his  bill  and  make  said  Key  a  party  defendant,  with 
such  statements  in  the  bill  and  references  to  the  title 
.  disclosed  in  the  answer  aforesaid  of  the  said  Hartwell 
Alderman  as  will  enable  the  court  on  further  hearing 
to  remove  any  impediment  to  a  fair  sale  of  the  land 
on  account  of  the  doubt  and  uncertainty  as  to  the 
title.  It  would  be  improper  and  illegal  for  a  trustee 
in  pais  to  make  sale  of  lands  with  clouds  resting  on 
the  title;  and  if  he  attempted  it,  a  court  of  equity,  on 
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a  bill  filed  by  the  debtor  or  any  other  party  having  an 
interest,  would  restrain  him.  A  fortiori,  a  court,  hav- 
ing full  possession  of  the  subject  in  a  pending  suit, 
should  not  decree  sale  until  every  impediment  to  a 
fair  sale  is  by  its  aid  removed  as  far  as  practicable. 
Rosseii  v.  Fisher,  11  Gratt.  492,  499,  and  cases  there 
<5ited;  to  which  may  be  added  Lane  v.  Tidball,  Va. 
Eep.  (Gilmer)  180. 

The  court  is  further  of  opinion  that  if  a  sale  was 
proper  at  all,  the  said  decree  of  the  county  court  is 
also  erroneous  in  ordering  a  sale  of  all  the  lands  of  the 
sureties  uno  flaiu,  and  in  vesting  the  commissioner 
with  discretionary  power  as  to  the  order  in  which  said 
lands  should  be  sold.  While  it  is  true  that  the  sure- 
ties as  well  as  their  principal  are  all  bound  by  the 
complainant's  judgment,  and  he  has  the  undoubted 
right  to  resort  for  satisfaction  to  the  property  of  each 
and  all  of  them,  yet,  in  equity,  in  a  suit  in  which  all 
the  parties  are  alive  and  before  the  court,  the  court 
will  respect  the  equities  of  the  parties  inter  sese,  and 
administer  them  upon  the  principles  peculiar  to  the 
forum,  as  far  as  that  can  be  done  without  too  great 
<ielay  and  without  prejudice  to  the  rights  of  the  cred- 
itor. The  principal  debtor's  lands  should  be  first  sub- 
jected to  the  exoneration  of  th^  lands  of  the  sureties. 
That  has  been  done  in  this  case  by  prior  decree.  The 
sureties,  however,  are  not  only  sureties  of  the  princi- 
pal debtor  for  the  whole  debt;  but,  as  amongst  them- 
selves, they  are  each  surety  for  the  other  to  the  extent 
of  the  excess  of  the  whole  debt  beyond  his  propor- 
tionate part  thereof;  and  each,  therefore,  has  an  equity 
to  have  the  lands  of  the  other  subjected,  to  the  exone- 
ration of  his  own,  for  such  other's  share  of  the  debt. 
The  court,  therefore,  in  directing  a  sale,  when  ascer- 
tained to  be  proper,  should  have  apportioned  the  bal- 
VoL.  XXVIII — 104 


1877. 

uly 
erm. 


4: 


Horton 
&als. 

V. 

Bond. 


Digiti 


ized  by  Google 


826  COURT    OF  APPEALS    OF  VIRGIKIA. 

'^77-  ance  of  the  complainant's  judgment,  after  crediting^ 
Term,  the  nett  amount  of  the  sales  of  the  principal's  land, 
equally  amongst  the  sureties,  and  have  ordered  a  sale 


&  ais.  ^^  ^^^  lands  of  each,  or  so  much  thereoT  as  might  be 
^'  necessary  to  pay  his  proportionate  part  of  the  judg- 
ment; and  if  either  should  make  default  in  the  pay- 
ment of  his  part,  and  his  lands  when  sold  should  prove 
insuflScient  to  pay  such  part,  the  lands  of  the  others 
should  be  subjected  proportionately  for  such  part 
unpaid;  and  so  on  proportionately,  upon  further  de- 
fault of  any  party,  until  the  lands  of  all  have  been 
sold,  if  the  sale  of  all  be  necessary  for  the  complete 
satisfaction  of  said  judgment.  See  Mayo  v,  TomkieSj 
6  Munf.  520;  Dickey  v.  Gentry's  ex' or  ^  als.y  not  re- 
ported. 

Upon  examination  it  will  be  found  that  the  decision 
in  Lacy  v.  Stamper  ^  als.y  27  Gratt.  42,  cited  by  appel- 
lee's counsel,  is  not  at  all  in  conflict  with  what  has  been 
hereinbefore  stated.  In  that  case  the  bill  was  filed 
by  a  legatee  against  the  personal  representative  of  the 
executor  of  a  decedent  and  the  sureties  of  said  execu- 
tor, and  against  succeeding  administrators  de  bonis  non 
of  said  decede]|it  and  their  sureties,  for  accounts  and 
settlement  of  their  several  administrations;  and  the 
court  held,  under  the  circumstances  of  the  case^  that  the 
legatee  should  not  be  required  to  proceed  further  than 
she  had  gone  before  resorting  personally  to  the  sure- 
ties. The  president,  in  delivering  the  opinion  of  the 
court  in  that  case,  said,  "We  do  not  mean  to  decide 
that  in  no  case  will  a  creditor  or  legatee  be  compelled 
to  exhaust  his  remedy  against  the  personal  representa- 
tive and  heirs  of  the  executor  before  resorting  to  the 
sureties,  or  to  lay  down  any  general  rule  on  the  subject;  but 
merely  to  say  thatr  there  are  cases  in  which  he  will  not 
be  so  required  (as  authorities  before  cited  plainly  show}^ 
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and  this  is  one  of  them."    The  object  of  the  bill  in     '^77- 
the  present  case  is  to  enforce  the  lien  of  a  judgment    Term. 

against  the  lands  of  all  the  parties,  and  all  the  parties 

being  convened  for  that  purpose  by  the  bill,  it  is  but  ^^^ 
equitable  that  each  party  should  be  required  to  bear 
his  part  of  the  common  burden.  The  creditor  has 
been  already  and  may  be  further  subjected  to  some 
delay  in  the  pursuit  of  his  remedy;  but  this  delay  is 
incident  to  his  remedy,  and  cannot  be  avoided. 

The  court  is  further  of  opinion,  for  the  reasons 
stated,  that  the  said  decree  of  the  circuit  court  of 
Oarroll  county  dismissing  the  petition  of  the  appel- 
lants for  rehearing  of  the  decree  aforesaid  of  the 
county  court  of  Carroll,  is  erroneous  and  should  be 
reversed  and  annulled;  and  that  the  said  decree  of  the 
said  county  court,  in  so  so  far  as  the  same  is  hereinbe- 
fore declared  to  be  erroneous,  should  also  be  reversed 
and  annulled,  and  the  residue  thereof  be  affirmed; 
and  that  this  cause  be  remanded  to  the  said  circuit 
court  to  be  further  proceeded  in  to  final  decree  in  con- 
formity with  this  opinion  and  the  principles  herein 
declared. 

The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their  counsel, 
and  the  court  having  maturely  considered  the  tran- 
script of  the  record  of  the  decree  aforesaid  and  argu- 
ments of  counsel,  is  of  opinion,  for  reasons  stated  in 
writing  and  filed  with  the  record,  that  the  said  circuit 
court  of  Carroll  county  erred  in  its  said  decree  in  dis- 
missing the  petition  of  the  appellants  filed  for  a  re- 
hearing and  reversal  of  the  decree  of  the  county  court 
of  said  county,  rendered  in  this  cause  on  the  21st  day 
of  January  1873,  and  in  not  reversing  said  decree  of 
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1^77-     the  said  county  court  for  the  following  errors  apparent 

Term. 


Horton 


on  the  record: 

1.  The  said  decree  of  the  county  court  was  prema- 
&*aSs°  *"^^>  ^^^  '®  erroneous  in  ordering  a  sale  of  the  lands 
„^-       of  the  defendants  therein  mentioned,  without  the  fsLCt 

Bond. 

being  made  to  appear  to  the  said  court  that  the  rents 
and  profits  of  said  lands  would  not  discharge  the  com- 
plainant's judgment  in  five  years.  Before  any  sale 
could  have  been  properly  ordered,  that  fact  should 
have  been  made  to  appear  in  some  way,  and  as  it  did 
not  in  any  way  appear,  an  inquiry  should  have  been 
ordered  and  made  to  ascertain  the  annual  rental  value 
of  said  lands. 

2.  The  said  decree  of  the  county  court  was  also 
premature,  and  is  therefore  further  erroneous  in  order- 
ing a  sale  of  said  lands,  if  a  sale  had  been  shown  to 
be  proper,  before  it  had  been  ascertained  and  deter- 
mined by  the  decree  of  the  court,  on  an  account  or- 
dered and  taken,  what  were  the  unsatisfied  liens  and 

.  incumbrances  on  said  lands  respectively,  the  several 
amounts  thereof,  by  whom  held,  and  the  order  in 
which  they  are  chargeable  on  said  lands.  The  liens 
and  incumbrances  on  the  lands  of  the  several  defen- 
dants, except  John  P.  Vinson  (one  of  the  appellants 
here),  seem  to  be  sufficiently,  although  not  very  accu- 
rately, ascertained  by  the  said  decree  of  the  county 
court.  As  to  the  lands  of  the  said  John  P.  Vinson, 
an  enquiry  should  have  been  ordered  to  ascertain  the 
respective  ages  of  the  widow  of  Daniel  A.  Vinson,  de- 
ceased, and  the  eight  grandchildren  named  in  his  will; 
a  copy  of  which  is  filed  as  an  exhibit  in  the  cause,  and 
further  to  ascertain  the  amounts  charged  upon  said 
lands  of  said  John  P.  Vinson  by  the  will  of  said  dece- 
dent in  favor  of  the  said  grandchildren,  whether  said 
amounts  have  all,  or  any  of  them,  become  payable, 
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and  if  any  of  them  remain  unpaid,  which  and  to  whom     '^77- 
payable;  and  as  this  inquiry  as  to  the  lands  of  said     Tenn. 


John  P.  Vinson,  and  the  charges  thereon  was  necessary 

before  sale  in  ordering  it,  the  court,  for  greater  cer-     ^^^^ 
tainty,  should  have  also  ordered  at  the  same  time  an     ^• 
account  of  all  the  liens  and  incumbrances  on  the  lands 
of  the  other  defendants,  and  the  priorities,  if  any, 
amongst  them. 

3.  It  appears  by  the  answer  of  the  appellant.  Hart- 
well  Alderman,  to  the  complainant's  bill,  that  while 
he  claims  to  be  the  owner  of  the  whole  one  hundred 
and  three  acres  of  lapd  mentioned  in  his  said  answer, 
and  which  were  ordered  by  the  said  decree  of  the 
county  court  to  be  sold,  yet  that  the  legal  title  to  a 
portion  of  said  land  is  outstanding  in  one  Henry  M. 
Xey,  who  is  not  a  party  to  this  cause,  and  as  to  the 
other  portion  the  legal  title  is  in  said  Alderman  and 
his  daughter,  Thurza  Alderman.  With  this  doubt 
and  uncertainty  resting  upon  the  title  to  said  land,  it 
was  error  in  the  said  county  court  by  its  said  decree  • 
to  order  a  sale  of  the  land  until  the  cloud  resting  on 
the  title  had  been  removed.  Before  any  sale  should 
have  been  ordered,  the  complainant  should  have  been 
required  to  amend  his  bill  and  make  the  said  Henry 
M.  Key  a  party  in  the  cause,  the  bill  as  amended  to 
contain  such  allegations  and  statements  and  references 
to  the  title  of  said  Hartwell  Alderman  disclosed  bjr  his 
answer  aforesaid  as  would  enable  the  court,  on  further 
hearing,  to  remove  any  impediment  to  a  fair  sale  of 
said  land  arising  out  of  the  doubt  and  uncertainty 
resting  on  the  title. 

4.  The  said  decree  of  the  county  court  was  further 
erroneous,  even  if  it  had  been  shown  that  a  sale  was 
proper,  in  ordering  a  sale  of  all  the  lands  of  the  de- 
fendants without  regard  to  the  relative  liabilities  of 
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'^77-  the  parties,  and  in  investing  the  commissioner  ap. 
Term,  pointed  to  make  the  sale  with  discretionary  power  as 
to  the  order  in  which  he  should  sell  said  lands.     The 


&°ais!^    parties  being  sureties,  the  court  by  its  decree  should 


V. 

Bond. 


have  apportioned  the  complainant's  judgment,  after 
crediting  thereon  the  net  amount  of  the  sale  of  the 
lands  of  the  principal  (William  R.  Horton)  equally 
amongst  the  sureties,  and  have  ordered  a  sale  of  the 
lands  of  each,  or  so  much  thereof  as  may.be  necessary 
to  pay  his  proportionate  part  of  the  judgment;  and  if 
either  should  make  default  in  the  payment  of  his  part, 
and  his  lands  when  sold  should  prove  insufficient  to 
pay  such  part,  the  lands  of  the  others  should  be  sub- 
jected proportionately  for  such  part  unpaid,  and  so  on 
proportionately  upon  further  default  of  any  party  oc- 
curring, until  the  lands  of  all  be  sold,  if  the  sale  of 
all  be  necessary  to  the  complete  satisfaction  of  the 
judgment. 

The  court  is  of  opinion,  for  the  reasons  stated  in 
writing  and  filed  with  the  record,  that  the  said  decree 
of  the  circuit  court  of  Carroll  county  is  wholly  erro- 
neous. It  is  therefore  decreed  and  ordered  that  said 
decree  of  said  circuit  court  be  reversed  and  annulled, 
and  that  the  appellants  recover  against  the  appellee 
their  costs  by  them  expended  in  the  prosecution  of  their 
appeal  aforesaid  here.  And  this  court  now  proceeding 
to  render  such  decree  as  the  said  circuit  court  ought 
to  have  rendered,  it  is  further  decreed  and  ordered 
that  the  decree  aforesaid  of  the  said  county  court  of 
Carroll,  rendered  on  the  21st  day  of  January  1873,  in 
so  far  as  the  same  is  hereinbefore  declared  to  be  erro- 
neous, be  reversed  and  annulled,  and  the  residue 
thereof  be  affirmed.  And  this  cause  is  remanded  to 
the  said  circuit  court,  with  directions  to  cause  the  in- 
quiries and  accounts  hereinbefore  indicated  as  proper 
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to  be  made  and  taken,  to  require  the  complainant  to     1^77* 
amend  his  bi]I  and  make  Henry  W.  Key  a  party  de-    Tenn. 


fendant  in  the  cause,  such  allegations,  statements  and =" 

references  to  be  set  forth  in  the  amended  bill  as  here-    ^^^ 
inbefore  indicated  as  proper,  and  that  the  cause  be     ^• 
otherwise  proceeded  in  to  a  final  decree  in  conformity 
with  the  opinion  and  principles  herein  declared. 

Dbcreb  reversbd. 
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Small's  adm'r  v.  Lumpkin's  ez'x  ^  als. 

August  9. 

Absent,  Moncure,  P.,  and  Anderson^  J. 

1877.      I.  In  a  foreign  or  international  war,  from  the  time  it  is  declared  or  recog- 
ri^^  nized,  all  the  people  in  the  territory  and  subject  to  the  dominion  of 

each  belligerent,  without  regard  to  their  feelings,  dispositions,  or  nat- 
ural relations,  become,  in  legal  contemplation,  and  so  continue  until 
the  close  of  hostilities,  the  enemies  of  all  the  people  resident  in  the 
territory  of  the  other  belligerent ;  and  all  negotiation,  trading,  inter- 
^    ^  course  or  communication  between  them,  unless  licensed  by  the  gov- 

ernment, is  unlawful. 

a.  Such  a  war,  as  between  the  citizens  and  subjects  of  the  respective  bel- 
ligerents, ipso  facto  dissolves  all  commercial  partnerships,  and  all 
contracts  wholly  executory  and  requiring  for  their  continued  existence^ 
commercial  intercourse  or  communication;  and  while  it  does  not 
abrogate,  yet  it  suspends  all  other  existing  contracts  and  obligations^ 
and  the  remedies  thereon,  and  renders  all  contracts,  with  rare  excep- 
tions, entered  into  pending  hostilities,  illegal  and  void. 

3.  These  principles  of  public  law  regulating  conduct  in  foreign  wars,  are 

applicable  to  the  late  civil  war  between  the  United  States  and  the 
Confederate  States. 

4.  Limited  agencies  in  the  enemy  country  may  lawfully  continue,  provided 

they  can  be  and  are  exercised  without  intercourse  or  communication 
between  th^  citizens  or  subjects  of  the  contending  powers :  sudi  as 
agencies  to  collect  and  preserve,  but  not  to  transmit  money  or 
property. 

5.  Such  agencies,  however,  to  be  lawful,  must,  it  seems,  be  created  before 

the  war  begins ;  for  there  is  no  power,  it  is  said,  to  appoint  any  agent 
for  any  purpose,  after  hostilities  have  actually  commenced. 

6.  L,  who  lived  in  Richmond,  Va.,  in  September,  1858,  executed  to  S, 

who  lived  in  Baltimore,  his  bond  for  ^,500.  S  died  in  March,  1861, 
leaving  an  estate  of  j^6o,ooo,  and  a  wife  and  two  children,  minois. 
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There  were  three  representatives  on  ^is  estate  of  whom  his  widow       1877. 
was  one,  and  she  also  qualified  as  guardian  of  her  children.    S's  es-      rf^ 
tate  was  fully  administered  except  the  bond  of  L  which  was  left  with 
the  widow,  and  all  his  debts  were  paid.    In  1861,  C,  the  oldest  son     «     „, 
of  S,  came  to  Virginia  and  joined  the  Confederate  army.    Whilst      adm*r 
still  a  minor  he,  with  the  concurrence  of  his  mother,  collected  from         ^«  . 
L  money  on  his  bond,  which  was  paid  in  Confederate  money  at  par,  ^^^t^  \  ^ 
and  after  C  came  of  age  he  collected  of  L  the  balance  due  upon  the 
bond,  and  executed  a  paper  by  which,  setting  out  all  the  moneys  he 
had  received,  he  recog^nized  them  all  as  valid  payments,  and  under- 
took  that  the  bond  should  be  charged  to  him  as  part  of  his  interest  in 
his  father's  estate;  and^  after  his  return  to  Baltimore  in   1865,  the 
widow's  accounts  as  guardian  of  her  children  were  settled  by  a  com* 
missioner,  this  bond  brought  into  them,  and  full  acquittances  given 
her.    In  1870  the  estate  of  S  was  committed  in  Virginia,  and  the  ad- 
ministrator filed  a  bill  to  recover  the  amount  of  the  bond  from  the 
executrix  and  devisees  of  L,  who  had  died  in  1866 — Held:  There 
being  no  debts  of  S  to  be  paid,  the  bond  must  be  considered  as  satis- 
fied. 


This  case  was  argued  in  HicbmoDd,  at  the  March 
term  of  the  court,  and  decided  at  Wytheville.  It  was 
a  suit  in  equity  in  the  nature  of  a  creditor's  bill,  in  the 
chancery  court  of  Richmond,  brought  in  November 
1870,  by  the  administrator  de  bonii  non  of  Thomas  B. 
Small,  against  the  executrix  and  devisees  of  Robert  F. 
Lumpkin,  deceased,  to  subject  the  real  estate  of  said 
Lumpkin  to  satisfy  a  debt  of  $4,500,  with  interest 
from  the  1st  day  of  June  1858. 

Thomas  6.  Small  was  a  resident  of  Baltimore,  and 
died  there  in  March  1861.  Lumpkin  lived  in  Rich- 
mond, and  died  there  in  1866.  By  bond  bearing  date 
the  7th  of  September  1858,  Lumpkin  bound  himself, 
&c.,  twelve  months  after  date,  to  pay  to  Thomas  B. 
Small  $4,500,  with  interest  from  the  1st  of  June  1858. 
And  the  only  question  in  the  cause  was,  whether 
Lumpkin  had  made  a  valid  payment  of  this  debt  to 
Charles  W.  Small,  a  son  of  Thomas  B.  Small,  who 
Vol.  xxvni— 106 
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*^77-     came  to  Virpjinia  in  1861,  and  remained  in  the  South 
Term,    during  the  late  civil  war.     The  facts  on  that  question 


are  sufficiently  stated  by  Judge  Burks  in  his  opinion. 

adm'/       -^  commissioner  was  directed  to  take,  among  others, 
,     ^^ .  ,  an  account  of  the  debts  due  from  the  estate  of  Lump- 

Lurapkm's  *^ 

ex'x  i;:  als.  kin.  And  he  made  a  report  disallowing  the  debt 
claimed  by  the  plaintiff,  and  reporting  very  few  debts, 
and  for  small  amounts,  due  from  the  estate.  To  this 
report  the  plaintiff  excepted. 

The  cause  came  on  to  be  heard  on  the  22d  of  Feb- 
ruary 1872;  when  the  court  overruled  the  exception 
and  confirmed  the  report.  And  the  plaintiff  obtained 
an  appeal  to  this  court. 

Johnson  ^  Royally  for  the  appellant. 

J.  A.  Meredith  and  E.  T.  Cannon^  for  the  appellees. 

Burks,  J.  In  a  foreign  or  international  war,  from 
the  time  it  is  declared  or  recognized,  all  the  people  in 
the  territory  and  subject  to  the  dominion  of  each  bel- 
ligerent, without  regard  to  their  feelings,  dispositions 
or  natural  relations,  become,  in  legal  contemplation, 
and  so  continue  to  the  close  of  hostilities,  the  enemies 
of  all  the  people  resident  in  the  territory  of  the  other 
belligerent;  and  all  negotiation,  trading,  intercourse 
or  communication  between  them,  unless  licensed  by 
the  government,  is  unlawful.  Such  a  war,  as  between 
the  citizens  or  subjects  of  the  respective  belligerents, 
ipso  facto  dissolves  all  commercial  partnerships  and  all 
contracts  wholly  executory  and  requiring  for  their  con- 
tinued existence  commercial  intercourse  or  communi- 
cation; and  while  it  does  not  abrogate,  yet  it  suspends 
all  other  existing  contracts  and  obligations  and  the 
remedies  thereon j  and  renders  all  contracts,  with  rare 


Digiti 


ized  by  Google 


COURT  OP  APPEALS    OP  VIRaiNIA.  835 

exceptions,   entered  into  pending   hostilities,  illegal     1.^77. 

and  void.  Term. 

These  familiar  principles  of  poblic  law,  regulating 

conduct  in  foreign  wars,  have  been  applied  by  the    ^^m'^r^ 
courts  of  this  country,  state  and  federal,  to  the  late  ^     ^^ .  , 

.  Lumpkin's 

war  between  the  United  States  and  the  Confederate  ex'x  &  als. 
States.  Griswold  v.  Waddingtony  16  John.  R.  438; 
Prize  CaseSy  2  Black's  U.  S.  R.  685;  Mrs.  Alexander's 
CoUm,  2  Wall.  U.  S.  R.  404;  The  WilMam  Bagaley, 
6  Wall.  U.  8.  R.  377;  Hanger  v.  AbboU,  6  Wall.  U. 
S.  R.  532;  Matthews  v.  McSiea,  91  U.  S.  Rep.  (1  Otto) 
7;  BUlgerry  v.  Branch  ^  Sons,  19  Qratt.  893;  Walker  v. 
Beauchler,  27  Qratt  511. 

Limited  agencies  in  the  enemy's  country  may  law- 
fully continue,  provided  they  can  be^and  are  exercised 
without  intercourse  or  communication  between  the 
citizens  or  subjects  of  the  contending  powers — such 
as  agencies  to  collect  and  preserve,  but  not  to  transmit 
money  or  property.  Buchanan  v.  Gwrry^  19  John.  R. 
136;  Ward  v.  Smiih,  7  Wall.  U.  S.  R.  447;  Manhattan 
Life  Ins.  Co.  v.  Warwickj  20  Gratt.  614;  Hale  v.  WaUy 
22  Gratt.  424;  Mutual  Benefit  Life  Ins.  Co.  v.  Atioood^s 
adm'Xj  24  Qratt.  497;  The  N.  York  Life  Ins.  Go.  v. 
Hendren^  Id.  536. 

Such  agencies,  however,  to  be  lawful,  must,  it  seems, 
be  created  before  the  war  begins,  for  there  is  no 
power  it  is  said  to  appoint  any  agent  for  any  purpose 
after  hostilities  have  actually  commenced,  and  that  to 
this  effect  are  all  the  authorities.  United  States  v. 
Grossmayer,  9  Wall.  TJ.  S.  R  72;  United  States  v.  La- 
pine,  17  Wall.  U.  8.  R.  602. 

Relying  upon  the  principles  recognized  by  these 
authorities,  the  counsel  for  the  appellant  contends  that 
the  decree  complained  of  in  this  case  is  erroneous  and 
49hould  be  reversed. 
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1877-  The  bill  of  the  appellant  was  filed  against  the  per- 
Term,  sonal  representative  and  heirs  at  law  of  Robert  Lump- 
kin, to  recover  the  amount  of  a  bond  alleged  to  have 


adm*/    been  given  by  Lumpkin  in  his  lifetime  to  the  appel- 
,     \ .  ,  lant's  testator,  Thomas  B.   Small.    The  defendants 

Lumpkin's  .   ' 

ex'x  &  ais.  answered  that  the  debt  was  paid.  The  chancellor 
was  satisfied  that  the  defense  was  made  good  by  the 
proofs,  and  decreed  accordingly;  and  in  this,  I  think^ 
he  committed  no  error.  Lumpkin  was  a  citizen  of 
Virginia,  and  died  in  1866.  Small,  a  citizen  of  Mary- 
land, died  there  in  March  1861.  He  left  a  wife  and 
two  sons  (minors),  entitled  under  the  laws  of  Mary- 
land to  his  estate.  After  the  payment  of  his  debts, 
which  were  inconsiderable,  and  two  pecuniary  lega- 
cies given  by  his  will,  the  estate  was  worth  upwards  of 
sixty  thousand  dollars.  The  widow  and  two  other 
persons  qualified  in  Baltimore  as  representatives  of 
the  estate  with  the  will  of  the  testator  annexed.  She 
also  qualified  there  as  guardian  of  the  children.  The 
administration  of  the  estate,  except  the  Lumpkin  debt, 
seems  to  have  been  conducted  exclusively  by  her  co- 
administrators. The  Lumpkin  bond  was  left  with  her 
and  committed  to  her  sole  management. 

Some  time  during  the  year  1861,  the  exact  date  not 
distinctly  appearing,  C.  "W.  Small  (the  elder  of  the  two 
sons)  came  to  Virginia  and  enlisted  as  a  soldier  in  the 
Confederate  army,  and  continued  in  that  service  until 
the  end  of  the  war.  While  in  Virginia,  and  during 
the  war,  he  undertook  to  collect,  and  did  collect,  of 
Lumpkin  the  amount  of  his  bond.  The  greater  part 
was  collected  while  he  was  under  age.  He  became  of 
age  on  the  30th  day  of  December  1868;  and  on  the 
6th  day  of  January  1864  he  collected  the  remnant  of 
the  debt,  amounting  to  $1,875.26.  The  collections 
were  all  made  in  Confederate  currency,  taken  at  its 
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par  value.    When  he  made  the  last  coIlectioD  he  exe-     '^77. 
cuted  his  covenant  to  Lumpkin,  reciting  all  the  pay-    Term. 


ments  made  to  him,  ratifying  the  collections  made 

while  he  was  a  minor,  and  directing  his  guardian  to    adm'/ 
<$har^e  him  with  what  he  had  collected  as  a  part  of  bis  ^     ^*    , 

®  '^  Lumpkin's 

distributive  share  of  his  father's  estate,  acknowledging  ex'x  &  ais. 
the  receipt  thereof  as  if  the  same  had  been  paid  to 
him  by  the  representatives  of  the  estate  on  account  of 
his  interest  therein. 

When  these  payments  were  made,  Lumpkin  (the 
debtor)  was  residing  in  Virginia,  and  Mrs.  Small,  the 
^ardian  of  her  son  and  representative  of  her  hus- 
band's estate,  was  a  resident  of  Maryland. 

In  the  light  of  the  authorities  before  cited,  it  may 
be  conceded,  for  the  purposes  of  this  case,  that  under 
the  harsh  rules  of  war,  the  mother  and  son  are  to  be 
considered  as  bearing  to  each  other  the  unnatural 
relation  of  alien  enemies;  that  the  occasional  corres- 
pondence between  them,  which  is  proved  to  have 
taken  place  during  the  conflict  of  arms  then  raging, 
was  forbidden  and  unlawful;  and  that,  pending  hostil- 
ities, she  could  confer  no  valid  power  upon  him,  as 
her  agent,  to  make  the  collections  which  he  did  make. 
With  this  concession,  however,  it  biy  no  means  follows 
that  the  payments  make  by  Lumpkin  to  C.  W.  Small 
were  unlawful,  and  that  the  obligation  of  Lumpkin  to 
fimalPs  estate  was  not  discharged. 

Lumpkin  and  C.  W.  Small  were  both  Confederates, 
both  within  the  territory  and  under  the  dominion  of 
the  same  belligerent  power.  They,  at  least,  were  not 
alien  enemies  to  each  other,  and  it  was  therefore  per- 
fectly competent  for  them  to  deal  and  contract  as 
between  themselves.  They  did  so  deal  and  contract 
Let  it  be,  that  the  communication  addressed  by  Mrs. 
Small  to  Lumpkin  was  no  valid  authority  for  him  to 
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^^77.     make  payment  to  her  son  as  her  agent.     At  the  tirae^ 
Term,    this  letter  was  addressed  by  Mrs.  Small  to  Lumpkin, 


another  was  written  to  C.  W.  Small  by  John  R.  Larus^ 

adm'r^    his  half-brother,  and  the  agent  of  Mrs,  SmaU^  advising 
,     ^; .  ,  C.  W.  Small  to  make  collections  of  Lumpkin,  if  pos- 

Lumpkin's  r         ^        k 

ex'x  &  als.  sible,  in  something  else  than  depreciated  currency, 
and  warning  him  over  and  over  again,  that  if  he  col- 
lected in  such  currency,  it  was  his  "oi/m  lookout,"  it 
must  be  on  "Aw  own  account."  After  these  cautions, 
repeated  in  varied  language,  he  concludes  that  part  of 
his  letter  which  relates  to  this  subject,  in  these  em- 
phatic words:  "I  think  I  have  written  plain  enough, 
and  the  whole  matter  is  thus  left  entirely  to  yourself^  to 
take  just  as  much  as  you  choose,  even  if  it  is  the  whole 
amount^  remembering^  of  course,  that  it  is  on  your  own 
account^  at  its  par  or  nominal  vabie.^^ 

"  The  whole  matter  being  thus  left  entirely  to  himself," 
0.  W.  Small  undertook  to  act  for  himself  and  to  deal 
"on  his  ovm  account."  He  did  so  act  and  so  deal. 
After  attaining  ftill  age,  he  had  the  right  so  to  act  and 
so  to  deal,  independently  of  any  authority  from  his 
mother  or  her  agent;  and  accordingly  when  he  re- 
ceived the  last  payment  from  Lumpkin,  in  his  own 
name  and  on  his  own  behalf  he  ratified  all  previous 
payments,  dealings  and  transactions,  and  personally 
undertook  that  what  he  had  received  should  stand  as  a 
payment  to  him  of  so  much  on  account  of  his  distribur 
tive  share  of  his  father's  estate,  in  like  manner  as  if  it 
had  been  paid  to  him  by  his  father's  personal  repre- 
sentative. 

The  war  being  over  he  returned  to  Maryland,  and 
there  v^ith  his  mother  and  brother,  the  only  parties 
interested  in  the  estate  in  the  absence  of  Lumpkin, 
and  without  his  agency  or  influence,  the  whole  matter 
of  the  Lumpkin  debt  was  satds&ctorily  arranged  and 


Digiti 


ized  by  Google 


COURT   OP  APPEALS    OP  VIRGINIA.  839 

adja8ted  amongst  them.     Mrs.  Small  caused  her  ac-     1^77- 
counts,  as  guardian  of  her  two  children,  to  be  regu-    Tenn. 

larly  and  formally  stated,  settled  and  recorded.     The 

Lumpkin  debt  was  embraced  in  the  settlement,  and    adm'/ 
each  of  the  wards  ffave  her  a  full  acquittance  under  ^     ^;.  , 

°  ^     ,  Lumpkin's 

seal,  which  was  also  duly  recorded.     This  settlement  ex»x  &  als. 
appears  to  have  been  complete  and  final.     The  parties 
were  all  severally  suijuris^  acted  with  their  eyes  open, 
the  facts  fresh  in  their  recollection,  and  with  a  full 
knowledge  of  their  rights. 

This  settlement  is  conclusive  against  the  parties  to 
it,  and  binding  upon  the  appellant.  His  administra- 
tion here  is  but  ancillary  to  the  principal  administra- 
tion in  Maryland.  There  the  whole  estate  has  been 
long  since  fully  administered.  The  legacies  under  the 
will,  and  the  debts  against  the  estate,  have  all  been 
fully  paid,  and  the  residue  of  the  estate  turned  over  to 
Mrs.  Small  and  her  children,  who  alone  were  entitled 
to  it.  It  is  not  pretended  that  there  are  any  creditors 
or  other  domestic  claimants  against  the  estate  here.  If 
therefore  the  appellant  were  permitted  to  recover  the 
amount  of  the  debt  claimed  of  Lumpkin's  estate,  it 
would  be  for  distribution  to  Mrs.  Small  and  her  two 
sons.  It  has  already  been  distributed  amongst  them, 
as  shown  by  their  own  recorded  admissions.  It  ought 
not  to  be  collected  and  distributed  a  second  time. 

It  is  worthy  of  notice,  that  the  Smalls  had  their 
final  settlement  amongst  themselves  as  long  ago  as 
July  1866.  The  bill  in  this  case  was  not  filed  until 
more  than  five  years  afterwards,  and  four  years  after 
Lumpkin's  death. 

I  am  for  affirming  the  decree  of  the  Chancellor. 

Decree  affirmed. 
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Kent's  adm'r  v.  Kent's  adm'r. 

August  9. 

Absent,  Anderson^  J. 

1877,      *•  The  act  of  assembly,  approved  April  2d,  1873,  entitled  "an  act  to 
July  amend  and  reenact  section  14,  of  chapter  187,  of  the  Code  of  i86o» 

(section  14,  ch.  173,  Code  of  1873)  in  relation  to  interest;  so  far  as 
said  act  confers  upon  courts  and  jurors,  in  the  cases  therein  men- 
tioned, power  to  remit  interest  as  therein  provided,  on  contracts  made 
prior  to  April  loth,  1865;  which  said  courts  and  juries  did  not  have 
under  the  laws  in  force,  at  the  time  such  contracts  were  made ;  is  re- 
pugnant to  the  constitution  of  the  state  and  the  United  States,  and  is, 
therefore,  null  and  void. 

2.  On  a  bond  dated  June  6th,  1845,  payable  on  demand^  in  which  there  is 
nothing  said  about  interest;  on  which  judgment  was  rendered  March 
I2th,  1874,  and  in  which  judgment  the  circuit  court  simply  by  virtue 
of  the  act  of  April  2nd,  1873,  above  recited,  there  being  no  evidence 
on  the  question  of  interest  before  it,  abated  the  interest  from  April 
17th,  1861,  to  April  loth,  1865 — Held: 

The  bond  is  payable  presently^  and  bears  interest  from  its  date  till 
paid;  that  there  is  an  implied  contract  to  pay  said  interest; 
and  that  said  act  allowing  the  abatement  within  the  periods 
mentioned,  impairs  that  contract,  and  is  therefore  null  and 
void. 

See  also  Roberts  adrn^r  v.  Cocke,  and  Murphy  v.  Gas/kin's  adwCr, 
<Sr*f.,  supra  207,  and  Cecil  v.  Deyerle,  Linkous  v.  Shafer  and 
Garnand  v.  Childress,  &*c. 

The  case  is  stated  by  Judge  JUoncure  in  his  opinion. 
J.  H.  Gilmore  and  Isaac  Hudsoriy  for  the  appellant. 
Walker  ^  BaskervUk  and  jR.  C.  Kenty  for  the  appellee. 
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MoNOUREy  P.,  delivered  t^^e  opinion  of  the  court.  '^^ 

Term. 

This  is  a  virrit  of  error  to  a  judgment  of  the  circuit 
•court  of  Wythe  county,  rendered  on  the  12th  day  of    j^Ji^r  * 
March  1874,  in  an  action  of  debt  in  said  county,  in  j^^^., 
which  J.  A.  Welsh,  administrator  de  bonis  non  of  James    adm'r. 
R.  Kent,  was  plaintiff,  and  D.  C.  Kent,  administrator 
of  Gordon  C.  Kent,  was  defendant.     The  action  was 
brought  on  the  9th  of  March  1869,  on  a  writing  ob- 
ligatory in  these  words : 

"$5,600.  I,  Gordon  C.  Kent,  do  for  value  received, 
promise  for  myself,  my  heirs,  &c.,  to  pay  to  James  R. 
Kent,  his  heirs  or  assigns,  five  thousand  six  hundred 
<lollars  on  demand.  Given  under  my  hand  and  seal 
this  6th  day  of  June  1845. 

Gordon  C.  Kent,  [Seal.]" 

After  the  case  had  been  several  times  continued,  and 
the  deaths  of  several  of  the  parties  suggested,  and  the 
case  revived  in  the  names  of  other  persons,  the  defen- 
dant, on  the  18th  day  of  October  1871,  pleaded  pay- 
ment and  filed  an  account  of  set-ofis,  to  which  account 
the  plaintiff  by  his  attorney  pleaded  the  act  of  limita- 
tions, and  thereupon  the  cause  was  again  continued. 
On  the  21st  of  May  1872  it  was  again  continued.  On 
the  10th  of  March  1874,  issue  being  joined  on  the 
pleas  theretofore  entered,  by  consent  of  the  parties  by 
their  attorneys,  the  cause  was  submitted  to  the  court 
without  a  jury,  and  the  court  having  heard  the  evi- 
<lence,  and  not  being  as  yet  advised  of  its  judgment, 
took  time  to  consider  thereof.  On  the  12th  of  March 
1874,  the  court  having  considered  the  question  of  law 
.and  fact  arising  in  the  cause,  was  of  opinion  that  the 

plaintiff  was  entitled  to  a  judgment  for  $5,600,  with 
Vol.  xxvin — 106 
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i877'     legal  interest  thereon  (except  from  the  17th  day  of 
Tem.    April  1861,  to  the  10th  day  of  April  1866),  from  the 

6th  day  of  June  1845  till  paid,  subject  to  the  following 

^ad^'r^  credits:  $328  paid  9th  August  1848;  $120  paid  9th 
j^^^.^,^  August  1848;  $650  paid  August  1858;  $250  paid  Au- 
adm'r.  gust  1858;  $51.25  paid  March  1864;  and  $6.11  paid 
1859;  and  accordingly  rendered  judgment  that  the 
plaintiff  recover  against  the  defendant  the  said  sum  of 
$5,600,  with  interest  thereon  as  aforesaid,  deducting 
the  abatement  from  17th  April  1861  to  10th  April 
1865  as  aforesaid,  and  the  costs  by  the  plaintiff  about 
his  suit  in  that  behalf  expended,  execution  to  be 
levied,  Ac,  and  subject  to  the  credits  as  aforesaid. 
There  is  annexed  to  the  judgment,  and  no  doubt  aa 
part  thereof,  the  following — 

**  Memorandum. — On  the  motion  of  the  plaintiff  by 
counsel,  the  court  certifies  that  the  interest  in  this  case 
is  remitted  for  the  period,  commencing  on  the  17th 
day  of  April  1861,  and  ending  on  the  10th  day  of 
April  1865,  by  virtue  of  the  authority  vested  in  the 
court  by  the  fourteenth  section  of  chapter  173  of  the 
Code  of  Virginia  for  1873,  and  by  virtue  of  that  au- 
thority alone,  there  being  no  evidence  upon  the  ques- 
tion of  interest  before  the  court,  and  the  court  acting 
alone,  as  above  stated,  under  the  section  of  the  chap- 
ter of  the  Code  aforesaid,  being  furnished  with  the 
date  of  the  contract  from  the  bond  issued  in  the  case.'^ 

To  the  said  judgment  the  plaintiff  applied  for  a  writ 
of  error  to  a  judge  of  this  court,  which  was  accord- 
ingly awarded.  The  only  assignment  of  error  in  the 
judgment  is,  that  the  obligor  was  bound  by  his  con- 
tract to  pay  interest  from  the  date  of  the  obligation . 
until  payment;   and  that  the  act  of  the  legislature^ 


Digiti 


ized  by  Google 


COURT   OP  APPEALS    OP  VIRGINIA.  84S 

under  which  there  was  in  this  case  an  abatement  of     \^p- 

July 

interest,  is,  so  far  as  this  obligation  is  concerned,  a  law    Term. 


impairing  the  obligation  of  a  contract,  and  therefore 

void.  adm'r 

The  only  question  involved  in  this  case  is,  whether  y-  , 
the  provision  in  section  14,  chapter  173,  of  the  Code,  adm'r. 
page  1120,  which  declares,  ^^that  in  all  suits  for  the 
recovery  of  money,  founded  on  contracts  express  or 
implied,  or  on  causes  of  action,  or  on  liabilities  which 
were  entered  into  or  existed,  or  where  the  original 
consideration  accrued  prior  to  the  10th  day  of  April 
1865,  it  shall  be  lawful  for  the  court  or  jury  before 
whom  the  suit  may  be  tried,  to  remit  the  interest  upon 
the  original  debt  found  to  be  due,  or  any  part  thereof, 
for  the  period  commencing  on  the  17th  day  of  April 
1861,  and  ending  on  the  10th  day  of  April  1865,  or  for 
any  portion  of  said  period,"  &c.,  in  its  application  to 
such  a  case  as  this,  is  unconstitutional  and  void? 

A  similar  question  came  under  the  consideration  of, 
and  was  decided  by,  this  court  in  the  cases  of  Roberts* 
adm^or  v.  Cocke  ^c,  and  Murphy  v.  Groskins*  adm^or^  re- 
ported in  the  last  March  number  of  the  Virginia  Law 
Journal^  page  168,  supra  207;  and  in  the  three  cases 
decided  a  few  days  ago,  and  of  course  not  yet  reported 
anywhere,  of  Cecil  v.  Deyerle  ^.,  Unkous  ^c  v.  Shafer 
^c.j  and  Gamand  ^c.  v.  Childress  ^c.  In  the  opinion 
of  the  court  delivered  by  Judge  Burks  in  the  first  two 
of  the  above  named  cases,  all  the  important  principles 
and.  all  the  material  authorities  on  the  subject  of  in- 
terest on  contracts,  and  on  the  constitutionality  of  re- 
trospective laws  affecting  that  subject,  are  stated  and 
referred  to.  And  it  will  therefore  be  necessary  to  da 
little  if  anything  more  in  this  case  than  to  refer  to  the 
cases,  and  especially  the  opinion  aforesaid. 

But  while  what  is  said  in  that  opinion  completely 
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Tur     ^^^^^  ^^^^  c^®>  there  is  yet  some  difference  between 

Term,    those  cascs  aod  this,  which  is  necessary  to  be  stated, 
and  which  makes  it  proper  to  say  something  more  in 

adm'r  ^  ^^^^  ca8e,than  merely  to  refer  to  them. 
jr  ^\,        Iq  all  of  those  cases  there  was,  either  an  express 

adm'r.  promise  to  pay  running  interest  on  the  foce  of  the 
contract;  or,  where  judgment  had  been  obtained  on 
the  contract,  which  was  generally  and  almost  alto- 
gether the  case,  the  judgment  was  expressly  for  run- 
ning interest.  So  that  the  express  promise  to  pay  the 
interest  may  be  as  much  said  to  be  a  part  of  the  con- 
tract as  the  express  promise  to  pay  the  principal;  and 
a  law  remitting  the  one  as  much  a  law  impairing  the 
obligation  of  a  contract,  and  therefore  as  null  and 
void,  as  a  law  remitting  the  other. 

In  this  case  there  is  no  express  contract  to  pay  in- 
terest on  the  face  of  the  contract;  which  is  a  bond 
dated  the  6th  of  June  1846,  for  $5,600,  payable  on  de- 
mand, on  which  credits  are  endorsed  for  payments 
made  in  1848, 1858, 1859  and  1864.  I^or  was  there 
any  judgment  recovered  upon  the  bond  until  long 
after  the  passage  of  the  act  approved  April  2,  1873, 
which  is  the  same  with  the  14th  section  of  chapter 
178  of  the  Code  aforesaid.  Though  an  action  of  debt 
npon  the  said  bond  was  at  the  time  of  the  passage  of 
that  act,  and  had  been  a  long  time  before,  pending,  in 
which  action  afterwards,  to  wit:  on  the  12th  of  March 
1874,  judgment  was  rendered  as  aforesaid,  for  the  said 
principal  sum  of  $5,600,  with  legal  interest  thereon 
from  the  6th  day  of  June  1845,  the  date  of  the  bond, 
till  paid,  subject  to  an  abatement  of  said  interest  from 
the  17th  of  April  1861  to  the  10th  of  April  1865,  and 
subject  to  the  credits  aforesaid;  the  court  certifying 
that  the  interest  was  remitted  for  the  period  afore- 
said, by  virtue  of  the  authority  vested  in  the  court  by 
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the  14th  section  of  chapter  173  of  the  Code,  and  by  '^77. 
virtue  of  that  authority  alone;  there  being  no  evidence  Tem. 
on  the  question  of  interest  before  the  court.  

Kent*s 

Now  the  question  in  this  case,  is,  whether  there  was    adm'r 
an  implied  contract  to  pay  interest  on  the  principal  of  k cent's 
the  bond  in  question  from  its  date;  it  being  payable     *^™*'- 
on  demand,  and  being  presently  due  and  payable  from 
its  date,  according  to  the  general  construction  of  such 
a  bond;  and  there  being  not  a  particle  of  evidence  in 
the  case  to  repel  such  an  implication? 

The  constitution  both  of  the  United  States,  and  of 
this  state,  protects  the  obligation  of  a  contract  against 
being  impaired ;  which  means  an  implied  as  well  as  an 
express  contract ;  each  of  which  is  alike  binding. 

There  was  no  express  contract  to  pay  interest  in  this 
case,  from  the  date  of  the  bond.  Was  there  an  implied 
contract  to  do  so?  That  is  the  question,  and  the  only 
question,  on  which  this  case  depends. 

According  to  principles  stated  in  the  opinion  of  the 
court  delivered  by  Judge  Burks  as  aforesaid,  there  can 
be  no  doubt  but  that  there  was  such  an  implied  con- 
tract. 

"  It  has  always  been  lawful  in  Virginia,"  as  stated 
in  that  opinion,  **for  parties  to  contract  for  the 
payment  of  interest  for  the  use  or  forbearance  of 
money  within  the  limits  prescribed  by  statute;  and  in 
the  absence  of  any  express  agreement  for  the  payment 
of  interest,  in  obligations  for  the  payment  of  a  certain 
sum  of  money  on  demand,  or  on  a  given  day;  interest 
on  the  principal  sum  from  the  time  it  becomes  payable 
is  ^  a  legal  incident  of  the  debt,  and  the  right  to  it  is 
founded  on  the  presumed  intention  of  the  parties.' 
Chapman's  ajUmrs  v.  Shepherd's  adm\  ^.,  24  Qratt 
877." 
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1877.        <4  Wherever  there  is  a  contract  express  or  implied," 

Term,    as  further  stated  io  the  said  opinion,  "for  the  payment 
of  legal  interest,  the  obligation  of  the  contract  extends 

adm'r  ^  ^®  ^^^^  ^^  ^^^  payment  of  the  interest,  as  it  does  to  the 
^-       payment  of  the  principal  sum,  and  neither  the  courts 

adm*r.  nor  the  juries  ever  had  the  arbitrary  power  to  dispense 
with  the  performance  of  such  contracts,  either  in 
whole  or  in  part." 

"  Such  being  the  law  binding  upon  parties  to  con- 
tracts, and  upon  the  courts  and  juries,  prior  to  the 
10th  day  of  April,  1865,  was  it  competent  for  the  leg- 
islature to  change  the  law,  and  by  giving  it  a  retro- 
spective action' to  deprive  a  party  to  a  contract  of  the 
benefit  to  which  he  is  entitled  under  it?  It  will  not 
be  pretended  that  the  legislature  could,  by  a  statute 
acting  either  directly  upon  the  contract,  or  indirectly, 
through  the  remedy,  release  the  principal  sum  or  any 
part  of  it;  and  this  because  the  law  binds  the  debtor 
to  the  performance  of  his  undertaking,  which  is  the 
payment  of  such  principal  sum;  and  for  the  same  rea- 
son it  would  seem  equally  clear,  that  the  interest,  when 
a  part  of  the  contract,  and  its  payment  as  much  a  part 
of  the  undertaking  of  the  debtor  as  the  payment  of 
the  principal,  cannot,  by  legislative  action,  direct  or 
indirect,  be  remitted,  released  or  discharged." 

The  foregoing  are  sound  principles  of  law,  and  apply 
to  this  case,  and  are  conclusive  of  it. 

A  bond  payable  on  demand  (as  the  one  in  this  case 
is),  or  on  a  certain  day,  bears  interest  from  the  time  it 
is  payable,  according  to  the  well-settled  law  of  this 
state,  unless  there  be  some  contract,  express  or  im* 
plied,  between  the  parties,  or  some  extraordinary  or 
peculiar  circumstances  showing  that  such  interest  was 
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not  to  be  paid;  and  the  burden  of  proving  such  con-     '^7- 
tract  or  circumstances  devolves  on  the  party  who  seeks    Term. 

to  avoid  such  payment.    In  the  absence  of  such  proof, 

the  obligation  for  the  payment  of  interest  is  as  much     admV* 
a  matter  of  contract  in  the  case  as  the  obligation  for  ^  ^\, 

®  Kent's 

the  payment  of  principal.  If  money  be  deposited  by  adm»r. 
one  person  in  the  hands  of  another  for  a  temporary  pur- 
pose, as  for  safe-keeping,  with  the  understanding  that 
no  interest  is  to  be  paid  on  it  during  the  continuance 
of  the  deposit;  the  holder  would,  of  course,  not  be 
bound  for  interest,  at  least  until  he  is  in  default,  and 
from  the  time  of  such  default,  even  though  the  de- 
posit be  witnessed  by  a  bond  payable  on  demand  in 
the  common  form,  although,  in  such  a  case,  it  is 
usually  expressed  in  the  bond  that  it  is  not  to  bear  in- 
terest. But  if  a  bond  payable  on  demand,  or  on  a 
certain  day  be  given  for  money  loaned,,  or  had  and 
received,  or  paid,  laid  out  and  expended,  or  work  and 
labor  done,  or  goods  sold  and  delivered,  &c.,  there  is 
an  implied  contract  on  the  part  of  the  obligor,  to 
pay  legal  interest  on  the  principal  from  the  time  it  is 
payable  until  it  is  paid.  To  pass  a  law  remitting  the 
interest  on  any  part  of  it  in  such  a  case,  is  to  pass  a 
law  impairing  the  obligation  of  a  contract,  and  to  vio- 
late the  constitution  of  the  United  States  and  of  this 
state,  and  the  law  is  therefore  to  that  extent  null  and 
void. 

A  bond  for  a  sum  certain,  payable  on  demand,  is 
prima  facie  a  bond  of  that  description.  A  judgment 
by  default  upon  it  will  be  for  interest  as  well  as  princi- 
pal; and  courts  and  juries  having  to  render  judgment 
on  such  a  bond,  are  bound  to  give  judgment  for  in- 
terest as  well  as  principal,  in  the  absence  of  evidence 
showing  that  such  interest  is  not  due;  and  if  they  do 
not  their  judgments  will  be  set  aside  or  reversed. 
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1877.  The  existence  of  war,  in  the  country  of  the  obligor^ 
Term     Will  not  of  itself  destroy  or  impair  his  liability  for  in- 

terest  to  an  obligee  belonging  to  and  living  in  the 

admv  ^  same  country,  and  on  the  same  side  of  the  belligerent 

-.  ^-  ,    lines. 

Kent's 

adm'r.  The  court  is  therefore  of  opinion,  tbat  the  said  act 
passed  April  2,  1873,  and  the  fourteenth  section  of 
chapter  178  of  the  Code  of  1873,  p.  1120,  so  far  as 
they  are  in  conflict  with  the  foregoing  opinion  are 
unconstitutional  and  void;  that  so  much  of  the  said 
judgment  as  remits,  abates,  or  deducts  interest  on  the 
said  principal  sum  of  $5,600,  from  17th  April  1861,  to 
10th  April  1865  as  aforesaid,  is  erroneous,  and  ought  to 
be  reversed  and  annulled  with  costs,  and  the  residue 
thereof  affirmed. 

The  judgment  was  as  follows: 

The  court  is  of  opinion,  for  reasons  stated  in  writing 
and  filed  with  the  record,  that  the  circuit  court  erred 
in  remitting  and  abating  the  interest  on  the  principal 
of  the  debt  in  the  proceedings  mentioned,  $5,600,  from 
the  17th  day  of  April  1861  to  the  10th  day  of  April 
1865;  the  court  being  of  opinion  that  the  14th  section 
of  chapter  173  of  the  Code  of  Virginia  for  1878,  by 
virtue  alone  of  the  authority  vested  in  the  said  circuit 
court  by  which  said  section  the  said  court  acted  in  re- 
mitting and  abating  the  said  interest,  conferred  no 
authority  to  do  so,  and  is  unconstitutional,  null  and 
void  for  that  purpose. 

Therefore  it  is  considered,  that  so  much  of  the  said 
judgment  as  remits  and  abates  the  said  interest  during 
the  said  period  is  erroneous,  and  be  reversed  and  an- 
nulled, and  the  residue  thereof  be  affirmed ;  and  that 
the  plaintiff  in  error  recover  against  the  defendant  in 
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error,  his  costs  by  him  expended  in  the  prosecution  of     '^7- 
his  writ  of  error  aforesaid  here,  to  be  levied  of  the    Term. 


goods  and  chattels  of  the  said  intestate,  Gordon  O. 

Kent,  in  the  hands  of  the  administrator,  the  said  D.  ^drnv  * 

C.  Kent,  to  be  administered.  ,r  ^\, 

'  Kent's 

Which  is  ordered  to  be  certified  to  the  said  circuit    adm*r. 
conrt  of  Wythe  county. 

Judgment  reversei). 


Vol.  xxvni — 107 
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1877. 


Bargbr  v.  Buoeland  ^  als. 

August  16. 

Absent,  Anderson  and  BurkSj  Js. 

I.  Pending  a  suit  by  judgment  creditors  against  their  debtor  and  others,  to 

set  aside  a  deed  of  trust  or  subject  the  surplus  to  payment  of  their 
debts,  the  debtor  is  declared  a  bankrupt  on  his  own  petition,  and  in 
the  suit  he  claims  his  exemption  and  homestead  out  of  the  surplus  of 
the  purchase  money  of  the  land,  after  satisfying  the  debt  secured  by 
the  deed  of  trust.  The  circuit  court  dismisses  the  debtor's  applica- 
tion, and  makes  a  decree  distributing  the  fund.  The  bankrupt  his 
such  an  interest  in  the  case  as  entitles  him  to  take  an  appeal. 

II.  In  such  a  case  the  trustee  in  the  deed  did  not  sign  it  and  it  does  not 

appear  that  he  accepted  or  acted  under  it;  and  he  lives  out  of  the 
state,  and  is  not  a  party  to  the  suit.  The  court  may  decree  a  sale  of 
the  land  and  appoint  a  commissioner  to  make  the  sale. 

III.  A  part  of  the  tract  of  the  land  lies  in  Virginia  and  a  part  in  West 
Virginia.    The  court  may  decree  a  sale  of  the  whole  tract. 

IV.  The  bond  executed  under  the  act  of  May  28,  1870,  entitled  "an  act 
to  prevent  the  sacrifice  of  personal  property  at  forced  sales,*'  Session 
Acts  1869-70,  ch.  120,  p.  162,  is  a  lien  on  the  land  of  the  obligors 
who  are  alive,  from  the  return  of  the  bond  to  the  clerk's  office;  and 
the  surety  in  the  bond  paying  it  off  is  entitled  to  be  substituted  to  the 
lien  of  the  bond  upon  the  land  of  the  principal  obligor. 

V.  Where  the  bill  and  proceedings  specifies  the  land,  a  decree  for  the  sale 

of  the  laQd  in  the  bill  and  proceedings  mentioned,  or  so  much  as  may 
satisfy  the  purposes  of  the  decree,  is  sufficiently  certain.  That  is  cer- 
tain which  may  be  made  certain,  applied  to  the  case. 

VI.  Judgment  creditors  seek  to  subject  land  of  their  debtor  which  has 
been  conveyed  in  trust  to  secure  a  debt ;  and  in  their  bill  they  chaige 
that  the  deed  was  intended  by  the  grantor  to  defraud  his  creditors, 
and  the  trustee  and  creditor  in  the  deed  were  cognizant  of  the  frauda- 
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lent  intent  at  the  time.    The  creditor  answers  and  denies  the  fraud      i877* 
and  proves  his  debt. — Held  :  Term. 


1.  It  was  proper  to  proceed  in  the  cause  and  decree  satisfaction  of 

the  plaintiff's  debts  out  of  the  surplus  of  the  purchase  money     larger 

of  the  land  after  the  satisfaction  of  the  debt  secured  by  the  Buddand 
deed.  &als. 

2.  It  is  a  proper  case  for  a  decree  between  defendants,  and,  the 

debt  of  the  trust  creditor  having  been  established,  for  a  decree 
in  his  favor  for  the  debt. 

3.  Though  the  deed  of  trust  conveys  other  land  lying  in  West  Vir- 

ginia and  personal  property,  it  not  being  alleged  that  the  cred- 
itor has  received  anything  from  that  source,  and  no  motion 
made  by  any  of  the  parties  for  an  enquiry  on  the  subject, 
which,  if  made,  would  no  doubt  and  should  have  been  or- 
dered, the  decree  will  not  be  reversed  for  the  failure  to  make 
the  enquiry. 

4.  As  the  proofs  did  not  sustain  the  charge  of  fraud  in  the  deed 

and  the  guilty  knowledge  of  the  trust  creditor,  he  is  entitled 
to  a  decree  in  the  cause  for  his  debt. 

YII.  There  are  three  suits  by  judgment  creditors  to  subject  the  land  of 
their  debtor  which  he  had  conveyed  in  trust  to  secure  a  debt,  and  the 
debtor,  the  trustee  and  trust  creditor  are  made  defendants  in  each  of 
them.  The  process  is  properly  served  on  all  the  parties  in  two  of 
the  cases,  and  on  the  trustee  and  creditor  in  the  third.  The  court 
made  an  order  that  the  causes  shall  be  consolidated  and  heard  to- 
gether, and  that  is  done ;  and  the  debtor  appears  and  makes  defense 
in  all  the  causes  without  objecting  that  the  process  was  not  properly 
served  in  the  third  case.  He  thereby  waived  the  objection  on  that 
ground,  if  he  had  any. 

Vni.  Though  the  causes  were  heard  together,  each  plaintiff  is  entitled  to 
a  decree  for  his  separate  costs. 

IX.  The  decree  directs  the  commissioner  to  sell  the  land  in  the  bill  and 
proceedings  mentioned,  or  so  much  thereof  as  may  be  necessary  to 
satisfy  the  purposes  of  the  decree.  The  commissioners  report  that 
they  sold  the  tract  of  land  in  the  bill  mentioned,  known  as  the  home 
tract  This  tract  is  described  in  the  bills  as  lying  partly  in  Tazewell 
county  and  partly  in  Mercer  county.  West  Virginia;  but  how  much 
in  each  is  differently  stated  in  the  different  bills ;  and  it  is  doubtful 
whether  the  commissioners  sold  the  whole  or  only  that  in  Tazewell 
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1877.  county. — Held:    The  report  leaving  it' in  doubt  how  much  or  what 

Term  ^^  ^^^^'  ^®  ^®  should  be  set  aside. 

X.  A  defendant  gives  a  written  notice  to  the  plaintifis  that  he  will  move 

Barger  the  court  to  set  aside  a  decree  made  in  the  cause  as  a  decree  by  de- 

Tj  Tj     J  fault;  and  he  sets  out  in  his  notice,  which  is  signed  by  his  counsel^ 

&  als.  the  grounds  he  relies  on  for  setting  the  decree  aside.    If  the  decree 

was  not  a  decree  by  default,  it  was  an  interlocutory  decree,  and  his 

notice  may  be  treated  as  a  petition  for  a  rehearing  of  the  decree,  and 

acted  on  by  the  court  as  such  a  petition. 

XI.  In  a  suit  by  judgment  creditors  to  subject  their  debtor's  land  to  the 
payment  of  their  debts,  pending  the  cause  the  debtor  is  declared  a 
bankrupt,  and  he  applies  for  a  homestead  under  the  constitution  and 
law  of  Virginia  and  the  acts  of  bankruptcy  of  the  United  States. — 
Held: 

1.  That  the  assigned  in  bankruptcy  of  the  defendant  debtor  should 

be  made  a  party  to  the  suit. 

2.  The  court  should  proceed  to  adjudicate  upon  the  right  of  the 

debtor  to  his  homestead. 

In  1872  three  suits  in  equity  were  instituted  in  the 
county  court  of  Tazewell  county;  one  by  Austin  Mul- 
lins,  one  by  D.  W.  Marrs,  and  one  by  Jacob  W.  Back- 
land,  all  of  them  against  Jacob  Barger,  Evan  H.  Brown^ 
and  C.  D.  and  H.  W".  Straley,  seeking  to  subject  the 
land  of  Barger,  which  had  been  conveyed  to  Brown  to 
secure  a  debt  to  the  Straleys  to  satisfy  the  claims  of 
the  plaintiff  against  Barger. 

Mullins  in  his  bill  stated,  that  on  the  28th  of  June^ 
1870,  John  Barger,  Sr.,  for  the  benefit  of  John  Barger, 
Jr.,  recovered  a  judgment  against  Jacob  Barger  for 
1181.18,  with  interest  from  the  29th  of  March,  1859, 
subject  to  a  credit  for  $57.05,  paid  January  2d,  1867, 
and  costs,  |6.81.  That  in  August,  1870,  an  execution 
was  issued  upon  this  judgment,  under  which  the 
sheriff  sold  property  of  Jacob  Barger,  which  was 
bought  by  Barger;  and  in  pursuance  of  the  act  of 
assembly  to  prevent  the  sacrifice  of  property,  the  said 
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Barger  gave  a  twelve  months  bond  for  the  amount  of     l^^ 
the  sale,  with  complainant  as  his  security;  which  bond     Term. 

T^ras  dated  the  16th  of  December,  1870,  and  was  re- 

tamed  to  the  clerk's  office,  and  which  complainant  is      ^^ 
advised,  has  the  force  of  a  judgment    That  this  bond  ^^^^^^ 
not  having  been  paid,  after  it  fell  due  a  judgment  was 
obtained  thereon,  and  an   execution   issued   against 
Barger  and  complainant;   which  was  paid  by  com- 
plainant. 

Complainant  further  states,  that  on  the  16th  of  De- 
cember, 1871,  a  deed  was  admitted  to  record  in  the 
ijlerk's  office  of  Tazewell  county,  by  which  Barger 
conveyed  all  his  real  and  personal  estate  to  Evan  H. 
Brown,  in  trust  to  secure  certain  debts  therein  alleged 
to  be  due  C.  D.  and  H.  W.  Straley.  He  claims  that 
as  the  recordation  of  the  said  deed  was  subsequent  to 
the  return  of  the  said  twelve  months'  bond  to  the 
clerk's  office,  that  bond  having  the  force  of  a  judg- 
ment, is  entitled  to  priority  over  the  debt  secured  by 
the  said  deed ;  and  that  complainant  having  paid  off 
that  bond  he  is  entitled  to  be  substituted  to  the  lien 
created  by  said  bond.  He  charges  that  the  said  Barger 
is  the  fee  simple  owner  of  a  tract  of  land  on  which  he 
resides,  supposed  to  contain  about  three  hundred  and 
eighty  acres,  lying  on  the  Brushy  Fork  of  Bluestone, 
and  supposed  to  be  in  the  county  of  Tazewell,  al- 
though a  small  portion  may  be  in  Mercer  county,  West 
Virginia.  He  prays  that  the  said  land  may  be  sub- 
jected to  said  lien,  and  sold  for  the  payment  thereof, 
and  for  general  relief. 

Marrs  sets  out  a  judgment  which  he  had  recovered 
against  Barger  on  the  6th  of  March  1872,  and  which 
was  immediately  docketed.  He  states  the  deed  to 
Brown,  and  sets  out  the  real  and  personal  property 
embraced  in  it    He  states  the  real  estate  as  fonr 


Digiti 


ized  by  Google 


854  COURT   OF  APPEALS   OP  VIRGINIA. 

1877.  hnndred  and  five  acres,  lying  in  McDowell  county^ 
Tenn.  West  Virginia,  on  Tug  and  Elk  Horn,  adjoining  the 
lands  of  Otis  Perdue  and  others;  also  two  tracts  of 


^^^  land  on  Brush  Fork,  a  branch  of  Bluestone,  both  con- 
^&  ajT^  taining  by  survey  three  hundred  and  eighty  acres,  and 
the  same  on  which  said  Barger  now  lives;  part  of  the 
said  two  tracts  lying  in  Tazewell  county,  Virginia, 
and  the  balance  in  Mercer  county,  West  Virginia;  all 
this  to  secure  a  debt  of  $857.88.  He  charges  that  this 
deed  was  executed  by  Barger  with  intent  to  delay, 
hinder  and  defraud  the  complainant  and  other  credit- 
ors of  said  Barger,  and  that  Brown  and  the  Straleys 
knew  the  fraudulent  intent  of  said  Barger.  That  the 
property  embraced  in  it  was  worth  at  least  $8,000,  and 
it  conveys  everything  owned  by  said  Barger,  and  even 
embraces  his  property  exempt  by  law  from  execution. 

Complainant  further  states  that  about  two  hundred 
acres  of  said  land  lies  in  Tazewell  county,  on  which 
his  judgment  is  a  lien.  He  prays  that  he  may  have  a 
decree  for  his  debt;  that  the  property  embraced  in 
said  deed  of  trust,  or  so  much  as  is  necessary,  that  is 
situated  in  Tazewell  county,  be  subjected  to  its  pay- 
ment, and  for  general  relief. 

Jacob  W.  Buckland,  who  sues  for  the  benefit  of 
Russell  B.  Tabor,  sets  up  a  judgment  recovered  against 
Barger  in  the  county  court  of  Tazewell,  on  the  29th 
of  May  1872,  which  had  been  docketed.  He  sets  out 
the  deed  to  Brown,  and  the  property  described  therein 
as  it  is  set  out  in  the  bill  of  Marrs,  and  the  amount  of 
the  debt  purporting  to  be  secured  thereby  at  1857.38. 
He  charges  that  it  was  made  by  said  Barger  wholly 
without  consideration,  and  with  intent  to  hinder,  delay 
and  defraud  the  complainant  and  the  other  creditors 
of  Barger,  and  that  Brown  and  the  Straleys  were 
cognizant  of  the  intent. 
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He  chargCB  that  his  judgment  is  a  lien  upon  that  per-     '^7- 
tion  of  Barger's  lands  (about  two  hundred  acres)  which    Term. 
lie  in  the  county  of  Tazewell;  and  he  prays  thit  the 
property  embraced  in  said  deed  of  trust,  or  so  much      ^f^ 
thereof  as  may  be  necessary,  and  that  situated  in  this  -^^^^^J*^** 
county,  may  be  subjected  to  sale  for  the  payment  of  his 
said  judgment;  and  for  general  relief. 

The  process  in  the  first  two  of  the  cases  were  served 
on  Barger  and  Brown,  and  the  Straleys  were  returned 
as  absent  defendants.  In  the  third  case  the  return  of 
service  as  to  Barger  is — "Executed  on  Jacob  Barger 
by  leaving  a  copy  of  this  summons  at  his  residence 
with  Qeorge  W.  Barger,  a  white  person  over  the  age 
of  sixteen,  and  explaining  its  contents  to  him;  Jacob 
Barger  not  being  found  at  home."  The  return  as  to 
the  other  defendants  was  as  in  the  other  cases. 

On  the  28th  of  November  1872  the  county  court 
made  a  decree  to  consolidate  the  three  causes  and 
hear  them  together.  And  the  non-resident  defen- 
dants having  been  regularly  proceeded  against  in  the 
manner  prescribed  by  law,  the  bill  was  taken  for  con- 
fessed as  to  all  the  defendants;  and  the  cause  then 
coming  on  to  be  heard,  the  court  held  that  the  plain- 
tiff, Mullins,  should  be  substituted  to  the  lien  of  John 
Barger,  mentioned  in  Mullin's  bill,  and  paid  by  him; 
and  that  this  lien  was  prior  and  superior  to  the  trust 
deed  to  secure  the  Straleys;  but  the  said  trust  deed,  if 
bonafde  and  valid,  was  superior  to  the  liens  of  Marrs 
and  Buckland.  And  it  was  referred  to  a  commissioner 
of  the  court  to  ascertain  and  report  to  the  court  whe- 
ther or  not  the  debts  secured  by  the  said  deed  of  trust 
were  bona  fde  and  valid,  and  the  consideration  and 
amount  thereof;  and  also  to  report  the  annual  rent  or 
value  of  the  lands  of  Jacob  Barger  sought  to  be  sub- 
jected. 
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»^7.  At  the  February  term  1878  of  the  court,  Jacob  W. 
Term.    Bucklaud,  bj  leave  of  the  court,  filed  his  petition  in 

the  catise.    In  it  he  states,  that  on  the  80th  of  Octo- 

yf*'  ber  1872,  R  A.  Hale  recovered  a  judgment  in  the 
^&^*^  county  court  of  Tazewell  against  Jacob  Barger  and 
the  petitioner  for  the  sum  of  $185,  with  twelve  per  eenL 
interest  thereon  from  the  29th  of  October  1870,  and 
costs.  That  petitioner  was  the  surety  of  Barger,  and 
an  execution  having  issued  upon  the  judgment  to  pre- 
vent a  sale  of  his  property  he  had  been  compelled  to 
pay  it.  He  claims  to  be  substituted  to  all  the  rights 
of  Hale,  and  that  he  is  entitled  to  recover  the  amount 
from  Barger.  He  sets  out  the  real  estate  conveyed  by 
Barger  to  Brown  as  it  is  described  in  the  bill  he  had 
filed,  and  charges  fraud  in  the  deed  as  in  that  bill. 
And  he  asks  to  be  admitted  as  a  party  plaintiff  in  the 
said  suits. 

The  process  to  answer  the  petition  was  served  on 
Barger  and  Brown;  and  the  Straleys  filed  their  answer 
to  the  bills,  which  was  agreed  to  be  taken  as  embra- 
cing the  petition.  They  say  in  their  answer,  it  is  not 
true  that  the  trust  deed  executed  by  Barger  to  secure 
them  was  made  on  no  valuable  consideration,  or  for 
the  purpose  of  hindering,  delaying  or  defrauding  the 
creditors  of  Barger.  It  was  executed  to  secure  the 
payment  of  a  note  executed  the  8th  of  December  1871 
for  $857.38,  with  interest  from  date  at  twelve  per  cent 
for  money  loaned  to  them  by  Barger.  They  state 
several  payments  on  this  note  by  Barger,  leaving  due 
on  the  18th  of  April  1868  $467.08. 

They  state  further,  that  on  the  5th  day  of  April 
1861  Barger  executed  to  respondents  his  note  for  $625, 
due  twelve  months  after  date  with  interest  from  date, 
and  executed  to  Hercules  Scott  as  trustee,  a  deed  con- 
veying to  him  -: acres  of  land  lying  in  Mercer  and 
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Tazewell  counties,  to  secure  the  payment  of  said  last     '^7- 
mentioned  note.    And  they  file  the  deed  with  their    Term. 

answer.    They  say  this  note  was  executed  for  ihoney 

loaned,  and  cash  paper  loaned  by  them  to  Barger.  "Jf^ 
And  they  state  credits  upon  this  note,  leaving  a  bal-  ^^^^^ 
ance  due  April  8d,  1873,  of  $419.63.  They  deny  all 
fraud,  and  admit  the  priority  of  the  claim  of  Mullins 
to  the  deed  of  December  14th,  1871,  but  not  to  the 
deed  of  April  5th,  1861.  The  description  of  the  land 
conveyed  in  this  last  mentioned  deed  is  given  in  the 
opinion  of  the  court  delivered  by  Moncure^  P. 

In  May  1873  the  commissioner  returned  his  report. 
He  reports  that  the  debts  of  the  Straleys  secured  by 
the  deeds  of  trust  are  bona  fde  and  valid,  and  were 
given  for  the  loan  of  money  to  the  amount  of  the  face 
of  the  notes.  The  amount  due  on  the  debt  secured  by 
the  deed  of  December  8th,  1871,  on  the  16th  of  May 
1873,  was  $460.52;  that  secured  by  the  deed  of  April 
oth,  1861,  was  at  the  same  date  $417.26.  The  rent  of 
Barger's  land  he  reports  at  $100  a  year. 

The  cause  came  on  to  be  heard  on  the  29th  of  May 

1873;   when  the  court  confirmed  the  report  of  the 

commissioner,    and,    fixing   the    order    of  priorities 

among  the  different  creditors,  made  a  decree  in  their 

favor  for  the  several  amounts  due  them,  including 

their  costs  at  law,  and  also  each  one  his  costs  in  this 

case.    And  the  court  considering  the  lands  of  the  said 

Barger  in  the  proceedings  in  these  causes  mentioned 

are  liable  to  the  payment  of  the  sums  above  decreed, 

but  it  being  admitted  that  the  title  to  said  land  is 

vested  in  Hercules  Scott,  trustee  in  the  first  deed  of 

trust,  and  that  the  said  Scott  is  a  non-resident  of  this 

state  and  cannot  be  compelled  to  act  under  said  trust 

deed,  it  is  further  <^  decreed  that  unless  the  defendant 

Barger  shall  pay  the  amount  above  decreed  on  or  be- 
Vol.  xxvin — 108 
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'^77-     fore  the  80th  of  June  next,"  commissioners  named 

July  ' 

Term.    <<  shall  proceed  to  sell  the  land  in  the  bill  and  proceed- 

' ings  mentioned,  or  so  much  thereof  as  may  suffice,  ta 

^'    the  highest  bidder,"  &c.,  &c.,  for  so  much  cash  as  will 

^&^°*^  defray  costs  of  suit  and  expenses  of  sale,  and  for  the 

residue  of  purchase  money,  on  a  credit  of  six,  twelve 

and  eighteen  months,  with  interest  from  the  day  of 

sale. 

The  commissioners  reported,  that  after  advertising, 
Ac,  they  sold  the  tract  of  land  in  the  bill  mentioned, 
known  as  the  home  tract,  at  public  outcry,  to  C.  D. 
and  H.  W.  Straley,  for  the  sum  of  $1,700,  that  being 
the  highest  bid  offered,  and  they  had  complied  with 
the  terms  of  sale. 

After  signing  their  report  they  add  :  Tour  commis- 
sioners would  further  report,  that  they  find  from  the 
commissioners'  books  that  the  aforesaid  lauds,  so  sold 
as  aforesaid,  were  assessed  at  the  last  assessment  made 
for  the  purpose  of  taxation  at  $1,189.50.  See  extract 
made  from  commissioners'  books  herewith  filed, 
marked  S.  H.  The  land  sold  for  more  than  its  as- 
sessed value. 

The  abstract  from  the  commissioners'  books  states 
the  quantity  of  land  at  one  hundred  and  eighty-three 
acres. 

Barger  excepted  to  the  report  of  the  commissioners: 
1st.  That  they  only  advertised  the  lands  of  said  Bar- 
ger in  Tazewell  county,  and  sold  the  lands  lying  in 
Tazewell  and  Mercer  counties.  West  Virginia.  2d. 
The  decree  did  not  authorize  the  commissioners  to 
sell  the  land  in  Mercer  county.  8d.  The  land  sold,  as 
a  whole,  did  not  bring  half  its  value,  or  one  half  of 
what  would  be  or  is  a  fair  cash  value  of  said  land. 
And  he  filed  affidavits  of  two  persons,  who  stated  they 
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knew  the  lands,  one  of  whom  valued  them  at  |8,000,     '^77. 
and  the  other  at  $4,000.  term. 

Under  the  operation  of  the  act  of  April  2d,  1873, ■ 

these  causes  were  removed  to  the  circuit  court  of      "^^ 
Tazewell  county,  and  came  on  to  be  heard  on  the  5th  Auckland 
day  of  September  1878;  when  the  court  overruled  the 
exceptions  of  Barger  to  the  commissioners'  report  and 
confirmed  it,  and  disposed  of  the  cash  received  in  pay- 
ment of  the  expenses  and  costs. 

At  the  September  term  of  the  court  for  1874,  Bar- 
ger upon  notice  to  the  parties,  moved  the  court  to  re- 
view and  reverse  as  erroneous  the  decrees  by  default 
of  May  29th,  1873,  and  of  September  6th,  1873.  And 
in  his  notice  he  sets  out  the  grounds  upon  which  he 
proposed  to  found  his  motion.  These  are  substantially 
the  same  relied  upon  in  the  petition  for  appeal,  and 
which  are  stated  in  Judge  Moncure^s  opinion. 

The  plaintiffs  in  the  suits  filed  a  plea  in  answer  to 
the  motion,  in  which  they  state  that  Barger  had,  on 
the  1st  of  September,  1873,  been  adjudged  a  bank- 
rupt upon  his  own  petition;  and  that  the  commis- 
sioners acting  under  the  authority  of  the  decree  of 
29th  May,  1873,  in  these  causes,  were,  by  an  order  of 
restraint  from  the  said  Federal  court,  enjoined  from 
proceeding  in  any  further  manner  upon  the  duties  im- 
posed on  them  by  the  court  under  which  they  acted. 
By  reason  whereof  the  defendants  say  that  the  said 
Barger  has  been  and  is  divested  of  all  right,  title  and 
interest  in  and  to  the  matters  and  things  set  forth  in 
said  notice,  and  has  wholly  incapacitated  himself  from 
maintaining  the  same. 

On  the  hearing  of  the  motion,  the  court,  after  re- 
ferring to  the  order  of  the  United  States  court  pro- 
hibiting any  further  proceedings  in  these  causes  in  this 
court,  on  consideration  thereof  declined  to  hear  the 
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1^77*  said  motion  until  the  said  Barger  shoald  dismiss  the 
Term,  said  restraining  order.  And  time  was  given  him  until 
'  the  next  terra  of  the  coart  to  have  the  said  restraining 
^f^  order  dismissed. 
^AaJs'^^  The  order  referred  to  in  the  plea  of  the  defendants 
to  the  said  motion  was  made  upon  the  petition  of  Bar- 
ger, filed  in  the  United  States  court,  which,  after  set- 
ting out  that  he  had  been  declared  a  bankrupt,  and 
also  setting  out  the  debts  secured  by  the  deeds  of 
trust  on  his  land,  and  his  judgment  creditors,  the  suits 
brought  by  them  for  the  sale  of  the  land,  and  the  sale 
at  the  price  of  $1,700,  and  claiming  that  the  proceed- 
ings of  any  other  court  affecting  his  rights  or  property, 
after  filing  his  petition  in  bankruptcy,  were  illegal  and 
void,  he  insists  upon  his  rights  both  under  the  state 
and  bankrupt  laws,  to  claim  his  homestead  exemption. 
He  states  that  the  fund  arising  from  the  sale  of  his 
land  is  undistributed,  and  he  prays  that  C.  D.  and  H. 
W.  Straley,  the  purchasers,  be  enjoined  from  paying 
the  purchase  money,  and  that  the  judgment  creditors 
be  enjoined  and  prohibited  from  taking  steps  in  the 
state  court  towards  a  distribution  of  the  fund;  and 
that  the  surplus  of  the  $1,700  purchase  money,  after 
satisfying  the  deeds  of  trust,  be  set  aside  as  his  home- 
stead, and  for  general  relief. 

In  October,  1878,  upon  the  motion  of  Jacob  Barger 
the  restraining  order  hereinbefore  referred  to  was  dis- 
solved, and  leave  was  given  to  the  creditors  of  Barger 
and  to  Barger  (or  his  assignee  John  Walsh  for  him)  to 
litigate  in  the  circuit  court  of  Tazewell,  and  such 
other  state  court  as  may  have  jurisdiction,  including 
the  court  of  appeals  of  Virginia,  the  matters  in  con- 
troversy between  said  Barger  and  his  creditors,  and 
their  respective  rights  as  to  the  liabilities  and  property 
of  said  Barger. 
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The  cause  came  on  to  be  finally  heard  on  the  17th  '^7- 

of  May  1875,  upon  the  papers  formerly  read,  and  the  Term, 
motion  of  Barger  to  reverse  the  decrees  of  the  29th  of 


May  1878,  and  of  the  5th  of  September  1873,  and  the    ^^^' 
plea  of  the  defendants  to  said  motion,  and  the  record  Buckiand 

'^  .  *  &als. 

of  the  said  bankruptcy  proceedings.  Upon  consider- 
ation whereof,  the  court  was  of  opinion  that  the  decree 
of  the  5th  of  September  1878  was  not  a  decree  by 
default,  it  appearing  that  said  Barger  appeared  at  that 
time  in  said  cause  and  made  defence,  and  hence  that 
said  cause  could  not  be  corrected  in  that  court  upon 
the  said  motion  of  said  Barger;  and  it  was  decreed 
that  the  motion  be  dismissed  with  costs.  And  it  ap- 
pearing to  the  court  that  the  bonds  executed  for  the 
purchase  money  of  the  land,  sold  under  the  decree 
of  the  court,  had  matured,  and  then  amounted  to 
11,707.68,  the  court  after  stating  the  amount  due  at 
that  date  to  each  of  the  said  parties,  showing  that  all  of 
them  might  be  paid  out  of  the  fund,  leaving  a  balance 
of  $56.50,  directed  the  commissioners  to  assign  to 
each  of  said  creditors  the  amount  due  him.  And  it 
further  appearing  that  0.  D.  and  H.  W.  Straley  had 
not  had  possession  of  the  land  since  their  purchase, 
they  were  directed  to  be  credited  upon  their  bonds 
with  the  said  balance  of  $56.50;  and  a  writ  of  pos- 
session was  directed  to  issue,  and  a  commissioner  was 
appointed  to  convey  to  the  said  Straleys  all  the  right, 
title  and  interest  of  the  defendants,  Jacob  Barger  and 
Evan  n.  Brown,  in  and  to  the  said  land,  with  cove- 
nants of  special  warranty,  &c.  Jacob  Barger  there- 
upon applied  to  a  judge  of  this  court  for  an  appeal; 
which  was  allowed. 

Sheffey  and  WUliamSy  for  the  appellant 
Graham  and  French^  for  the  appellees. 
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'^y;-        MoNCURB,  P.,  delivered  the  opiDion  of  the  court 

Term. 

The  court  is  of  opinion  that  the  appellant  has  a  right 

^^f^    to  prosecute  this  appeal;  for  although  pending  the 

^&^^  suit,  in  which  the  decrees  appealed  from  were  ren- 
dered, he  became  a  bankrupt,  whereby  his  estate  gene- 
rally was  vested  in  his  assignee  in  bankruptcy;  yet  he 
still  had,  and  continues  to  have,  such  an  interest  in  his 
estate,  on  account  of  his  claim  to  exemptions  and 
homestead  of  the  same,  as  entitles  him  to  prosecute 
this  appeal,  which  therefore  ought  not  to  be  dismissed 
on  the  ground  of  his  want  of  such  an  interest. 

The  court  is  further  of  opinion  that  there  is  no  error 
in  the  decree  of  the  29th  day  of  May  1878,  ^*  because 
it  decrees  sale  of  land,  the  legal  title  to  which  is  out- 
standing in  Hercules  Scott,  who  was  no  party  to  any 
of  the  suits,  and  was  not  in  any  way  brought  before 
the  court."  The  said  legal  title  became  vested  in 
Hercules  Scott,  if  at  all,  under  and  by  virtue  of  a  deed 
of  trust  bearing  date  the  5th  day  of  April  1861,  which 
was  about  that  time  duly  recorded  in  the  clerk's  offices 
of  Mercer  and  Tazewell  counties,  both  of -which  were 
then  in  Virginia,  and  which  adjoin  each  other.  The 
land  conveyed  by  the  said  deed  is  therein  described  as 
**a  certain  tract  or  parcel  of  land  lying  partly  in  Taze- 
well county,  and  the  remaining  part  in  Mercer  county, 
the  tract  containing  about  three  hundred  and  eighty 
acres,  being  the  land  whereon  I  now  reside,  containing 
all  the  land  I  own  on  the  waters  of  the  Brush  Fork  of 
Bluestone,  the  same  composed  of  two  surveys,  be  the 
same  more  or  less,  in  trust  to  secure  0.  D.  and  H.  W. 
Straley  in  the  sum  of  $625,  for  which  there  is  a  bond 
this  day  executed,  bearing  date  the  5th  April  1861,  and 
due  twelve  months  after  date,  with  interest  from  date." 
Since  the  date  of  that  deed  Mercer  county  has  be- 
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-come  a  part  of  West  Virginia,  while  Tazewell  county,     ^^7- 
in  which  the  mansion  house  on  the  said  tract  of  land    Term. 

is  situate,  and  in  which  the  appellant  always  has  re- 

sided,  and  yet  resides,  still  remains  in  Virginia.  The  ^" 
^eed  was  executed  only  by  Jaeob  Barger,  the  appel-  Buckiand 
lant  Uercules  Scott  did  not  execute  the  deed,  and  it 
does  not  appear  that  he  ever  acted  under  it,  or  ac- 
cepted it,  or  its  terms,  or  had  any  knowledge  of  its 
execution  by  the  grantor.  All  the  other  parties  hav- 
ing any  interest  in,  or  title  to  the  land,  resided  and  con- 
tinue to  reside  in  Virginia,  except  the  said  Scott  and 
the  Straleys,  who,  it  seems,  reside  in  West  Virginia. 
The  Straleys  have  filed  their  answer,  and  thus  sub- 
mitted themselves  and  their  interest  in  the  said  land 
to  the  jurisdiction  of  the  court  in  which  the  decrees 
appealed  from  were  rendered.  Under  these  circum- 
stances, the  circuit  court  of  Tazewell  county  had  juris- 
diction to  make  the  said  decree  of  the  29th  of  May 
1873,  notwithstanding  the  said  Hercules  Scott  was  not 
A  party  to  the  suits  in  which  it  was  rendered.  Fenn 
V.  Lord  Baltimore^  1  Vez.  Sr.  R.  444;  Masm  v.  WaiiSyQ 
Cranch  148;  Dickinson  v.  Hoomes'  admW  ^c,  8  Qratt. 
^53,  410-428,  and  cases  therein  cited. 

The  court  is  further  of  opinion,  that  there  is  no 
^rror  in  the  said  decree,  ^'  because  it  decrees  substitu- 
tion in  favor  of  Austin  Mullins  to  the  lien  of  a  debt 
which  was  a  liability  incurred  prior  to  the  10th  day  of 
April  1865,  and  then,  without  any  waiver  on  the  part 
of  Jacob  Barger,  orders  sale  of  the  land  on  six,  twelve 
^nd  eighteen  months,  instead  of  one,  two  and  three 
years  credit.  Code  of  1873,  ch.  174,  §  3."  The  liability 
of  Austin  Mullins  as  surety  for  Jacob  Barger  was  in- 
curred by  a  bond  bearing  date  the  16th  day  of  De- 
cember 1870,  payable  twelve  months  after  date,  and 
executed  in  pursuance  of  an  act  approved  May  28» 
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'^7.  1870,  entitled  "an  act  to  prevent  the  sacrifice  of  per- 
Terin.    sonal  property  at  forced  sales" — Acts  of  Assembly, 

1869-70,  chapter  120,  page  162;  which  bond  by  said 

^Jf^  act  was  required  to  be  returned  in  the  same  manner 
^&^*"^  as  a  forthcoming  bond  is  required  to  be  returned,  and 
was  declared,  from  and  after  its  return,  to  have,  as 
against  the  obligors  therein  then  living,  the  force  of  a 
judgment  The  surety  in  this  bond,  Mullins,  was  en- 
titled by  substitution  to  the  lien  thereby  created  under 
the  said  act;  which  lien  certainly  was  to  secure  a  debt 
contracted,  or  liability  incurred,  after  the  10th  day  of 
April  1865.  Id.,  ch.  277,  p.  426;  Code,  ch.  174,  §  8, 
p.  1128. 

In  fact,  all  the  judgments  on  account  of  which  the 
land  was  decreed  to  be  sold  in  these  cases,  were  ob- 
tained after  that  day;  and  the  deed  of  trust  in  the 
proceedings  mentioned,  of  the  14th  day  of  December 
1871,  from  said  Barger  to  Evan  H.  Brown,  conveying 
the  said  land  and  other  property  to  secure  a  debt 
therein  mentioned,  due  by  said  Barger  to  C.  D.*  and 
H.  W.  Straley,  to  satisfy  which,  as  well  as  the  said 
judgment,  the  said  sales  was  decreed  to  be  made,  ex- 
pressly authorized  a  sale  under  the  said  deed  to  be 
made  for  cash.  It  was  not  error,  therefore,  to  decree 
a  sale  of  the  said  land  on  a  credit  of  six,  twelve  and 
eighteen  months;  as  was  done  in  the  said  decree  of  the 
29th  day  of  May  1873. 

The  court  is  further  of  opinion,  that  there  is  no 
error  in  the  said  decree,  '^  because  it  decrees  a  sale  of 
the  land  in  the  bill  mentioned,  which  was  three  hun- 
dred and  eighty  acres,  lying  partly  in  Virginia  and 
•partly  in  West  Virginia,  thus  going  beyond  the  power 
and  jurisdiction  of  the  court." 

The  reasons  and  authorities  against  this  third 
assignment  of  error  are  the  same  as  those  already 
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stated  and  cited  in  regard  to  the  first  assignment  of     '^77« 

error.  «  Term. 

The  court  is  further  of  opinion,  that  there  is  no 

error  in  the  said  decree,  ^^  because  it  did  not  specify  in      ^f^ 
exact  terms  the  land  to  be  sold,  but  used  such  vague  Buckiand 
and  indefinite  terms  with  regard  to  it,  that  it  was 
within  the  power  or  caprice  of  the  commissioners  to 
sell  all  the  lands  mentioned  in  the  Brown  trust  deed." 

The  decree  was  for  the  sale  of  the  land  in  the  bill 
and  proceedings  mentioned,  or  so  much  thereof  as 
might  suffice  to  satisfy  the  purposes  of  the  decree. 
The  land  is  described  with  sufficient  certainty  in  the 
bills,  and  the  decree  could  be  made  certain  by  refer- 
ence to  the  bills.  "That  is  certain  which  may  be 
made  certain,"  applies  to  the  case. 

The  court  is  further  of  opinion  that  there  is  no  error 
in  the  said  decree,  "because  it  did  not  dismiss  the 
Marrs  and  Buckiand  bills  and  the  Buckiand  petition, 
when  the  charges  of  fraud  so  freely  made  therein  wore 
ascertained  and  decreed  to  be  false." 

The  judgment  creditors  of  Barger  had  a  right  to 
subject  to  the  liens  of  their  judgments  respectively 
such  real  estate,  or  such  interest  in  such  real  estate,  as 
was  liable  thereto.  If  he  had  conveyed  any  of  his 
real  estate  by  a  deed  fraudulent  as  to  his  creditors, 
they  had  a  right  to  impeach  such  deed  for  fraud,  and, 
if  proved  to  be  fraudulent,  to  have  it  set  aside  and  the 
land  entirely  subjected  to  the  payment  of  the  debts 
due  by  him  to  them.  Or,  if  the  deed  supposed  and 
charged  by  the  judgment  creditors  to  be  fraudulent  as 
to  them  should  turn  out  on  investigation  and  enquiry 
to  be  fair  and  bona  fde  and  intended  to  secure  an  hon- 
est debtor,  and  anything  should  remain  after  satisfy- 
ing such  debt,  they  would  have  a  right  to  subject  such 

residue  to  the  payment  of  the  debts  due  to  them,  and 
Vol.  xxviii — 109 
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'^77*     to  do  80  in  the  same  suit  brought  bj  them  to  impeach 
Tenn.    and  Set  aside  the  deed,  without  the  necessity  of  dia- 

missing  that  suit  and  bringing  another.     They  may 

^f^  bring  one  suit  in  equity  with  a  double  aspect,  and 
^&^^^  claim,  in  the  alternative,  to  subject  the  whole  estate  i 
conveyed  by  the  supposed  fraudulent  deed,  if  it  turn 
out  to  be  fraudulent,  or  the  surplus  which  may  remain 
after  satisfying  any  incumbrance  on  the  estate  which 
may  turn  out  to  be  valid  against  creditors.  This  is 
common  practice,  both  convenient  and  economical, 
well  sustained  by  authority. 

The  court  is  further  of  opinion  that  there  is  no  error 
in  the  said  decree,  ^^  because  it  decreed  large  debts 
against  Jacob  Barger  in  favor  of  C.  D.  and  H.  W. 
Straley,  his  co-defendants,  when,  first,  there  was  no- 
thing in  the  pleadings  to  justify  such  a  decree  between 
co-defendants;  second,  they  had  not  been  required  to 
account  for  the  thousands  of  dollars  worth  of  property 
conveyed  to  their  trustees  for  their  benefit;  and,  third, 
they  had  been  freely  charged  in  two  of  the  bills  and 
the  Buckland  petition  with  guilty  knowledge  and  par- 
ticipation in  the  frauds  alleged  against  Jacob  Barger.'* 

First.  There  was  enough  in  the  pleadings  to  justify 
such  a  decree  between  co-defendants. 

The  claims  in  the  bills  are  of  judgment  liens  upon 
the  land  conveyed  by  the  judgment  debtor  to  secure  a 
debt  alleged  by  him  to  be  due  to  his  co-defendant,  bat 
alleged  by  the  judgment  creditors  to  be  a. fraudulent 
contrivance  as  to  them,  or  not  to  be  due,  or  not  to  be 
due  in  so  large  an  amount  as  to  absorb  the  whole 
value  of  the  land.  In  such  a  case  it  is  manifest  that 
there  would  be  amply  enough  in  the  pleadings  to  war- 
rant any  decree  between  co-defendants  which  justice 
might  require.  Such  a  decree  would,  in  efiTect,  be  a 
part  of  the  relief  to  which  the  judgment  creditors 
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would  be  entitled  against  their  debtor.     They  would     1^77- 
have  a  right  to  have  the  prior  lien  in  favor  of  the  co-     Tenn. 


-defendant  discharged,  in  order  that  the  residue  may 

be  applied  to  the  payment  of  their  judgments.  ^^f^*^ 

Second.  It  is  not  alleged  that  they  (the  Straleys)  ^""^^^^^ 
have  ever  received  any  of  the  property  conveyed  to 
their  trustees,  or  either  of  them  for  their  benefit.  No 
such  allegation  has  been  made,  either  by  Barger  or 
any  of  the  other  parties.  So  motion  has  been  made 
by  any  party  for  any  enquiry  on  the  subject.  K  such 
an  enquiry  had  been  asked  for,  it  would  no  doubt,  as 
it  should,  have  been,  ordered.  Probably  it  was  not 
asked  for,  because  it  was  known  that  none  of  the  pro- 
perty had  come  to  the  hands  of  the  tru^t  creditors  or 
their  trustees,  and  because  it  was  desired  to  avoid  un- 
necessary expense.  It  may  be  asked  for  hereafter  if 
desired.  The  deeds  of  trust  were  not  executed  by  the 
trustees  nor  the  trust  creditors. 

Third.  As  the  proofs  did  not  sustain  the  charges 
made  in  two  of  the  bills,  and  the  Buckland  petition 
against  the  trust  creditors  of  guilty  knowledge  and 
participation  in  the  frauds  alleged  against  Jacob  Bar- 
ger, they  were  entitled  to  decrees  against  him  for  the 
debts  due  them  by  lien  and  secured  by  the  deeds  of 
trust,  in  order  that  the  surplus  might  be  ascertained 
and  paid  to  the  judgment  creditors. 

The  court  is  of  opinion  that  there  is  no  error  in  the 
said  decree  for  the  grounds  assigned  on  the  seventh, 
eighth,  ninth  and  tenth  assignments  of  error  as  fol- 
lows, to  wit: 

"  7th.  Because  it  permitted  the  parties  to  an  angry 
i^ontroversy  based  upon  charges  of  fraud,  plaintiffs 
and  defendants,  to  combine  together  against  the  other 
defendant  for  the  purpose  of  dividing  his  property 
among  them.    If  the  charges  of  fraud  were  true,  thea 
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'^7-    the  Straleys  were  parikeps  criminiSj  and  entitled  to  no 
Term,    favor  from  the  court.    If  they  were  false,  then  the 

plaintiffs  who  made  them  deserved  no  coantenance  in 

^^^^    a  forum  of  conscience.^' 
^l^it"^      This  has  been  already  answered. 

"  8th.  Because  it  decreed  in  favor  of  J.  W.  Buck- 
land  for  Tabor,  without  requiring  process  to  be  pro- 
perly executed  on  Jacob  Barger  in  that  cause.*' 

Whether  properly  executed  on  him  in  that  cause  or 
not,  it  was  properly  executed  on  him  in  the  other 
causes  which  came  on  to  be  heard  together  with  that 
cause.  He  appeared  and  made  defence  to  all  the 
causes,  without  objecting  that  process  had  not  been 
properly  executed  on  him  in  that  cause.  He  therefore 
waived  the  objection  on  that  ground,  if  he  had  any. 

^^9th.  Because  the  court  had  no  right  to  sell  to  pay 
inferior  debts,  lands  conveyed  in  trust,  without  either 
setting  aside  the  deeds  and  divesting  the  trustees  of 
the  title,  or  else  compelling  a  full  settlement  of  the 
trusts,  and  requiring  all  the  property  conveyed  in 
trust  to  be  brought  before  it  or  accounted  for." 

This  has  already  been  sufficiently  answered. 

''10th.  The  causes  having  been  consolidated,  and 
two  of  them  having  been  brought  in  the  same  court 
with  knowledge  of  the  pendency  of  the  first  therein^ 
it  was  error  to  decree  separate  costs  against  the  d^ 
fendant,  Barger,  in  each  case,  especially  when  the 
charges  of  fraud  were  not  sustained." 

The  plaintiffs  in  the  several  suits  had  a  right  to 
bring  them  severally  and  to  recover  several  costs;  and 
it  is  doubtful  whether  they  could  have  been  consoli- 
dated without  their  consent.  Claiborne  v.  Gross  ^.,  7 
Leigh  881.  The  case  is  different  from  that  of  Stephmr 
son  V.  TavemerSy  9  Qratt.  398,  which  was  a  creditors* 
suit  for  the  administration  of  assets,  in  which  all  the 
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creditors  oaght  to  come  in  and  prove  their  claims     '^7* 
tinder  a  decree  for  an  account  in  a  suit  brought  by  one    Term. 


or  more  of  the  creditors,  either  for  himself  or  them- 

flelves  alone,  or  in  behalf  also  of  all  other  creditors  ^^^^ 
who  might  choose  to  come  in  and  prove  their  claims  ^^^^^^ 
before  the  commissioner.  Even  in  such  a  case  the 
<^reditors  may  commence  their  suits  severally,  but 
must  unite  in  taking  one  account  under  the  first  de- 
cree which  is  made  for  that  purpose  in  any  of  the 
suits.  Id.,  and  the  authorities  cited.  But  even  in 
6uch  cases  as  are  now  under  consideration,  they  should 
at  least  be  heard  together,  if  not  consolidated,  and 
that  is  what  was  done  in  these  cases.  It  does  not  ap- 
pear that  more  costs  were  decreed  in  them  in  favor  of 
the  plaintiffs  than  were  proper. 

But  the  court  is  further  of  opinion,  that  in  the  de- 
cree made  in  these  causes  on  the  5th  day  of  Septem- 
ber 1878,  the  circuit  court  erred  in  overruling  the 
exceptions  of  the  defendant  Barger  to  the  report  of 
the  commissioners  appointed  to  sell  the  land  iq  the 
bills  mentioned,  and  in  confirming  the  said  report, 
and  in  appropriating  any  part  of  the  proceeds  of  said 


There  is  too  much  uncertainty  as  to  what  land  was 
sold,  or  intended  to  be  sold,  by  the  commissioners,  to 
warrant  the  confirmation  of  the  sale  and  their  report. 
They  report  that  "they  sold  the  tract  of  land  in  the 
bill  mentioned,  known  as  the  home  tract,  at  public 
outcry,  to  C.  D.  and  H.  W.  Straley,  on  the  29th  day 
of  July  1873,  that  being  court  day,  for  the  sum  of 
$1,700,  that  being  the  highest  bid  offered,  &c."  Now, 
"  the  tract  of  land  in  the  bill  mentioned,  known  as  the 
home  tract,''  is  further  described  in  the  different  bills 
as  lying  partly  in  Tazewell  county,  Virginia,  and 
partly  in  Mercer  county.  West  Virginia,  but  how 
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'^77.     much  in  each  is  differently  stated  in  the  different  bills. 
Term.    Did  the  commissioners  sell  and  intend  to  sell  the 

whole  tract,  or  only  so  much  as  is  situated  in  Tazewell 

^^^^"^    county?     From  their  report,  it  is  doubtful.     They 

^!&  ^r^  therein  say,  that  "they  sold  the  tract  in  the  bill  men- 
tioned known  as  the  home  tract;"  which  seems  to 
embrace  the  whole  tract  lying  in  both  counties,  de- 
scribed in  the  deed  as  containing  three  hundred  and 
eighty  acres.  But  in  an  addendum  to  their  report  they 
further  say,  "that  they  find  from  the  commissioner's 
book,  that  the  aforesaid  lands  so  sold  as  aforesaid,  was 
assessed  at  the  last  assessment  made  for  the  purposes 
of  taxation,  at  $1,189.50.  See  abstract  from  commis- 
sioner's books  herewith  filed,  marked  S.  H.  The  land 
sold  for  more  than  its  assessed  value."  From  the 
abstract  referred  to,  the  quantity  of  the  land  assessed 
is  described  as  one  hundred  and  eighty-three  acres; 
which  of  course  was  only  that  part  of  the  tract  situ- 
ated in  Tazewell  county,  and  that  would  seem  there- 
fore, to  be  the  only  land  intended  to  be  sold.  If  the 
whole  tract  of  three  hundred  and  eighty  acres  was 
intended  to  be  sold,  the  sale  was  no  doubt  at  a  sacri- 
fice. If  only  the  one  hundred  and  eighty-three  acres 
lying  in  Tazewell  county,  the  sale  may  have  been  at  a 
fair  price..  In  this  state  of  uncertainty  the  court  erred 
in  confirming  the  report  of  the  sale. 

The  court  is  further  of  opinion,  that  the  final  decree 
made  in  these  causes  on  the  17th  day  of  May  1875  ia 
erroneous,  for  reasons  already  stated  and  for  others. 
Whether  the  decree  rendered  in  the  said  causes  on  the 
5th  day  of  September  1878  was  a  decree  by  de&ult  or 
not,  the  circuit  court  erred  in  dismissing  the  defend- 
ant Barger's  motion  for  relief  against  that  decree^ 
which  was  erroneous  for  reasons  before  stated,  if  no 
other;  and  his  motion  might  be  regarded  as  a  petitioa 
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for  rehearing,  and  the  relief  sought  obtained  in  that     '^77* 
way,  if  it  could  not  be  obtained  under  the  Code,  chap-    Tenn. 


ter  177,  section  6,  page  1135.     The  said  court  also 

erred  in  not  directing  the  assignee  in  bankruptcy  of  ^f^. 
the  defendant  Barger  to  be  made  a  defendant  in  these  ^"^"^^ 
suits;  and  in  not  proceeding  to  adjudicate  upon  the 
question  of  the  right  of  the  said  Barger  to  homestead 
under  the  constitution  and  law  of  the  state  of  Virginia 
and  the  acts  of  bankruptcy  of  the  United  States. 
That  claim  had  been  asserted  by  him  before  the  court 
of  bankruptcy  of  the  United  States;  but  that  court 
bad  referred  it  to  the  said  circuit  court  in  these  cases. 
And  the  said  circuit  court  erred  in  not  taking  cogniz- 
ance of  and  adjudicating  in  regard  to  the  same.  But 
this  court  does  not  now  express  any  opinion  upon  the 
question  in  regard  to  said  claim,  as  it  would  be  pre- 
mature to  do  so. 

The  court  is  therefore  of  opinion  that  so  much  of 
the  decrees  appealed  from  as  is  in  conflict  with  the 
principles  above  declared  and  opinion  above  expressed 
ought  to  be  reversed  and  annulled,  and  the  residue 
affirmed,  and  the  cause  remanded  to  the  said  circuit 
court,  in  order  that  the  said  assignee  in  bankruptcy 
may  be  made  a  defendant  to  the  said  suits,  and  that 
further  proceedings  may  be  had  therein  to  a  final  de- 
cree in  conformity  with  the  said  principles  and  opinion. 

Dbcreu  reversed. 
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Pulaski  County  v.  Stuart,  Buchanan  &  Co. 

August  1 6. 

Absent,  Anderson^  J. 

1877.      1.  The  state  government  of  Virginia,  which  existed  at  Richmond  during 

J    y  the  war,  and  the  Confederate  government,  of  which  it  fonned  a  part, 

were  at  /^ast  governments  </p  /ac/o,  and  contracts  arising  thereunder 

are  valid,  and  will  be  enforced  unless  prohibited  by  the  constitutioQ 

of  the  state.     (Ace.  Dinwiddie  Co,  v.  Stuart,  B.  6*  Co.,  supra  526.) 

2.  A  contract  made  under  the  act  of  May  9th,  1862,  to  furnish  salt  to  a 

county,  does  not  come  within  the  prohibition  of  the  constitution,  and 
must  be  enforced.     (Ace.  Din,  Co,  v.  Stuart,  B.  &*  Co.,  supra  526.) 

3.  Where  a  court  of  general  jurisdiction  acts  within  the  scope  of  the  gene- 

ral powers,  its  judgment  will  be  presumed  to  be  in  accordance  with 
its  jurisdiction,  and  cannot  be  collaterally  impeached. 

4.  Where  a  court  of  general  jurisdiction  has  conferred  upon  it  special 

powers  by  special  statute,  and  such  special  powers  are  exercised /i«/t- 
cially,  its  judgment  cannot  be  collaterally  impeached. 

5.  Where  a  court  of  general  jurisdiction  has  conferred  upon  it  special 

powers  by  special  statutes,  which  are  only  exercised  ministerialfy^ 
and  not  judicially,  no  presumption  of  jurisdiction  will  attend  its  judg- 
ments, and  the  facts  essential  to  the  exercise  of  the  special  jurisdiction 
must  appear  on  the  face  of  the  record. 

On  the  14th  day  of  August,  1874,  Stuart,  Buchanan 
k  Co.  presented  to  the  board  of  supervisors  of  Pulaski 
county,  a  claim  for  salt  furnished  to  the  county  in 
1862.  This  claim  was  rejected  by  the  board  of  super- 
visors; and  Stuart,  Buchanan  k  Co.  thereupon  took 
an  appeal  to  the  county  court.  Upon  the  hearing  of 
the  case  in  the  county  court,  that  court  reversed  the 
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decision  of  the  board  of  supervisors,  and  rendered  a     l.^77- 
jadgment  in  favor  of  Stuart,  Buchanan  &  Co.  for  the    Term. 


sum  of  $650,  with  interest  from  the  1st  of  January, 

1866.    From  this  judgment  the  county  appealed  to  the   "  ^/ 
circuit  court,  where  it  was  aflSrmed;  and  the  county  ^^^^* 
then  applied  to  a  judge  of  this  court  for  a  supersedeas;    &  Co. 
which  was  awarded. 

It  appears  that  at  its  June  term  1862,  the  county 
court  of  Pulaski  made  an  order  appointing  John  B. 
Baskerville  the  agent  of  the  county  to  contract  with 
the  proprietors  of  the  salt  works,  in  Smythe  county, 
for  such  quantity  of  salt  as  the  proprietors  may  be  • 
willing  to  permit,  for  the  use  of  the  citizens  of  the 
county,  not  to  exceed  twelve  thousand  bushels.  Un- 
der this  authority  Baskerville  contracted  with  Stuart, 
Buchanan  &  Co.  for  twenty-two  hundred  bushels  of 
Bait,  at  the. price  of  one  dollar  per  bushel,  or  $8.50  for 
the  ordinary  sacks  of  salt  put  up  by  them.  Under 
this  contract  Stuart,  Buchanan  &  Co.  delivered  two 
hundred  sacks,  or  six  hundred  bushels.  And  in  pay- 
ment for  it  Baskerville  delivered  three  bonds  of  the 
county  of  Pulaski.  It  does  not  appear  that  when  the 
order  was  made  appointing  Baskerville  the  agent  to 
buy  the  salt,  a  majority  of  the  acting  justices  of  the 
<50unty  were  present,  or  that  they  had  been  sum- 
moned to  attend;  nor  is  there  any  order  of  the  county 
court  authorizing  the  issue  of  the  bonds.  They  pro- 
fess to  be  issued  on  behalf  of  the  county,  by  "  Wil- 
liam J.  Wall,  a  member  of  the  finance  committee," 
and  are  signed  by  him  in  his  own  name  with  F,  C. 
annexed,  and  made  payable  to  John  B.  Baskerville; 
who  assigns  them  to  Stuart,  Buchanan  &  Co.  "  Coun- 
tersigned by  Lynch  A.  Currin,  clerk  of  the  county 
court  of  Pulaski  county." 
Vol.  xxviii — 110 
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1877. 

J^y  Pollock  and  Larue^  for  the  appellant 


&Co. 


Pulaski  Co      PiercCj  Walker  and  Baskervilky  for  the  appellees. 

V. 

Stuart, 

^jjfrvf^  Christian,  J.  This  is  one  of  the  numerous  casea 
which  have  arisen  since  the  close  of  the  late  civil  war, 
upon  contracts  entered  into  by  the  county  courts  of 
this  commonwealth  under  the  act  passed  March  9th, 
1862,  ** authorizing  the  county  courts  to  purchase  and 
distribute  salt  amongst  the  people,  and  provide  pay- 
ment for  the  same." 

The  main  question  which  arose  id  the  other  cases, 
to  wit,  that  said  act  was  void,  because  contrary  to  that 
provision  of  the  constitution  (article  10,  section  10) 
which  declares  that  "  no  county,  city  or  corporation^ 
shall  levy  or  collect  any  tax  for  the  payment  of  any 
debt  contracted  for  the  purpose  of  aiding  any  rebel- 
lion against  this  state  or  the  United  States,"  need  not 
be  further  considered  in  this  case,  as  it  has  been  defi- 
nitively settled  by  the  decision  of  this  court  in  the  case 
of  Dinwiddk  County  v.  Stuart^  Buchanan  ^  CJo.y  decided 
at  the  last  Richmond  term,  and  not  yet  reported.  Sa^ 
pra  526.  In  that  case  it  was  held  that  said  act  was  not 
in  violation  of  said  provision  of  the  constitution,  and 
that  all  contracts  made  in  pursuance  of  its  provisions 
were  valid  and  could  now  be  enforced  against  the 
counties.  Upon  this  point,  therefore,  the  decision  in 
that  case  is  conclusive  of  this. 

In  the  case  before  us  there  are  several  other  errora 
assigned  to  the  judgment  of  the  circuit  court.  It  is 
necessary  to  notice  only  one,  as  the  decision  of  the 
question  therein  raised  will  be  conclusive  of  this  case.. 
That  assignment  of  error  is,  that  the  circuit  court 
erred  in  giving  judgment  against  the  county  of  Pa- 
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laski,  because  the  record  of  the  county  court  did  not     ^^77. 
show  that  when  the  purchase  of  salt  was  ordered  by    Term. 


said  court  "a  majority  of  the  justices  of  said  county ^ — 

were  present,  or  that  the  justices  had  been  summoned    "  ^/ 
to  attend  to  act  upon  the  matter,"  as  provided  by  the  ^^^' 
first  section  of  the  act  of  May  9th,  1862.  &  Co. 

This  same  question  was  raised  incidentally  in  the 
Dinwiddle  case  {supra).  In  that  case,  the  judge  de- 
livering the  opinion  of  the  majority  (and  in  this  part 
of  the  opinion  the  whole  court  it  is  understood  con- 
curred) said:  "I  am  further  of  opinion  that  the  paper 
exhibited  in  the  record  as  the  bond  of  the  county  of 
Dinwiddle  is  invalid  as  a  bond.  Such  invalidity,  how- 
ever, does  not  arise  from  any  Want  of  legal  form.  In 
form  and  legal  effect  it  is  a  bond.  It  is  an  obligation 
on  the  part  of  the  county  of  Dinwiddle  to  pay  a  sum 
certain  to  Stuart,  Buchanan  &  Co.,  it  is  sealed  with  the 
seal  of  the  court;  the  seal  is  acknowledged  in  the 
body  of  the  instrument  as  follows:  "Being  a  bond 
created  by  order  of  the  county  court  of  Dinwi(^die, 
made,  Ac,  in  pursuance  of  an  act  of  the  genera)  as- 
sembly of  Virginia,"  &c.  This  is  equivalent  to  saying, 
^' being  an  instrument  under  seal,"  and  is  a  suffident 
recognition  of  the  seal  in  the  body  of  the  instrument. 
But  this  paper  is  invalid  as  a  bond  of  the  county ^  because 
it  does  not  appear  in  the  record  that  at  the  court  at 
which  it  had  been  executed  the  justices  had  all  been 
summoned,  or  that  a  majority  were  present;  indeed,  it 
appears  that  only  three  justices  were  present  It  can- 
not be  presumed  in  a  case  like  this  that  the  justices 
had  been  summoned.  This  ought  to  appear  affirm- 
atively, and  the  record  should  show  that  a  majority 
were  present  The  court  was  acting  upon  a  matter  of 
special  jurisdiction,  conferred  by  a  special  statute,  and 
upon  a  matter  outside  of  its  general  jurisdiction.  The 
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^,^77.  case  does  Dot  therefore  come  within  the  doctrine  de- 

July 

Term,  clarcd  by  this  court  in  Ballard  ^  als.  v.  Thomas  ^ 


\ —  Ammony  19  Qratt.  14.     Here   the  jurisdiction    was 

v/      special,  fixed  by  a  special  statute,  and  must  be  exer- 
stuart,    cised  in  accordance  with  the  provisions  of  the  statute; 

Buchanan  ^ 

&  Co.  that  is,  either  when  the  justices  had  all  been  sum- 
moned, or  when  a  majority  were  present  The  pro- 
ceeding in  this  case  (the  execution  of  a  bond)  not  being 
a  judicial  proceeding^  within  its  ordinary  jurisdiction, 
must  be  shown  affirmatively  to  be  strictly  within  the 
provisions  of  the  statute  within  which  the  proceeding 
was  had." 

The  principles  thus  declared  in  the  Dinwiddie  case 
would  seem  to  be  conclusive  of  the  case  before  us. 
But  as  it  was  urged  by  the  able  counsel  for  the  appel- 
lees here  that  the  question  arose  only  incidentally  in 
the  Dinwiddie  case,  and  that  the  attention  of  the  court 
in  that  case  was  directed  mainly  to  the  great  question 
of  the  constitutionality  of  the  actj  we  have  gladly  per- 
mitted them  to  argue  this  point,  as  if  no  decision  had 
ever  been  made  by  this  court  in  respect  to  it.  And 
with  an  anxious  desire  to  correct  our  judgment  (if 
wrong)  on  this  point,  we  have  carefully  considered 
their  argument  and  the  authorities  upon  which  it  was 
based,  as  well  as  all  others  at  our  command,  and  our 
conclusion  is,  that  both  upon  principle  and  authority 
the  doctrines  declared  in  the  Dinwiddie  case  on  this 
point  are  sound  and  true,  and  established  by  the  de- 
cisions of  the  supreme  court  of  the  United  States,  as 
well  as  by  the  well  considered  decisions  of  the  state 
courts. 

It  was  argued  by  the  learned  counsel  for  the  appel- 
lee that  the  case  of  BaUard  ^  als.  v.  Thomas  ^  Ammanj 
19  Gratt.  14,  was  in  opposition  to  the  opinion  of  the 
court  in  the  *' Dinwiddie  case;"  and  that  to  affirm  the 
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Dinwiddie  case  would  be  to  overrule  the  former  case.     '^77- 
These  cases  are  perfectly  consistent,  and    can   well    Term. 


stand  together.     In  the  Dinwiddie  case,  the  court  dis-  \ 

tinguished  that  case  from  that  of  Ballard  ^  ah.  v.  "  ^ 
Thomas  ^  Ammon.  The  distinction  is  plain.  In  the  3^'^'}^^^ 
Dinwiddie  case,  and  in  this  case,  the  action  of  the  &  Co. 
county  court  was  'purely  ministerial  and  not  judicial. 
In  the  case  of  Ballard  ^  als.  v.  Thomas  ^  Ammon^  the 
action  of  the  court  was  judicial  Judge  Joynes  recog- 
nizes this  distinction,  and  founds  his  opinion  upon 
the  ground  that  laying  the  county  levy  was  a  judicial 
act  He  said  (page  22) :  "For  while  in  the  assessment 
of  the  tax  the  county  court  exercised  power  which 
does  not  come  within  the  ordinary  scope  of  judicial 
power,  yet  in  the  adjudication  of  the  debts  chargeable 
upon  the  county,  on  which  rests  the  right  of  the 
creditor  to  proceed  against  the  sheriff  and  his  secu- 
rities, the  court  exercises  a  power  which  is  purely  judi- 
cial in  its  naturcy  though  it  is  not  exercised  in  the  usual 
form  of  judicial  proceedings.  The  action  of  the  court, 
in  the  exercise  of  such  a  power^  cannot  be  questioned 
in  a  collateral  proceeding." 

In  Harvey  v.  Tyler,  2  Wall.  IT.  S.  R.  328,  342,  the 
supreme  court  of  the  United  States  uses  the  following 
language:  "The  jurisdiction  which  is  now  exercised 
by  the  common  law  courts  in  this  country  is,  in  a  very 
large  proportion,  dependent  upon  special  statutes  con- 
ferring it.  *****  In  all  cases  where  the 
new  powers  thus  conferred  are  to  be  brought  into  ac- 
tion in  the  usual  form  of  common  law  and  chancery 
proceedings,  we  apprehend  there  can  be  little  doubt 
that  the  same  presumptions  as  to  the  jurisdiction  of 
the  court  and  the  conclusiveness  of  its  action  will  be 
made  as  in  cases  falling  more  strictly  within  the  usual 
powers  of  the  court.    On  the  other  hand,  powers  may 
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"^77.  be  conferred  on  the  court  and  duties  required  of  it,  to 
Term,  be  exercised  in  a  special  and  often  summary  manner^  in 
which  the  order  or  judgment  of  the  court  can  only  be 


^/      supported  by  a  record  which  shows  that  it  had  juris- 
stuart,    diction  of  the  case." 

Buchanan 

&  Co.  In  the  case  of  Galpin  v.  Page^  18  Wall.  U.  S.  R.  350, 
370,  Mr.  Justice  Fieldy  in  an  able  and  exhaustive 
opinion  in  which  he  reviews  many  authorities,  says,  in 
noticing  the  argument  of  counsel  in  that  case:  "This 
reasoning  would  abolish  the  distinction  in  the  presump- 
tions of  law  when  applied  to  the  proceedings  of  a 
court  of  general  jurisdiction  acting  within  the  scope  of 
its  general  powers,  and  when  applied  to  its  proceed- 
ings had  under  special  statutory  authority.  And,  in- 
deed, it  is  contended  that  there  is  no  substantial 
ground  for  any  distinction  in  such  cases.  The  distinc- 
tion, nevertheless,  has  long  been  made  by  courts  of 
the  highest  character  both  in  this  country  and  in  Eng- 
land and  we  had  supposed  its  existence  was  not  open 
to  discussion."  "However  high  the  authority  to  whom 
a  special  statutory  power  is  delegated,"  says  Mr.  Jus- 
tice Coleridge^  of  the  Queen's  Bench,  "we  must  take 
care  that  in  the  exercise  of  it  the  facts  giving  jurisdic- 
tion plainly  appear  and  that  the  terms  of  the  statute 
are  complied  with." 

In  Morse  v.  Presh/j  5  Foster  R.  299,  referred  to  by 
Mr.  Justice  Fieldj  the  supreme  court  of  New  Hamp- 
shire said:  "A  court  of  general  jurisdiction  may  have 
special  and  summary  powers  wholly  derived  from 
statutes,  not  exercised  according  to  the  course  of  the 
common  law,  and  which  do  not  belong  to  it  as  a  court 
of  general  jurisdiction.  In  such  cases  its  decisions 
must  be  regarded  and  treated  like  those  of  courts  of 
limited  and  special  jurisdiction.  The  jurisdiction  in 
such  cases,  both  as  to  the  subject  matter  of  the  judg- 
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moDt  and  as  to  the  persons  to  be  aifected  by  it,  must  ^^77- 
appear  by  the  record;  and  everything  will  be  pre-  Term, 
sumed  to  be  without  the  jurisdiction  which  does  not  \ — 

distinctly  appear  to  be  within  it."  ^/ 

In  commenting  upon  the  case,  Mr.  Justice  JFieldj  in  ^^^* 
Galpin  v.  Page  {supra)^  p.  371,  says:  "The  qualifica-  &Co. 
tion  here  made,  that  the  special  powers  conferred  are 
not  exercised  according  to  the  course  of  the  common 
law,  is  important.  When  the  special  powers  conferred 
are  brought  into  action  according  to  the  course  of  that 
law — that  is,  in  the  usual  form  of  common  law  and 
chancery  proceedings —  *  *  *  ^ji^  same  presump- 
tion of  jurisdiction  will  usually  attend  the  judgment 
of  the  court  as  in  cases  falling  within  its  general  pow- 
ers. But  where  the  special  powers  conferred  are  exer- 
cised in  a  special  manner,  not  according  to  the  course 
of  the  common  law,  or  where  the  general  powers  of 
the  court  are  exercised  over  a  class  not  within  its  ordi- 
nary jurisdiction,  upon  the  performance  of  prescribed 
conditions,  no  such  presumption  of  jurisdiction  will 
attend  the  judgment  of  the  court.  The  facts  essential 
to  the  exercise  of  the  special  jurisdiction  must  appear 
in  such  cases  upon  the  record." 

From  these  cases,  and  the  principles  therein  de- 
clared, may  be  extracted  the  following  general  legal 
propositions  of  universal  application : 

1.'  Where  a  court  of  general  jurisdiction  acts  within 
the  scope  of  its  general  powers,  its  judgments  will  be 
presumed  to  be  in  accordance  with  its  jurisdiction,  and 
cannot  be  collaterally  impeached. 

2.  So  also  when  a  court  of  general  jurisdiction  has 
conferred  upon  it  special  powers  by  special  statute, 
and  such  special  powers  are  exercised  judicially  ^  that  is, 
according  to  the  course  of  the  common  law  and  pro- 
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T^y*     <5eediDg8  in  chancery,  each  judgment  cannot  be  im- 
Term     peacbed  collaterally. 


;  3.  Bat  where  a  court  of  general  jurisdiction  baa 

V.       conferred  upon  it  special  and  summary  powers,  wholly 

Buc^an  ^^^^^^^  from  Statutes,  and  which  do  not  belong  to  it 

&  Co.     as  a  court  of  general  jurisdiction,  and  when   such 

powers  are  not  exercised  according  to  the  course  of 

the  common  law,  its  action  being  ministerial  only  and 

not  judicial,  in  such  case  its  decision  must  be  regarded 

and  treated  like  those  of  courts  of  limited  aod  special 

jurisdiction,  and  no  such  presumption  of  jurisdiction 

will  attend  the  judgment  of  the  court.    But  in  such 

cases  the  facts  essential  to  the  exercise  of  the  special 

jurisdiction  must  appear  upon  the  face  of  the  record. 

Applying  these  principles  to  the  case  before  us,  it  is 
plain  that  the  judgment  of  the  circuit  court  must  be 
reversed.  While  it  is  true  that  the  county  courts, 
which  were  clothed  by  the  act  of  May  1862,  with  the 
power  to  purchase  and  distribute  salt,  were  courts  of 
general  jurisdiction,  yet  such  power  did  not  belong  to 
it  as  a  court  of  general  jurisdiction,  but  was  a  special 
summary  power  conferred  by  statute.  It  was  a  power 
purely  ministerial^  and  was  not  exercised  judicially  ac- 
cording to  the  course  of  the  common  law.  The  condi- 
tions prescribed  for  the  exercise  of  this  special  power, 
outside  of  the  scope  of  its  ordinary  powers,  were  either 
thiCt  all  the  justices  should  be  summoned  or  that  a  ma- 
jority should  be  present.  These  were  the  essential 
and  prerequisite  facts  necessary  to  confer  this  extraor- 
dinary and  special  power;  and  these  facts  must  appear 
upon  the  record  to  give  validity  to  the  judgment.  In 
such  a  case  no  presumption  of  jurisdiction  will  attend 
the  action  of  the  court 
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Certainly  the  power  to  purchase  salt  and  bind  the  '^7' 
people  of  the  several  counties  for  its  payment  was  not  Tcnn. 
judicial  power,  to  be  exercised  according  to  the  course  [ 

of  the  common  law.    It  was  a  special  and  extraordi-       ^^ 
nary  power,  to   be  exercised   ministerially,  and  not  ^^^^^ 
judicially.  &  Co. 

It  was  natural  and  proper  in  the  highest  degree  that 
the  legislature  should  throw  around  the  exercise  of 
this  extraordinary  power,  by  which  the  county  courts 
could  bind  the  people  of  the  several  counties  of  this 
commonwealth  to  the  payment  of  millions  of  dollars, 
all  the  checks  and  restraints  possible  to  secure  its  judi- 
cious exercise. 

It  was  not  intended  that  so  large  a  power  should  be 
exercised  by  the  ordinary  county  court,  composed  of 
but  three  justices  of  the  peace;  but,  in  order  that  a 
matter  of  such  importance  to  the  public  should  be 
properly  considered,  the  statute  provided  that  all  the 
justices  should  be  summoned  or  that  a  majority  should 
be  present.  In  a  matter  like  this,  purely  ministerial, 
and  in  which  all  the  people  of  the  counties  were  inte- 
rested, the  justices  of  the  peace  were  in  a  certain  sense 
the  representatives  of  the  people,  and,  as  such,  were 
to  judge  both  of  the  necessity  of  appropriating  the 
people's  money  and  the  extent  of  such  appropriation. 

To  give  validity  to  such  action  of  the  county  court, 
the  conditions  prescribed  by  the  statute  must  be  com- 
plied with,  and  it  must  so  appear  upon  the  record. 
The  facts  essential  to  give  the  court  jurisdiction  must 
appear  affirmatively,  and  no  presumption  of  jurisdic- 
tion will  attend  the  judgment. 

Inasmuch,  therefore,  as  it  does  not  appear  upon  the 
record  in  this'  case  that  when  the  contract  was  made 
by  the  county  court  of  Pulaski  with  Stuart,  Buchanan 
Vol.  XXVIII — 111 
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"^77.     &  Co.,  for  the  purchase  of  salt,  the  jastices  of  the 
Tenn.    peace  had  been  summoDed,  or  that  a  majority  were 


present,  I  am  of  opinion,  for  the  reasons  above  stated, 

"  ^        that  the  judgment  of  the  circuit  court  is  erroneous  and 
Stuart,    tnust  be  reversed. 

Buchanan 
&  Co. 

The  other  judges  concurred  in  the  opinion  of  Chris- 
tiariy  J. 

Judgment  rbversbd. 
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Tenn. 


NOWLIN  V.  BURWBLL. 
August  1 6. 

Absent,  Anderson^  J. 

I.  At  the  August  term  1874  of  the  county  court  of  P,  N  presented  a  plat  1877. 
and  certificate  of  land  assessed  in  the  name  of  L,  and  sold  in  her  J["^y 
name  in  i860  by  the  sheriff  of  the  county  for  the  non-payment  of 
taxes  due  thereon,  and  purchased  by  N's  assignor.  B,  claimant  of 
the  legal  title  to  the  land,  opposed  the  recording  of  the  plat  and  cer- 
tificate, and  proved  he  had  paid  to  the  clerk  the  taxes,  &c.,  but  he 
offered  no  evidence  of  his  title.  The  court  admitted  the  plat  and 
certificate,  and  B  appealed  to  the  circuit  court;  and  that  court  re- 
versed the  order  of  the  county  court,  on  the  ground  that  the  county 
court  should  have  admitted  evidence  of  B's  title.  On  the  second 
trial  in  the  county  court  B  traced  back  his  title  to  a  deed  from  T,  as 
attorney  in  fact  of  L,  to  S ;  but  the  power  of  attorney  was  not  pro- 
duced or  proven.  The  county  court  sustained  the  claim  of  B,  and 
rescinded  its  order,  admitting  the  plat  and  certificate  to  record;  and 
upon  appeal  by  N  to  the  circuit  court  the  last  order  of  the  county 
•court  was  a£5rmed. — Held  : 

1.  The  first  order  of  the  county  court  admitting  the  plat  and  certi- 

ficate to  record  was  proper. 

2.  It  not  appearing  that  B  offered  any  evidence  of  his  title  to  the 

land,  it  was  error  in  the  circuit  court  to  reverse  the  order  of 
the  county  court,  and  send  the  cause  back  to  let  B  introduce 
such  evidence. 

3.  B  not  producing  or  proving  the  power  of  attorney  under  which 

T  professed  to  act,  he  failed  to  establish  his  title  to  the  land; 
and  the  second  order  of  the  county  court  and  the  order  of  the 
circuit  court  affirming  it  were  erroneous. 

4.  The  act.  Code  of  1873,  ch.  38,  g  18  and  19,  in  relation  to  the 

sale  of  land  for  taxes,  is  only  intended  to  furnish  evidence  of 
the  identity  of  the  land  sold,  not  only  for  the  information  of 
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1S77.  the  former  owner,  and  all  others  interested,  bat  for  the  gui> 

J  ^  dance  of  the  clerk  in  making  the  deed.    When  the  purchaser 

oflfers  the  plat  and  certificate  for  recordation,  the  sole  duty  of 

Nowlin  *^^  court  is  to  consider  whether  the  plat  and  certificate,  or  the 

V.  report  of  the  surveyor,  as  the  case  may  be,  is  in  conformity  ta 

Burwell.  ^^g  requirements  of  the  law  in  respect  to  the  description  and 

identity  of  the  land.  It  is  no  concern  of  the  court  whether 
the  purchaser  has  acquired  a  title,  or  whether  the  owner  has 
properly  exercised  his  right  of  redemption.  The  proceeding 
is  ex  parte  in  its  pharacter,  and  does  not  in  the  least  affect  the 
rights  of  third  persons. 

At  the  August  term  1874  of  the  county  court  of 
Patrick  county,  Spencer  F.  Nowlin,  assignee  of  G.  H. 
Ashworth,  presented  to  the  court  a  plat  and  certificate 
of  a  tract  of  three  hundred  and  seventy-two  acres  of 
land,  lying  on  Russell's  creek  in  said  county,  assessed  in 
the  name  of  Lucinda  Barker,  and  sold  in  her  name  on 
the  20th  of  September  1860,  by  Rufus  Turner,  sheriff  of 
said  county,  for  the  non-payment  of  taxes  due  thereon, 
and  purchased  by  the  said  G.  H.  Ashworth  at  said 
sale.  And  thereupon  William  A.  Burwell,  a  claimant 
of  the  legal  title  to  said  land,  appeared  and  opposed 
the  motion  to  record  said  plat  and  certificate.  But 
the  court  upon  hearing  the  evidence,  and  on  examin- 
ation of  the  plat  and  certificate,  was  of  opinion  that 
the  said  plat  and  certificate  were  correctly  made  ac- 
cording to  law,  and  ordered  that  the  same  should  be 
recorded. 

Burwell  excepted  to  this  opinion  and  judgment  of 
the  court.  The  only  evidence  referred  to  in  the  bill  of 
exceptions  is  the  plat  and  certificate,  and  proof  that 
he  had  tendered  to  Nowlin  the  amount  paid  by  Ash- 
worth  with  ten  per  cent  interest  thereon,  and  that  he 
requested  Nowlin  to  state  if  he  had  incurred  any 
other  or  additional  expense,  or  had  paid  taxes  on  said 
land;  which  question  Nowlin  declined  to  answer;  and 
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that  he  had  thereapon  paid  the  money  to  the  clerk*     '^7. 
Bat  it  does  not  appear  that  there  was  any  evidence  as    Term. 


to  Barwell's  title  to  the  land  offered  to  be  introdaced. -^ 

Burwell  obtained  an  appeal  to  the  circuit  court  of  ^^  "^ 
the  county;  and  the  case  came  on  to  be  heard  on  the  Burwell. 
6th  of  April  1876,  when  the  court  was  of  opinion  that 
there  was  error  in  the  judgment  in  this,  that  evidence 
should  have  been  admitted  by  the  county  court  to 
show  that  Burwell  was  the  former  owner  of  the  land 
in  question,  or  an  heir  or  assignee  of  such  owner. 
The  judgmt)nt  was  therefore  reversed,  and  the  cause 
sent  back  to  the  county  court  for  further  proceedings 
to  be  had  therein,  with  instructions,  that  if  on  the 
hearing  of  the  cause,  the  appellant  is  shown  to  be  the 
former  owner  of  the  land  in  question,  or  an  heir  or 
assignee  of  the  owner,  to  set  aside  the  order  made  at 
the  August  term  of  said  court  1874,  and  allow  appel- 
lant's claim. 

On  the  Ist  of  October  1875  the  case  came  on  again 
to  be  heard  in  the  county  court,  when  the  court  held 
that  Burwell  was  the  owner  of  the  land  in  question, 
and  that  he  had  tendered  to  the  plaintiff  payment  of 
the  amount  of  taxes,  &;c.,  which  the  plaintiff  refused 
to  receive,  and  that  he  had  thereupon  paid  it  to  the 
clerk;  and  the  motion  of  the  plaintiff  was  overruled; 
and  the  previous  order  of  the  court  admitting  the  plat 
and  certificate  to  record,  was  rescinded. 

Upon  the  trial  of  this  motion  Nowlin  took  two  ex- 
ceptions to  the  opinion  of  the  court  overruling  his 
objection  to  the  admission  of  evidence.  It  appears 
that  Burwell,  to  prove  that  he  was  the  assignee  of  the 
owner  of  the  land,  offered  in  evidence  a  deed  bearing 
date  June  20th,  1849,  from  Thomas  H.  Bayles,  as  at- 
torney in  fiBMJt  for  Lucinda  A.  Barker,  to  David  W. 
Smyth,  conveying  the  land  in  question  to  said  Smyth. 
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'^77-  And  he  deduced  the  title  by  regular  conveyances  from 
Tenn.  Smyth  to  himself;  but  the  power  of  attorney  under 
which  Bayles  purported  to  act  was  not  produced,  nor 


^^  ^  was  there  evidence  in  relation  to  it. 
Burweii.  TJpon  the  application  of  Nowlin  the  judge  of  the 
circuit  court  awarded  a  supersedeas  to  this  judgment; 
but  when  the  case  came  on  to  be  heard  on  the  4th  of 
April  1876,  the  judgment  of  the  county  court  was  af- 
firmed. And  thereupon  Nowlin  applied  to  this  court 
for  a  supersedeas;  which  was  awarded. 

A.  M.  Lybrooky  for  the  appellant. 

J.  E.  Penny  for  the  appellee. 

Staples,  J.,  delivered  the  opinion  of  the  court. 

The  court  is  of  opinion,  that  the  order  of  the  county^ 
court  entered  at  the  August  term,  1874,  directing  the 
plat  and  certificate  of  survey  presented  by  the  appel- 
lant Spencer  F.  Nowlin,  to  be  recorded,  is  plainly  right 
The  bill  of  exceptions  show  that  the  appellee  William 
A.  Burwell  was  the  claimant  of  the  legal  title  to  the 
tract  of  three  hundred  and  seventy-two  acres — the 
subject  of  controversy — but  it  does  not  show  that  he 
was  the  owner  of  said  land,  or  that  he  was  the  heir 
or  assignee  of  such  owner,  or  that  he  had  a  right  to 
charge  such  land  with  the  payment  of  a  debt.  The 
judgment  of  the  circuit  court  reversing  the  said  order 
of  the  county  court,  was  based  upon  the  ground  that 
evidence  should  have  been  admitted  by  the  latter  court 
to  show  that  the  said  William  A.  Burwell  was  the 
owner  of  the  land  in  question,  or  an  heir  or  assignee 
of  such  owner. 

The  bill  of  exceptions  does  not  show  that  the  sidd 
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Barwell  offered  any  such  evidence.    It  does  not  ap-     '^7- 
pear  that  the  county  court  refused  to  hear  it.    No    Term. 

complaint  was  made  of  such  alleged  refusal.    The  pe- ; — 

tition  for  an  appeal  or  writ  of  error  proceeded  solely  °^  " 
upon  the  assumption  that  no  deed  having  been  made  ^urweU. 
to  the  purchaser  within  two  years  from  the  date  of 
sale,  the  said  Burwell,  as  the  n\ere  claimant  of  the  le- 
gal title,  had  the  right  to  redeem  the  land  by  paying 
the  taxes  in  arrear  and  legal  charges  thereon;  that  he 
had  made  a  proper  tender,  which  being  refused,  he 
had  thereupon  paid  to  the  clerk  a  sufficient  amount  to 
effect  a  redemption;  and  that  the  court  erred  in  per- 
mitting the  recordation  of  the  plat  and  certificate  after 
proof  of  these  facts.  This  is  the  only  error  complained 
of,  and  the  only  one  that  could  arise  on  the  bill  of  ex- 
ceptions. It  is  apparent  therefore  that  the  circuit 
court  reversed  the  judgment  of  the  county  court, 
which  was  plainly .  right  in  the  ca^e  as  presented  to 
that  court,  upon  grounds  of  error  which  were  not  as- 
signed as  such,  and  which  were  not  presented  in  any 
form  by  the  record. 

The  court  is  further  of  opinion,  that  the  judgment 
of  the  county  court  entered  at  the  October  term,  1875, 
rescinding  the  previous  order  admitting  said  plat  and 
certificate  to  record,  is  erroneous.  The  circuit  court 
in  its  judgment  of  reversal  just  alluded  to,  had  re- 
manded the  cause,  with  instructions,  *'  that  if  on  the 
hearing  of  the  same,  the  appellee  Burwell  is  shown  to 
be  the  former  owner  of  the  land,  or  his  heir  or  assig- 
nee, the  county  court  should  set  aside  the  order  made 
at  the  August  term,  1874,  and  allow  appellant's  claim." 
When  the  cause  came  on  to  be  tried  in  the  county  court 
at  the  October  term,  1875,  the  appellant,  Burwell,  pro- 
duced in  evidence  regular  deeds  of  conveyance  by 
which  he  connected  himself  with  one  Thomas  H. 
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T^^*     Bayles.     Bayles  had  conveyed  the  land  professedly  ae 
Tenn.    agent  and  attorney  in  fact  of  Lncinda  A.  Barker,  in 

whose  name  the  land  was  assessed  and  sold  as  delin- 

^^^  °    quent.     But  no  deed  or  power  of  attorney  was  pro- 

Burweil.  duced  establishing  such  agency;  nor  is  it  pretended 
that  any  evidence  was  adduced  showing  that  Bayles 
had  the  shadow  of  claim  or  interest  in  the  laud,  or 
authority  to  sell  and  convey  it.  And  yet  the  county 
court  admitted  said  deeds  as  proof  of  title  in  Burwell, 
and  rescinded  its  previous  order  for  the  recordation  of 
the  plat  and  certificate;  and  upon  appeal  this  judg- 
ment was  affirmed  by  the  circuit  court.  And  thus  it 
is  upon  a  proceeding  of  a  most  summary  character,  in 
the  absence  of  an  essential  link  in  his  chain  of  title, 
Burwell  is  adjudged  to  be  the  owner  of  the  land,  his 
right  to  redeem,  and  the  validity  of  his  redemption 
adjudicated,  and  Nowlin's  title  or  claim  under  his  pur- 
chase declared  to  be  worthless.  Such  certainly,  is  the 
effect  of  these  judgments,  for  it  is  manifest  that  with- 
out the  recordation  of  the  plat  and  certificate  of  survey, 
the  clerk  can  make  no  proper  deed  to  the  purchaser. 

The  court  is  further  of  opinion  that  said  judgments 
of  the  county  and  circuit  courts  are  erroneous  upon 
another  ground.  The  18th  and  19th  sections  of  chap- 
ter 88,  Code  of  1873,  provide  that  the  purchaser  of  a 
tract  of  land  in  any  county,  sold  for  taxes  and  not  re- 
deemed within  two  years,  shall  have  the  quantity  sur- 
veyed and  laid  off  at  his  expense  by  the  surveyor  of 
the  county.  The  said  survey  to  commence  on  either 
of  the  lines  of  the  tract  or  lot  at  the  option  of  the 
purchaser,  so  as  not  to  include  the  improvements  on 
the  same,  if  it  can  be  avoided,  and  to  be  in  one  body, 
the  length  whereof  shall  not  be  more  than  double  the 
breadth,  where  that  is  practicable.  When  the  entire 
tract  is  sold,  the  purchaser  shall  have  a  report  made 
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hy  the  surveyor,  showing  the  metes  and  boands  of  the     l.^77« 
tract,  the  names  of  the  adjoining  owners,  and  giving    Term. 


such  further  description  of  the  land  sold  as  will  iden- 

tify  the  same.  In  either  case,  if  the  court  finds  the  ?J^  " 
plat  and  certificate,  or  report,  in  conformity  with  the  BurweU. 
requirements  of  the  section,  it  shall  have  the  same  re- 
corded. Under  the  20th  section,  the  clerk,  ip  making 
the  deed  to  the  purchaser,  is  required  to  refer  to  the 
plat  and  certificate,  if  it  be  of  a  part  of  the  tract,  or  to 
the  surveyor's  report,  if  it  bo  of  an  entire  tract. 

It  is  obvious,  from  the  most  cursory  examination  of 
these  provisions,  the  sole  design  of  the  enactment  is 
to  furnish  record  evidence  of  the  identity  of  the  land 
«old — not  only  for  the  information  of  the  former 
owner  and  all  others  interested,  but  for  the  guidance 
of  the  clerk  in  making  the  deed.  It  could  never  have 
been  intended,  in  a  proceeding  of  a  character  so  sum- 
mary, to  adjudicate  all  the  questions  arising  upon  de- 
linquent land  sales.  These  questions,  as  our  reports 
fully  attest,  are  of  the  most  complicated  nature — ques- 
tions as  to  the  regularity  of  the  proceedings  under 
which  the  sale  is  made,  and  of  the  sale  itself,  whether 
the  taxes  are  due,  whether  the  land  is  delinquent, 
whether  the  person  claiming  the  right  to  redeem  is 
authorized  so  to  do,  whether  he  has  tendered  the  pro-- 
per  amount — and  numerous  others  constantly  arising 
in  this  class  of  cases.  If,  when  the  purchaser  offers 
the  plat  and  certificate  for  recordation,  the  former 
owner  may  appear  and  object  upon  one  ground  affect- 
ing the  right,  it  is  obvious  he  may  do  so  upon  any 
other  ground  which  would  show  the  purchaser  has  no 
title,  either  for  defects  and  irregularities  in  the  sale,  or 
because  the  owner  has  exercised  his  right  of  redemp- 
tion. 

It  is  not  the  province  of  the  county  court  to  inquire 
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'^77-     into    these    matters.     Its  sole    duty  is  to    consider 
Term,    whether  the  plat  and  certificate,  or  the  report  of  the 

[ —  surveyor,  as  the  case  may.be,  is  in  conformity  to  the 

°^  ^^    requirements  of  the  law  ii)  respect  to  the  description 

Burwell.  ^q  J  identity  of  the  land.  It  is  no  concern  of  the  court 
whether  the  sale  is  regular,  whether  the  purchaser  has 
acquired  ^a  title,  or  whether  the  owner  has  properly 
exercised  his  right  of  redemption.  The  proceeding  is 
ex  parte  in  its  character,  and  does  not  in  the  least  afiect 
the  rights  of  third  persons.  The  owner  of  the  land, 
or  the  person  entitled  to  redeem,  cannot  be  prejudiced 
by  the  recordation  of  the  plat  and  certificate,  or  any 
judgment  of  the  court  thereon.  As  to  him,  the  pro- 
ceeding is  res  inter  alios  acta.  The  court  therefore 
erred  in  permitting  the  appellee  Burwell  to  be  heard 
in  opposition  to  the  motion  to  record  the  plat  and  cer- 
tificate, upon  the  grounds  mentioned. 

The  judgment  of  the  circuit  court  and  of  the  county 
court,  except  the  judgment  of  the  August  term  1874» 
are  therefore  erroneous  and  must  be  reversed  and 
annulled.  The  judgment  or  order  of  the  county  court 
at  the  August  term  1874  is  affirmed,  but  without  prej- 
udice to  the  rights  of  the  appellee  Burwell  to  assert  in 
any  proper  form  his  claim  or  title,  whatever  it  may  be^ 
.  to  the  land  in  controversy. 

Judgment  reversed. 
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Scott  and  Boyd  v.  Shblor. 

August  1 6. 

Absent,  Anderson^  J. 

1.  In  an  action  for  malicious  prosecution,  to  warrant  a  verdict  and  judg-       1S77. 

ment  for  damages,  it  must  be  proved  on  the  part  of  the  plaintiff:  'v^^ 
First,  that  the  prosecution  alleged  in  the  declaration  has  been  set  on 
foot  and  conducted  to  its  termination,  and  that  it  ended  in  the  final 
acquittal  and  discharge  of  the  plaintiff.  Second,  that  it  was  instiga- 
ted or  procured  by  the  codperation  of  the  defendant.  Third,  that  it 
was  without  probable  cause.    Fourth,  that  it  was  malicious. 

2.  Although  the  allegation  of  want  of  probable  cause  in  the  declaration, 

in  actions  of  thb  kind  is  negative  in  its  character,  yet  it  must  be 
proved,  or  the  plaintifif  must  fail. 

3.  Probable  cause,  in  a  criminal  prosecution,  is  "  the  existence  of  such 

facts  and  circumstances  as  would  excite  the  belief  in  a  reasonable 
mind,  acting  on  the  facts  within  the  knowledge  of  the  prosecutor, 
that  the  person  charged  was  guilty  of  the  crime  for  which  he  was 
prosecuted,** 

4.  Both  malice  and  the  want  of  probable  cause  must  concur  and  be  proved. 

Malice  may  be  inferred  from  the  want  of  probable  cause,  but  the  lat- 
ter can  never  be  inferred  from  the  plainest  malice. 

5.  In  a  legal  sense,  any  unlawful  act  which  is  done  wilfully  and  purposely, 

to  the  injury  of  another,  is  as  against  that  person  malicious. 

6.  Circumstances  which  will  maintain  an  action  for  malicious  prosecution. 

7.  The  general  course  of  the  examination  of  witnesses  is,  and  must  of 

necessity  be,  left  to  the  discretion  of  the  trying  judge,  and  the  exer- 
cise of  that  discretion  will  never  be  interfered  with  by  an  appellate 
court  unless  it  plainly  appears  that  some  injustice  has  been  done. 

Z,  The  declarations  of  a  party  are  not  generally  admissible  as  evidence  in 
his  own  fe,vor,  but  they  are  so  admissible  whenever  they  form  a  part 
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1877.  of  the  res  gesta.    To  come  within  the  terms  and  operation  of  tfie 
Torn  Td\<ty  the  declarations  mast  accompany  and  explain  an  act  done,  which 
is  a  fact  in  issue,  or  is  relevant  to  the  issue. 


Scott  &  9.  Although  an  action  for  malicious  prosecution  cannot  be  maintained, 
^^  unless  the  plaintiff"  has  been  fully  acquitted  of  the  criminal  charge, 

Shelor.  and  a  nolle  prosequi  is  not  sufficient ;  yet  the  plaintiff"  is  not  obliged 

to  prove  that  he  was  acquitted  by  the  jury  promptly,  without  hesita- 
tion, delay  or  deliberation ;  and  the  evidence  of  a  juror,  to  show  that 
the  deliberation  of  the  jury  was  caused  by  their  doubt  as  to  the  guilt 
or  innocence  of  the  accused,  is  inadmissible. 

This  was  an  action  for  malicious  prosecution  in  the 
circuit  court  of  Floyd  county,  brought  by  William  B. 
Shelor  against  Matthew  Scott  and  James  M.  Boyd. 
There  was  a  verdict  and  judgment  in  fevor  of  the 
plaintiff  for  one  thousand  dollars.  The  defendants 
thereupon  applied  to  this  court  for  a  writ  of  error  and 
supersedeas;  which  was  awarded.  The  case  is  fully 
stated  by  Judge  Burks  in  his  opinion. 

John  E.  Penn  and  J.  N.  Liggett^  for  the  appellants. 

Taylor  ^  Phlegar^  Shelion  and  Junkin^  for  the  appellee. 

Burks,  J.  This  is  a  writ  of  error  awarded  the 
plaintiflFs  in  error  to  a  judgment  of  the  circuit  court  of 
Floyd  county,  rendered  against  them  on  behalf  of  the 
defendant  in  error  in  an  action  for  malicious  prosecu- 
tion. 

There  was  a  general  demurrer  to  the  declaration, 
which  was  overruled,  and  the  parties  went  to  trial 
before  a  jury,  on  issue  joined  on  the  plea  of  "not 
guilty,''  which  resulted  in  a  verdict  for  the  plaintiff 
(defendant  in  error  here)  of  $1,000,  as  award  for 
•damages;  upon  which  verdict,  and  in  accordance 
therewith,  the  judgment  aforesaid  was  rendered. 

In  the  course  of  the  trial  the  defendants  tendered 
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four  bills  of  exceptions  to  the  rulings  of  the  court,  1^77- 

which  were  signed,  sealed,  and  made  a  part  of  the  Term. 
record. 


The  first  three  are  to  the  exclusion  by  the  court  of    g^oyd 


certain  evidence  offered  by  the  defendants,  and  the 
fourth  and  last  is  to  the  refusal  of  the  court  to  set 
aside  the  verdict  of  the  jury  and  grant  them  a  new 
trial,  on  a  motion  based  upon  the  ground  that  the  ver- 
dict was  contrary  to  the  law  and  the  evidence. 

There  are  six  counts  in  the  declaration.  The  last 
five  substantially  allege  that  the  defendants  ma- 
liciously and  without  probable  cause  procured  the 
plaintiff  to  be  charged  with  and  prosecuted  for  felony, 
in  that  he  did  feloniously  pass,  utter,  &c.,  a  false, 
forged  and  counterfeited  United  States  treasury  note 
of  the  denomination  of  fifty  dollars,  well  knowing  the 
said  note  to  be  false,  forged  and  counterfeited,  with 
intent  to  defraud,  Ac,  setting  out  the  complaint, 
warrant,  arrest  thereunder,  examination,  indictment, 
trial,  imprisonment  during  the  prosecution,  verdict  of 
acquittal  by  the  jury,  and  final  discharge  by  the  Fede- 
ral court,  in  which  the  trial  was  had;  and  further 
alleging  that  heavy  and  enormous  costs  had  been  in- 
curred by  the  plaintiff  in  defence  of  the  prosecution,. 

The  first  count  differed  from  the  other  five  only  in 
alleging  that  the  grievances  complained  of  were  di- 
rectly committed  by  defendants,  instead  of  being 
instigated  and  procured  by  them  as  in  the  other 
counts  alleged. 

The  declaration  seems  to  have  been  carefully  and 
skillfully  drawn,  and  I  think  the  demurrer,  which  was 
not  argued  before  this  court  at  all,  was  properly  over- 
ruled. 

On  the  trial  before  the  jury,  the  plaintiff  introduced 


V. 

Shelor. 
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1^77-    as  a  witness  one  John  Walsh,  a  United  States  commie* 

July         ^  ' 

Term,    sioncr  for  the  western  district  of  Virginia,  who  teflti- 

fied  that  he  issued  the  warrant  for  the  arrest  of  the 

R)yd  plaintiff  on  the  sworn  complaint  of  one  George  E. 
Smith ;  that  the  plaintiff  was  arrested  on  that  warrant, 
examined  and  recognized  by  him  to  answer  an  indict- 
ment in  the  United  States  court;  and  that  he  had  re- 
tained the  complaint  and  sent  the  warrant,  with  a 
statement  of  the  evidence  of  the  witnesses  who  testi- 
fied on  the  examination,  to  the  clerk  of  the  United 
States  court  at  Abingdon. 

**0n  cross-examination  (of  Walsh),  the  defendants 
asked  him  who  were  the  witnesses  before  him.  He 
replied,  J.  M.  Boyd  and  Mr.  Scott  (the  defendants). 

*  *  *  *  Witness  said  he  took  Boyd's  testimony 
in  writing,  which  he  filed  in  the  papers  in  the  case. 
Plaintiffs  then  showed  witness  a  paper  taken  from  the 
files  in  the  case,  and  asked  him  if  that  was  the  paper 
referred  to.  He  said  it  was.  Thereupon  the  defend- 
ants' counsel  asked  the  witness,  ^  What  was  the  con- 
duct of  J.  M.  Boyd  (who  was  one  of  the  defendants) 
before  him,  and  whether  he  manifested  any  anxiety  on 
the  subject  of  the  prosecution?' "  The  plaintiff,  by  his 
counsel,  objected  to  the  answering  of  this  question  by 
this  witness.  The  court  sustained  the  objection,  and 
gave  as  a  reason  for  doing  so,  ^^  that  it  was  not  a  pro- 
per question  to  be  asked  by  the  defendants  and  have 
answered  on  cross-examination."  To  this  ruling  the 
plaintiff's  first  bill  of  exceptions  was  tendered  and 
made  a  part  of  the  record. 

Evidently  the  court  did  not  exclude  the  answer  to 
the  question  propounded  for  the  reason  that  it  was 
incompetent  and  irrelevant  evidence,  but  because  the 
question  was,  in  the  opinion  of  the  court,  asked  at  aa 
improper  stage  of  the  examination.    The  paper,  which. 
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bad  been  sbown   to  tbe  witness  for  the  purpose  of     "^7- 
identifying  it,  bad  not  been  oflTered  in  evidence.     It    Term. 


<iontained  wbat  purported  to  be  tbe  testimony  of  tbe 

defendants  as  taken  down  by  tbe  witness  on  tbe  exam-  ^^ 
ination  of  tbe  plaintiff  before  bim.  Tbe  defendants,  /^: 
after  asking  wbetber  tbe  defendants  testified  at  tbe 
examination,  tben  propounded  tbe  question  objected 
to.  It  seems  to  me  tbey  sbonld  bave  waited  until  tbe 
testimony  contained  in  tbe  paper  bad  been  offered  by 
tbe  plaintiff.  Tbe  demeanor  of  tbe  defendant  Boyd, 
if  a  proper  subject  of  inquiry  at  all,  would  bave  been 
more  appropriately  inquired  into  after  it  bad  been 
sbown  wbat  bis  testimony  was.  At  all  events,  as  I 
construe  tbe  bill  of  exceptions,  tbe  answer  was  only 
excluded  because  tbe  question  was  out  of  time.  It 
appears,  from  tbe  evidence  set  out  in  tbe  fourtb  bill  of 
exceptions,  tbat  tbe  testimony  of  tbe  defendant,  Boyd, 
before  tbe  commissioner,  as  contained  in  tbe  paper 
referred  to,  was,  at  some  time  during  tbe  trial,  read 
in  evidence  to  tbe  jury.  No  doubt  if,  after  tbe  paper 
bad  been  so  offered  and  read,  tbe  defendants  bad  re- 
newed tbeir  question,  tbe  answer  would  bave  b€l8n 
admitted. 

Tbe  general  course  of  examination  of  witnesses  in 
Judicial  proceedings  is,  and  must  of  necessity  be,  for 
tbe  most  part,  subject  to  tbe  discretion  of  tbe  presid- 
ing judge;  and  tbe  exercise  of  sucb  discretion  will 
never  be  controlled  or  interfered  witb  by  an  appellate 
court,  unless  it  plainly  appears  tbat  some  injustice  bas 
been  done.    Brook  v.  Wifcox,  11  Qratt.  411. 

I  do  not  tbink  tbat  any  injustice  bas  been  done  to 
tbe  defendants  in  tbis  matter,  and  no  error  bas  been 
<;ommltted  in  tbe  ruling  complained  of. 

Tbe  defendants'  second  bill  of  exceptions  states 
tbat,  on  tbe  trial,  tbe  plaintiff  introduced  a  witness^ 
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'^77*     H.  Alderman,  who  testified  that  be  was  a  deputy  mar- 
Term,    shal,  and  as  such  arrested  the  plaintifll     On  cross- 


examination,  the  defendants'  counsel  asked  the  witness 

^L  the  following  question:  "When  you  were  on  the  way 
/•  to  arrest  Shelor  (the  plaintiff),  in  July  1873,  did  you 
see  Scott  and  Boyd  (the  defendants);  and  if  so,  did 
they  or  not  manifest  any  anxiety  for  the  prosecution  to 
be  carried  on?"  This  question  was  objected  to  by  the 
plaintiff's  counsel,  and  the  court  said  that  the  witnesa 
might  state  the  acts  and  conduct  of  Scott  and  Boyd, 
but  not  their  declarations;  and  to  this  refusal  of  the 
court  to  permit  the  question  to  be  answered,  except  as 
qualified  by  the  court,  the  defendants  excepted.  It 
does  not  appear  that  the  question,  as  limited  by  the 
court,  was  asked,  or  any  answer  given. 

The  declarations  of  a  party  are  not,  in  general,  ad- 
missible as  evidence  in  his  own  favor;  they  are  so 
admissible,  however,  when  they  are  a  part  of  what  is 
called  the  res  gestce.  In  a  late  English  treatise  of  great 
excellence,  condensing  and  illustrating  the  rules  of 
evidence  in  admirable  style,  the  author  tersely  states 
th%  rule  thus:  When  any  act  done  by  any  person  is  a 
fact  in  issue,  or  is  relevant  to  the  issue,  the  following 
facts  (among  others)  are  relevant — that  is  to  say,  all 
statements  made  by  or  to  that  person  accompanying^ 
and  explaining  such  act.  Stephens'  Digest  of  the  Law 
of  Evidence,  ch.  2.  art.  7,  and  note  5,  art.  3.  To  come 
within  the  terms  and  operation  of  the  rule,  the  decla- 
rations must  accompany  and  explain  an  act  done, 
which  is  a  fact  in  issue  or  is  relevant  to  the  issue. 
Manifestly  the  sole  object  of  the  question  propounded 
to  the  witness  was  to  draw  from  him  a  narrative  state- 
ment given  by  the  defendants  of  something  which  had 
previously  taken  place,  or  some  expression  or  indica- 
tion of  the  present  feeling  or  purpose  of  the  defend- 
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ants  unconnected  with  any  act  then  done  which  was  a  '^77- 
feet  in  issue  or  relevant  to  the  issue.  Hence,  as  soon  Term. 
as  the  declarations  were  excluded,  all  inquiry  into  the 
acts  and  conduct  of  the  parties,  allowed  hy  the  court,  ^y^ 
as  tending,  in  its  opinion,  I  suppose,  to  show  their  then 
disposition  touching  the  prosecution,  was  dropped.  I 
think  the  declarations  were  properly  excluded;  and  if 
the  court  had  gone  further,  and  absolutely  refused  to 
allow  answer  to  the  question,  even  to  a  limited  extent, 
I  am  not  prepared  to  say  it  would  have  been  error. 
The  prosecution  had  commenced.  The  warrant  was 
in  the  hands  of  the  officer  for  service,  beyond  the  con- 
trol of  the  parties,  and  no  acts  or  declarations  of  theirs 
would  then  be  admissible,  as  it  seems  to  me,  when  of- 
fered as  evidence  by  themselves,  to  prove  that  .the 
prosecution  then  in  progress  had  not  been  set  on  foot 
maliciously  and  without  probable  cause.  As  to  res 
gesice,  see  further  1  Gre^nleaf's  Ev.,  §  108, 110;  Haynes 
V.  Commonwealth^  ( Virginia  Law  Journal^  June  No., 
1877),  to  be  reported  in.  28  Qratt. 

In  the  further  progress  of  the  trial,  a  witness,  Jack- 
son Huflf,  one  of  the  jury  that  tried  the  plaintiff  on  the 
indictment,  after  testifying,  without  objection,  it  would 
seem,  that  the  jury  had  deliberated  from  one  to  two 
hours  on  the  question  of  the  guilt  or  innocence  of  the 
plaintiff,  was  thereupon  asked  by  the  counsel  of  the 
defendants,  "if,  in  considering  their  verdict,  the  jury, 
or  he  as  a  juror,  took  into  consideration  the  rule  of 
law  that  the  prisoner  was  entitled  to  the  benefit  of  a 
reasonable  doubt,  and  if  they  were  induced  by  said 
rule  of  law  to  render  a  verdict  of  not  guilty?"  The 
answer  to  the  question,  on  objection  by  plaintiff^s 
counsel,  was  excluded;  and  the  exclusion  was  the 
ground  of  the  defendants'  third  bill  of  exceptions. 
Vol.  xxvni — 118 
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'^7-        In  Smith  v.  McDotialdy  Lord  Kenyan  is  represented 
Term,    as  sayiDg,  that  if  the  evidence  on  the  indictment  was 


such  as  to  make  the  jury  pause,  he  would  hold  it  pro- 

^y^     bable  cause;  but  this,  of  course,  must  be  understood 

Sh^ior     ^^  ^^^^^  doubting  on  the  evidence,  where  it  is  legal, 

and  has  no  reference  to  the  cases  where  the  evidence 

is  afterwards  shown  to  be  corrupt.     1  Amer.  Lead. 

Cases,  217;  8  Esp.  R.  7. 

In  1  Hilliard  on  Torts,  ch.  16,  §  28,  it  is  said :  "  It  baa 
been  held  that  if  the  jury  in  the  former  trial  entertained 
sufficient  doubts  upon  the  evidence  to  induce  them  to 
pause  before  rendering  a  verdict  of  acquittal,  this  ia 
sufficient  evidence  of  probable  cause.  (Smith  v.  Mc- 
Donald^  supra^  and  other  cases  cited.)  The  principle, 
^  however,"  continues  the  author,  "is  usually  stated 
with  great  qualification.  And  in  late  cases  it  has  been 
distinctly  decided  that  the  opinion  of  the  jury  on  the 
former  trial  is  not  material;  and  that,  although  an 
action  cannot  be  maintained  unless  the  plaintitF  has 
been  fully  acquitted,  and  a  noUe  prosequi  is  not  suffi- 
cient, i;he  plaintiff  is  not  bound  to  prove  that  he  was 
acquitted  by  the  jury  promptly,  without  hesitation, 
delay  or  deliberation."     See  cases  cited  by  the  author. 

If  the  deliberation  of  the  jury  on  the  former  trial  ia 
evidence  at  all  of  probable  cause  (which  seems  very 
doubtful  from  these  authorities),  and  that  fact  may  be 
proved,  I  should  be  unwilling  to  extend  the  rule  so 
far  as  to  allow  inquiry  to  be  made  of  the  jury,  or  any 
of  their  number,  as  to  whether  such  deliberation  was 
the  result  of  doubt  as  to  the  guilt  or  innocence  of  the 
accused.  Such  evidence,  at  best,  would  be  most  an- 
satisfactory,  and  should  not  be  allowed  to  influence 
the  minds  of  any  jury  in  determining  the  question  of 
probable  cause.    The  chief,  if  not  the  only  object  of 
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introducing  the  verdict  on  the  former  trial,  is  to  show     '^77' 
that  the  prosecution  is  ended;  and  if  the  verdict  of    Term. 

acquittal  is  evidence  at  all  of  the  want  of  probable 

^muse,  it  must  be  very  slight  and  inconsiderable.    I  do     ^y^ 
not  think  any  error  was  committed  by  the  circuit    g^j 
court  in  refusing  to  allow  an  answer  to  be  given  to 
the  question  put  to  the  witness. 

This  brings  me  to  the  fourth  and  last  bill  of  excep- 
tions taken  by  the  defendants  to  the  refnsal  of  the 
court  to  set  aside  the  verdict  of  the  jury  and  grant 
them  a  new  trial  on  their  motion,  based  on  the  ground 
that  the  verdict  was  against  the  law  and  the  evidence. 

To  have  warranted  the  verdict  of  the  jury,  which 
was  jointly  against  the  defendants,  it  must  have  been 
proved  on  the  part  of  the  plaintiff- 
First.  That  the  prosecution  alleged  in  the  declara- 
tion had  been  set  on  foot  and  conducted  to  its  termi- 
nation, and  that  it  ended  in  the  final  acquittal  and 
discharge  of  the  plaintiff. 

Second.  That  it  was  instigated  and  procured  by  the 
cooperation  of  the  defendants. 

Third.  That  it  was  without  probable  cause. 

Fourth.  That  it  was  malicious. 

Upon  an  examination  of  the  bill  of  exceptions,  it 
is  quite  plain  that  the  judge,  for  the  most  part,  certi- 
fies the  evidence  given  on  the  trial,  not  the  facts 
proved  by  the  evidence.  The  bill,  it  is  true,  purports 
to  certify  what  was  ** proven"  in  detail,  and  concludes 
with  the  statement,  *'  these  being  all  the  facts  proven," 
Ac;  but  a  careful  scrutiny  of  the  whole  bill  shows 
that  in  many  particulars  what  is  certified  as  ^^  proven  " 
is  merely  what  the  witnesses  said.  Moreover,  it  dis- 
tinctly appears  that  the  evidence  was  more  or  less  con- 
flicting on  material  points.  For  example,  after  two 
witnesses  had  testified  as  to  statements  made  by  the 
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1877.    defendaDt  Scott,  it  is  certified  that  "  Scott,  when  he 
Term     testified,  denied  the  allegations  of  both  of  these  wit- 

nesses." 

Boyd  Considering  and  treating  the  bill,  therefore,  as  con- 
taining a  certificate  of  the  evidence  given,  rather  than 
of  the  facts  proved,  this  court  will  not  reverse  the 
judgment  of  the  court  below,  unless,  after  rejecting 
all  the  parol  evidence  of  the  defendants  and  giving 
full  faith  and  credit  to  that  of  the  plaintifi",  the  deci- 
sion of  the  court  below  still  appears  to  bo  wrong. 
Read's  case,  22  Gratt.  924,  928,  929,  and  cases  there 
cited. 

Applying  this  rule,  rejecting  all  the  parol  evidence 
of  the  defendants,  and  giving  full  faith  and  credit  to 
the  evidence  of  the  plaintiff*,  does  the  decision  of  the 
court  below  still  appear  to  be  wrong?  In  other  words, 
were  the  jury  warranted,  upon  the  plaintiff'^s  evidence 
alone,  giving  to  it  full  faith  and  credit,  in  rendering 
the  verdict  which  they  did  render?  • 

First:  To  maintain  the  issue  joined  on  his  part,  it 
was  incumbent  on  the  plaintiff^,  as  before  stated,  to 
prove  that  he  had  been  prosecuted  for  the  offence  al- 
leged in  the  declaration;  that  the  prosecution  was 
ended,  and  had  ended  favorably  to  him.  These  facts 
were  all  proved.  There  is  no  dispute  about  them. 
He  was  charged  with  a  felony,  in  passing  a  counter- 
feited United  States  treasury  note  of  the  denomina- 
tion of  fifty  dollars,  well  knowing  the  same  to  be 
counterfeited,  with  intent  to  defraud,  &c.  Upon  this 
charge  he  was  arrested,  examined,  indicted,  tried,  ac- 
quitted and  discharged. 

Second :  Was  this  prosecution  instigated  or  procured 
by  the  defendants  (plaintiffs  in  error  here),  and  by 
their  cooperation  ?  To  warrant  the  joint  verdict,  there 
must  have  been  a  joint  wrong.    The  guilt  of  one  only 
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of  the  two  defendants,  however  clearly  proved,  would     '^77- 
not  have  aathorized  a  verdict  against  both.     To  sup-    Tem. 

port  such  a  verdict,  the  evidence  must  have  shewn 

that  the  two  cooperated  in  the  procurement  or  insti-     ^y^ 
gation  of  the  prosecution.    Did   they  instigate  the 
prosecution  and  did  they  cooperate  in  doing  so  ? 

The  evidence  shews,  that  one  George  D.  Smith,  on 
the  21st  day  of  May,  1878,  made  a  complaint  in  writ- 
ing on  oath  before  John  Walsh,  a  commissioner  of 
the  United  States  for  the  western  district  of  Virginia, 
"that  William  B.  Shelor  (the  plaintiff),  of  Floyd 
county,  Va.,  did,  on  or  about  the  17th  day  of  May, 
1878,  or  during  said  month  of  May,  1873,  knowingly 
and  willfully  pass  upon  James  M.  Boyd  (one  of  the 
defendants),  of  Jacksonville,  Va.,  a  counterfeit  of  a  U. 
8.  treasury  $50  note,  receiving  therefor  its  face  value.*' 
Such  is  the  tenor  of  the  sworn  complaint  of  Smith, 
which  was  produced  and  shewn  in  evidence.  Upon 
this  complaint,  thus  made,  and  on  the  day  of  its  date, 
Walsh  issued  a  warrant  for  the  arrest  of  the  plaintiff. 
It  was  placed  in  the  hands  of  a  deputy  marshal  of  the 
United  States  for  service.  It  appears  not  to  have  been 
executed  until  the  20th  July,  1873.  The  plaintiff, 
when  arrested,  was  taken  before  Walsh  and  examined 
by  him;  each  of  the  defendants,  who  had  been  sum- 
moned for  the  purpose,  appearing  and  testifying  against 
the  plaintiff.  The  examination  resulted  in  recognizing 
the  plaintiff*  for  his  appearance  before  the  district 
court  of  the  United  States,  at  Abingdon,  to  answer  an 
iedictment;  and  the  prosecution,  thus  commenced, 
was  conducted  to  final  trial,  ending,  as  before  stated, 
in  the  plaintiff's  acquittal  by  the  jury  and  discharge 
by  the  court. 

Why  did  Smith  make  this  complaint?    Was  he  pos- 
sessed of  any  knowledge  or  reliable  information  as  to 
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^^77.    the  facts  to  which  he  made  oath  so  positively?    If  so,. 
Term,     when,  how,  from  whom,  and  under  what  circnm- 


V. 

Shelor. 


stances,  did  he  obtain  such  knowledge  or  information? 

B^yd     The  evidence  furnishes  the  answer  to  these  questions. 
I  shall,  in  this  connection,  refer  only  to  such  parts 
of  the  evidence  as  tend  to  show  how  and  by  whom 
the  prosecution  was  set  on  foot. 

It  appears,  that  Scott  A  Boyd  (the  defendants),  were 
merchants  and  partners,  and  sold  goods  at  their  store- 
house in  Floyd  county.  Boyd  was  the  son-in-law  of 
Scott.  The  plaintiff  (Shelor),  lived  in  the  same  county. 
In  the  month  of  March,  1878,  Shelor,  in  the  course  of 
some  dealings  at  the  store  of  Scott  &  Boyd,  the  par- 
ticulars of  which  will  be  hereafter  noticed  in  a  differ- 
ent connection,  passed  to  Boyd  (one  of  the  firm),  a 
fifty  dollar  treasury  note  of  the  United  States.  This 
note  having  been  taken  by  Boyd  to  Baltimore,  and  its 
genuineness  there  questioned,  he  informed  Shelor  of 
the  fact,  and  Shelor  promised  to  take  it  back.  A  short 
time  afterwards,  Shelor  saw  Boyd  again,  and  not  hav- 
ing the  money  with  which  to  take  up  the  note,  asked 
that  it  be  surrendered  to  him,  as  he  was  going  to 
Lynchburg  and  would  have  the  note  examined  there, 
and  he  would  give  Boyd  his  due  bill  for  it  and  pay  it 
on  his  return  from  Lynchburg.  Boyd  refused  to  do 
this,  and  thereupon  Shelor  became  very  angry,  and 
used  abusive  language  towards  Boyd  and  the  Scott 
family,  telling  him  (Boyd)  that  he  took  the  note  on 
his  own  responsibility — to  "  crack  his  whip,"  &c.  This 
occurred  on  the  17th  day  of  May.  (Jn  the  very  next 
day,  Scott  wrote  to  George  W.  Henderlite,  a  United 
States  collector  of  internal  revenue,  who  resided  at 
Marion,  in  Smythe  county,  one  hundred  miles  distant 
from  Floyd  Court-house,  where  he  (Scott)  resided. 
That  letter  was  not  produced  on  the  trial,  but  accord- 
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ing  to  the  statements  of  Henderlite  and  Smith,  the  '^^ 
former  handed  it  to  the  latter,  and  the  latter  to  Walsh,  Term, 
the  commissioner,  and  that  was  the  last  seen  of  it. 
Henderlite  and  Smith  say  that  it  was  a  letter  on  busi-  Boyd 
ness.  Smith  says,  that  "in  the  latter  part  (of  the  g,^: 
letter),  in  a  few  lines,  Matthew  Scott  mentions  Wm. 
B.  Shelor  having  passed  a  fifty  dollar  counterfeit  note 
in  the  store  of  Scott  &  Boyd,  upon  one  of  the  firm 
or  their  clerk."  Henderlite  says  it  was  "a  letter 
from  Matthew  Scott  on  business  connected  with 
the  office,  in  which  he  complained  of  persons  pass- 
ing counterfeit  money,"  and  that  he  referred  the 
letter  to  Smith,  who  was  hi^s  deputy,  **to  have  the 
matter  investigated."  Henderlite  and  Smith  both  say 
that  the  letter  did  not  recommend  or  suggest  any 
prosecution  against  Shelor.  Upon  the  information 
contained  in  this  letter,  Smith  says  he  based  the  com- 
plaint which  he  made,  and  to  which  he  made  oath. 
It  is  to  be  observed  that  this  letter  was  written,  as  be- 
fore stated,  on  the  18th  of  May.  The  distance  it  had 
to  travel  was  one  hundred  miles.  It  probably  did  not 
reach  Henderlite  under  a  day  or  two,  and  Smith's 
complaint  and  the  warrant  were  both  dated  on  the 
21st  of  May,  so  that  Smith  had  very  little  time  "to 
have  the  matter  investigated."  Indeed,  the  only  in- 
vestigation it  seems  he  proposed  was  upon  a  warrant 
on  a  charge  of  felony  before  a  United  States  commis- 
sioner, based  solely  on  the  information  contained  in 
Scott's  letter.  It  was  open  to  the  observation  of  the 
jury  that  this  letter,  which  was  a  most  important 
piece  of  evidence,  was  not  produced,  and  as  it  was  the 
groundwork  of  the  prosecution  it  ought  to  have  been 
carefully  preserved.  Nor  could  it  have  escaped  the 
scrutiny  of  the  jury  that  the  written  complaint  of 
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'^77-     Smith  bears  interDal  evidence  of  the  &ct  that  Scott's 

July 

Tenn.    letter,  which  gave  him  the  only  information  he  had, 
must  have  contained  more  information  tban  the  wit- 


^y^     nesses  seem  to  have  remembered,  else   how  was   it 
^,  \-       that  Smith  was  enabled  to  swear  that  the  counterfeit 

Shelor. 

note  was  passed  "on  the  17th  day  of  May,"  or  some- 
time during  the  month  of  May?  It  will  be  remem- 
bered, that  the  17th  of  May  was  the  day  on  which  She- 
lor abused  Boyd  and  the  Scott  family,  and  told  Boyd 
to  "crack  his  whip."  Smith  knew  nothing  of  this. 
Scott  wrote  the  next  day,  and  this  date  (17th  of  May) 
must  have  been  referred  to  in  Scott's  letter  in  connec- 
tion with  the  note,  whicl}  he  said  in  his  letter  Shelor 
had  passed  to  Boyd.  Again,  Smith  in  his  complaint 
swears  positively  that  Shelor  knew  the  note  was  a 
counterfeit  at  the  time  he  passed  it  to  Boyd.  He  says 
the  only  information  he  had,  and  on  which  he  based 
the  complaint,  was  obtained  from  Scott's  letter.  Now 
it  is  perfectly  apparent  that  Scott  must  have  in  some 
way  referred  in  his  letter  to  what  passed  between  She- 
lor and  Boyd  on  the  17th  of  May,  for  that  date  men- 
tioned in  the  complaint  shows  it.  Having  stated,  as 
he  must  have  done,  what  occurred  on  that  day,  or 
some  part  of  what  occurred,  is  it  an  unreasonable  in- 
ference that  Scott  gave  in  his  letter  the  same  account 
which  Boyd  gave  in  his  testimony  before  the  United 
States  commissioner  ?  Boyd  then  stated  that  Shelor, 
on  the  17th  of  May  said  that  he  knew  the  note  was 
counterfeit  when  he  let  him  (Boyd)  have  it.  It  was 
moreover  proved  in  the  case  that  Scott  had  said  "She- 
lor had  abused  his  family  about  that  note;  that  he, 
Scott,  had  written  to  a  revenue  officer  about  it,  and  be 
reckoned  he  never  would  hear  anything  more  about 
that  note;  that  Shelor  had  been  arrested  and  would  be 
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tried ;  that  when  Boyd  told  him  (Scott)  about  Shelor  '^7. 
-corsiug  him,  he  told  Boyd  to  let  that  alone,  he  (Scott)  Term, 
would  attend  to  that."  


It  was  farther  proved  that  '*  on  the  trial  at  Abing-  ^^j 
<lon,  Boyd  admitted  that  he  told  Captain  Shelton  in  a  ^ 
private  conversation,  that  he  would  not  have  set  the 
prosecution  on  foot  if  Shelor  had  not  abused  the  Scott 
family.  It  was  also  proved  that  he  made  the  same 
declaration  to  other  persons  that  he  made  to  Shelton." 
Now  here  is  an  unqualified  admission  by  Boyd  that  he 
set  the  prosecution  on  foot  because  Shelor  abused  the 
Scott  family;  and  the  evidence  as  we  have  seen,  was 
quite  sufficient  to  show  that  Scott,  operated  upon  by 
the  same  motives,  cooperated  with  his  son-in-law. 

Third.  Was  the  prosecution  without  probable  cause? 

Although  the  allegation  of  want  of  probable  cause 
in  the  declaration  in  actions  for  malicious  prosecution 
is  negative  in  its  character,  yet  it  must  be  proved,  or 
the  plaintiff  must  fail.  This  rule,  based  upon  con- 
siderations of  public  policy,  is  well  settled,  and  need 
not  be  dwelt  upon. 

Mr.  Justice  Washington^  in  the  case  of  Munns  v.  Dur 
poni  ^c,  3  Wash.,  C.  0.  31, 1  Amer.  Lead.  Cases  200, 
defines  probable  cause,  in  a  case  of  criminal  prosecu- 
tion, as  follows:  ^^  A  reasonable  ground  of  suspicion, 
supported  by  circumstances  sufficiently  strong  in  them- 
selves to  warrant  a  cautions  man  in  the  belief  that  the 
person  accused  is  guilty  of  the  ofience  with  which  he  is 
<)harged."  This  is  said  to  be  one  of  the  best  defi- 
nitions ever  given,  and  has  been  frequently  applied. 
1  Amer.  Lead.  Cases  213;  Spengler  v.  Davi/y  16  Gratt. 
881,  388.  It  has  been  held,  in  some  cases,  that  pro- 
bable cause  has  reference  rather  to  the  state  of  fact 
as  it  respects  tjjie  person  prosecuted,  than  to  the  de- 
gree of  knowledge  of  that  &ct  in  the  party  proseca* 
Vol.  XXVIII — 114 
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'^77.     ting;  and  bo  it  seems  to  have  been  stated  by  Judge 
Term.     Tucker,  in  Mowry  v.  MiUer^  3  Leigh  561.     This  propo- 


sition,  however,  is  combatted  by  Judge  Daniel  in  his 

^^yd^  Opinion  in  Spengler  v.  Davy^  supra^  in  which  opinion 
^,\       the  other  judges  concurred.    The  true  doctrine,  as  it 

Shelor.  ''      ^ 

seems  to  me,  and  that  which  is  supported  by  the 
greatest  weight  of  authority,  is  declared  by  the  eu- 
preme  court  of  the  United  States  in  the  case  of 
Wheeler  v.  Nesbitt,  24  How.  U.  S.  R.  544,  where  it  is 
held  that  ^'probable  cause  is  the  existence  of  such 
facts  and  circumstances  as  would  excite  the  belief  in  a 
reasonable  mind,  acting  on  the  facts  within  the  know- 
ledge of  the  prosecutor,  that  the  person  charged  was 
guilty  of  the  crime  for  which  he  was  prosecuted." 

The  like  doctrine  is  elsewhere  stated  in  somewhat 
diflferent  terms  thus:  ** Probable  cause  for  instituting 
a  prosecution,  is  held  to  be  such  a  state  of  facts  known 
to  and  influencing  the  prosecutor,  as  would  lead  a  man 
of  ordinary  caution  and  prudence,  acting  conscien- 
tiously, impartially,  reasonably,  and  without  prejudice, 
upon  the  facts  withjn  the  party's  knowledge,  to  believe 
or  entertain  an  honest  and  strong  suspicion  that  the 
person  accused  is  guilty."  1  Hilliard  on  Torts,  ch.  16, 
§  18,  and  cases  there  cited. 

I  proceed  to  inquire  whether  the  defendants,  Scott 
&  Boyd,  at  the  time  they  instigated  or  procured  the 
prosecution  of  the  plaintiff  for  the  offence  of  which  he 
was  charged,  believed  the  plaintiff  to  be  guilty,  and 
whether  such  belief  was  warranted  by  the  facts  and 
circumstances  then  within  their  knowledge,  taking 
them  to  be  men  of  ordinary  caution,  prudence  and 
judgment? 

The  evidence  which  can  be  regarded  by  this  court, 
and  to  which  full  faith  and  credit  9iust  be  given, 
shows  that  some  time  in  March  1878  the  plaintiff 
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Shelor  went  "to  Floyd  courthouse  and  purchased  a  1^77- 
small  article  at  Scott  &  Boyd's  store,  and  offered  to  Term. 
pay  for  it  with  a  two-dollar  note.  In  getting  out  his 
money,  Boyd  saw  Shelor  have  a  fifty-dollar  note,  and  ^^^ 
proposed  to  sell  him  goods  for  it  or  to  give  him  small 
change,  as  he,  Boyd,  was  about  to  go  to  Baltimore  to 
buy  goods.  Shelor  said  he  wanted  no  goods,  and  said 
the  note  had  been  disputed,  and  asked  Boyd  what  he 
thought  of  it.  Boyd  examined  it,  and  said  he  thought 
it  was  good.  He  then  gave  the  note  to  Boyd  and  re- 
ceived small  notes  for  it.  Some  weeks  afterwards, 
Boyd  sent  a  message  to  Shelor  that  the  note  had  been 
disputed  in  Baltimore.  He  took  it  to  four  banks; 
the  first  three  would  not  receive  or  condemn  it,  but  it 
was  pronounced  counterfeit  by  the  fourth.  Shelor 
came  up  and  said,  ^ I  will  take  it  back.'  Boyd  said, 
*any  time  within  two  or  three  weeks  will  do.'  Shelor 
said,  that  was  more  time  than  he  wanted.  A  short 
time  thereafter,  on  the  17th  day  of  May,  Shelor  came 
to  Boyd's  store  and  called  him  out  for  a  private  con- 
versation, in  which  he  told  Boyd  he  was  going  to 
Lynchburg  with  his  tobacco  next  week,  and  he  wanted 
to  take  the  note  and  have  it  examined,  and  did  not 
have  the  money,  but  would  give  his  due  bill  for  it,  and 
when  he  came  back  from  Lynchburg  would  bring  the 
money.  Boyd  declined  to  give  uf  the  note  in  ex- 
change for  the  due  bill.  Shelor  started  away;  but 
immediately  becoming  very  angry,  returned  and  said, 
*I  have  asked  you  to  take  my  due  bill;  you  refuse  to 
credit  me;  you  must  think  I  am  insolvent;  but  (with 
an  oath  here  omitted)  I  can  buy  you  and  the  whole 
Scott  family.  Yon  took  the  note  on  your  own  respon- 
sibility; now  (oath  used  omitted)  crack  your  whip."* 
The  foregoing  evidence  is  from  the  bill  of  exceptions. 
In  this  connection,  it  is  stated  in  the  bill  that ''  the 
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1^77*     plaintiff  assigned  as  a  reason  for  becoming  angry  that  it 
Term,    occarred  to  him,  as  he  started  off,  that  Boyd  intended 

' to  prosecute  him  and  do  what  he  has  done;"  that  "con- 

^d     siderable  abuse  was  then  used  by  Shelor  towards  Boyd 
^J;       and  Scott."     The  facts  and  ^circumstances  established 

Shelor. 

by  this  evidence,  together  with  the  fact  that  Shelor 
resided  in  the  same  county  with  the  defendants,  had 
been  long  well-known  to  them  and  admitted  by  Scott 
to  have  been  a  man  of  reputed  honesty,  were  all  the 
facts  and  circumstances  shown  by  such  of  the  evidence 
as  can  be  considered  by  this  court,  within  the  knowl- 
edge of  the  defendants,  affecting  the  question  of  prob- 
able cause  for  the  prosecution.  It  would  be  a  waste  of 
time  to  argue  to  show  that  they  fall  far  short  of  proof 
of  probable  cause.  No  man  of  ordinary  caution  and 
prudence  would  be  warranted  in  the  conclusion  of  guilt 
based  upon  such  facts  and  circumstances.  They  would 
indeed  seem  scarcely  sufficient  to  raise  a  slight,  suspi- 
cion. Nor  would  it  help  the  defendants  if  in  deciding 
this  cause  we  were  to  take  into  consideration  all  the 
facts  and  circumstances  proved  by  the  evidence,  or 
which  the  evidence  tends  to  prove,  touching  the  ques- 
tion of  probable  cause,  supposing  they  had  ail  come 
to  the  knowledge  of  the  defendants  before  the  prose- 
cution was  commenced. 

Shelor  acquired  the  treasury  note  in  1872  from  some 
persons  in  Franklin  county,  as  part  of  the  purchase 
money  for  land  sold  to  them.  In  February  1878  he 
gave  it  to  W.  H.  Frances,  his  son-in-law  and  partner 
in  business,  to  be  used  in  purchase  of  goods  in  Balti* 
more.  It  was  passed  by  Frances  to  some  merchants 
in  Baltimore  in  payment  for  goods.  The  merchants 
returned  the  note  to  Frances  "as  doubted,  but  they 
would  not  condemn  it."  It  was  then  examined  by 
two    merchants  in    Christiansburg,  good  judges  of 
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money,  one  of  whom  had  been  a  teller  in  a  bank,  and  '^77- 

they  pronounced  the  note  genuine.    Afterwards,  She-  Term, 
lor  offered  to  pass  it  to  a  saddler  at  Franklin  Court- 


house in  the  purchase  of  a  saddle;  and  a  question  g^y^ 
being  raised  about  its  genuineness,  it  was  submitted  ^^ 
to  the  examination  of  Greer,  the  cashier  of  a  bank  at 
Franklin  Court-house,  who  pronounced  it  good.  When 
Shelor  passed  the  note  to  Boyd,  he  told  him  the  note 
had  been  disputed,  but  did  not  tell  him  where  or  when 
it  had  been  disputed.  Scott  had  information  at  the 
time  he  wrote  the  letter  to  the  revenue  officer  that 
Shelor  had  offered  to  pass  the  note  at  Franklin  Court- 
house, but  he  did  not  regard  the  information  as  reli- 
able. Now  all  these  facts,  treating  them  as  proved, 
and  assuming,  contrary  to  the  fact,  that  they  were  in 
the  knowledge  of  the  defendants  when  they  com- 
menced the  prosecution,  did  not  of  themselves,  nor  in 
connection  with  what  was  actually  known  to  the  de- 
fendants, furnish  any  reasonable  ground  of  suspicion 
against  Shelor.  A  prosecution  based  upon  such  facts 
would  be  a  prosecution  without  probable  cause. 

Fourth.  Was  the  prosecution  malicious? 

To  maintain  his  action,  the  plaintiff  must  not  only 
prove  want  of  probable  cause,  but  malice  also.  The 
two  must  concur.  Both  must  be  proved.  Malice  may 
be  inferred  from  the  want  of  probable  cause,  but  the 
latter  can  never  be  inferred  from  even  the  plainest 
malice.  In  a  legal  sense,  any  unlawful  act  which  is 
done  willfully  and  purposely,  to  the  injury  of  another, 
is  as  against  that  person  malicious.  1  Hilliard  on 
Torts,  ch.  16,  §  24,  The  improper  motive,  or  want  of 
proper  motive,  inferrable  from  a  wrongful  act,  based 
on  no  reasonable  ground,  constitutes  of  itself  all  the 
malice  deemed  essential  in  law  to  the  maintenance  of 
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1877.     the  action  for  malicious  prosecution.    Spengler  v.  Dory, 

Tem.    15  Gratt  381. 

It  is  impossible  to  read  the  evidence  in  this  case  with- 

^B^d^  out  coming  to  the  conclusion  that  the  motive  for  the 

/^j  prosecution  sprang  from  the  abusive  language  used  by 
Shelor  on  the  17th  of  May.  Moved  by  resentment, 
engendered  by  this  language,  Scott  wrote  the  letter  to 
the  revenue  officer  the  next  day.  Indeed,  it  was 
proved  that  Boyd  admitted  "  that  he  would  not  have 
set  the  prosecution  on  foot  if  Shelor  had  not  abused 
the  Scott  family;"  and  he  was  heard  further  to  say, 
after  th^  prosecution  commenced,  "that  he  did  not 
believe  Colonel  Shelor  knew  the  note  was  counterfeit 
when  he  passed  it."  Again,  when  Boyd  testified  be- 
fore commissioner  Walsh,  on  the  examination  of  the 
plaintiff,  touching  the^  felony  with  which  he  was 
charged,  he  represented  Shelor  as  having  said  to  him 
on  the  17th  day  of  May  that  he  (Shelor)  knew  that 
the  note  was  counterfeit  when  he  let  him  (Boyd)  have 
it.  And  yet  the  language  employed  by  Shelor,  on  the 
17th  of  May,  as  proved  on  the  trial  of  this  case,  con- 
tains no  such  admission  as  Boyd  imputed  to  Shelor  on 
the  examination  before  the  commissioner.  From  this 
evidence,  and  from  other  circumstances  proved  in  the 
case,  it  is  manifest  that  the  prosecution  proceeded 
from  a  desire  and  purpose  on  the  part  of  the  defen- 
dants to  injure  the  plaintiff,  and  was  therefore  ma- 
licious. 

Upon  the  whole  matter,  I  conclude  that  the  plaintiff 
proved  his  case,  and  was  entitled  to  a  verdict.  He 
was  maliciously,  and  without  probable  cause,  arrested 
and  prosecuted  on  a  false  charge  of  felony.  He  was 
taken  from  his  home  and  his  family,  carried  to  a  dis- 
tant place,  and  there  tried  by  a  jury  of  strangers;  in 
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the  coarse  of  the  trial  was  imprisoned;  and  besides     l?77. 
the  ignominy  and  annoyance  to  which  he  was  sab-    Term, 


V. 

Shelor. 


jected,  it  was  proved  that  he  incurred  costs  to  the 

amoant  of  six  hundred  dollars  in  defence  of  the  prose-     ^^j 
cation.    A  special  jury,  selected  under  the  law,  as- 
sessed his  damages  at  $1,000.    The  learned  judge  who 
presided  at  the  trial  found  no  fault  with  the  verdict, 
nor  do  I  find  any. 

I  am  therefore  of  opinion  to  aflirm  the  judgment  of 
the  circuit  court  with  damages. 

Judgment  affirmed. 
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Fay  v.  The  Commonwealth. 

January  25. 

1877.      I.  F  is  indicted  for  the  larceny  of  I208  of  notes  of  United  States  ciir« 
January  rency,  the  property  of  R.    The  proofs  refer  to  Fs  obtaining  money 

from  R  by  false  pretences.  To  sustain  the  prosecution  the  common- 
wealth must  prove  every  fact  which  would  be  required  to  be  alleged 
in  an  indictment  for  obtaining  money  on  false  pretences. 

2.  In  such  an  indictment  it  would  be  a  material  all^ation  that  the  money 

was  obtained  by  the  false  pretence  all^^ed,  and  therefore  it  is  neces- 
sary to  be  proved  under  the  indictment  for  larceny  in  order  to  a  con- 
viction. 

3.  The  false  pretences,  either  with  or  without  other  causes,  must  have  had 

a  decisive  influence  upon  the  mind  of  the  owner,  so  that  without  their 
weight  he  would  not  have  parted  with  hb  property. 

4.  Unless  the  selling  of  the  property  by  F  to  R  was  by  false  pretence,  with 

intent  to  defraud  the  buyer,  the  case  is  not  within  the  statute.  There- 
fore the  fraudulent  intent  must  have  existed  at  the  time  the  false  pre- 
tences were  made,  by  which  the  money  was  obtained. 

5.  In  the  absence  of  proof,  that  such  money  as  is  charged  in  the  indict- 

ment to  have  been  stolen  was  received  by  the  prisoner,  he  cannot  be 
properly  convicted. 

In  September,  1876,  William  Fay  was  indicted  in 
the  hustings  court  of  the  city  of  Richmond,  for  steal- 
ing divers  notes  of  the  United  States  currency  amount- 
ing to  two  hundred  and  eight  dollars,  the  property  of 
Nelson  Randolph.  He  was  tried  at  the  October  term 
of  the  court,  and  was  found  guilty,  and  the  term  of 
his  imprisonment  in  the  penitentiary  was  fixed  by  the 
jury  at  three  years.  The  prisoner  then  moved  the 
court  for  a  new  trial,  which  was  refused  by  the  court; 
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and  sentence  according  to  tbe  verdict  was  passed  npon     '^77- 

him.  Tenn. 

The  prisoner  excepted  to  the  opinion  of  the  court 

overruling  his  motion  for  a  new  trial;  and  the  facts  as  ^^^*^  ^^®^ 
shown  by  the  bill  of  exceptions  were  as  follows : 

Sometime  in  the  spring  of  1873,  at  Seabrook's  ware- 
house«  the  prisoner  had  an  interview  with  one  George 
E*  Bowden,  the  owner  of  two  lots  of  land,  in  which 
Bowden  expressed  his  willingness  to  sell  the  two  lots 
together  for  three  hundred  dollars,  but  declared  he 
would  not  sell  them  separately.  In  the  latter  part  of 
January,  1874,  the  prisoner  sold  one  of  these  lots  to 
Kelson  Bandolph,  a  colored  man,  for  two  hundred  dol- 
lars, telling  him  that  be  owned  them;  and  Randolph 
paid  him  fifty  dollars  in  cash,  and  agreed  to  pay  the 
residue  in  monthly  installments  of  fifteen  dollars  each. 
About  the  8th  or  9th  of  February,  1874,  the  prisoner 
called  on  Bowden  and  said,  '^I  have  come  for  those 
lots;"  and  Bowden  replied,  "Tou  can  have  them." 
The  prisoner  asked  on  what  terms  as  to  time,  the 
amount  being  mutually  understood,  and  nothing  being 
said  about  it  at  that  time;  and  it  was  agreed  that  fifty 
dollars  of  the  amount  (including  the  two  lots)  should 
be  paid  cash,  and  the  residue  in  three  notes  at  eight, 
sixteen,  and  twenty-four  months.  The  prisoner  paid 
the  cash  and  executed  the  notes,  which,  at  prisoner's 
request,  were  dated  on  the  1st  of  February,  as  was  tbe 
contract,  the  actual  time  of  contract  being  the  9th  or 
10th  of  February,  whereupon  a  paper  was  drawn  up 
and  delivered  by  Bowden  to  Fay,  setting  forth  the  con- 
tract, which  paper  was  as  follows: 

Vol.  xxvni — 115 
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1877. 

January  Richmond,  Va.,  February  let,  1874. 


Tenn. 


Fay'^  Case 


This  Ist  day  of  February,  1874,  between  Gteo.  E. 
Bowden,  of  the  city  of  Richmond,  of  the  first  part, 
and  Wm.  Fay,  of  the  said  city,  of  the  second  part, 
doth  agree,  in  consideration  of  the  sum  of  three  hun- 
dred dollars,  payable  one-fourth  cash  and  the  balance 
in  three  equal  instalments  of  eight,  sixteen  and  twenty- 
four  months  (with  interest  added)  respectively,  after 
date,  to  convey  to  Wm.  Fay,  of  the  second  part,  or  his 
heirs  or  assigns,  certain  real  property  in  the  county  of 
Henrico,  state  of  Virginia,  as  follows :  all  that  certain 
lot,  piece  or  parcel  of  land  lying  and  being  in  the 
county  of  Henrico,  near  Union  hill,  on  the  west  side 
of  25th  street,  between  R  and  S  streets,  fronting  sixty 
feet  on  25th  street,  running  back  between  parallel 
lines  one  hundred  and  twenty-five  feet  to  an  alley  in 
common  fourteen  feet,  designated  as  lots  Nos.  six  and 
seven  in  square  121  of  Adam's  plan,  being  the  same 
land  conveyed  to  the  said  George  E.  Bowden,  of  the 
first  part,  by  deed  dated  July  13th,  1868.  And  we  do 
agree  that  the  title  to  the  above  property  shall  be  re- 
tained until  all  the  purchase  money  is  paid. 

Geo.  E.  Bowden, 
WiLLUM  Fay. 

It  was  further  proved,  that  on  the  delivery  of  this 
paper,  the  prisoner  said  to  Bowden,  **I  have  made 
one  hundred  dollars  to-day,  for  I  have  sold  those  lots 
to  two  colored  men;"  and  asked  that  the  deed  should 
not  be  made  until  they  paid,  and  then  made  to  them, 
to  save  expense;  that  Bowden  replied,  **I  don't  care, 
as  I  have  got  my  price;"  that  the  prisoner  thence- 
forward paid  the  taxes  on  the  lots,  Bowden  declining 
to  pay  when  the  bills  were  presented  to  him,  and  send- 
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ing  the  collectors  to  Fay,  the  prisoner,  telling  them  that    JJ^77. 
Pay  had  bought  them;  the  taxes  on  Randolph's  lot    Temi. 


being  charged  to  him,  and  paid  by  him  to  Pay  in  the 

first  payment  to  Fay;   that  when  the  prisoner's  first   *^^ 
note  fell  due  he  failed  to  pay  it,  saying  the  negroes 
had  not  paid  him;  that  he  paid  it  eventually,  but  in 
instalments. 

And  that  he  failed  to  pay  the  balance,  continuing 
his  excuse  for  failure  to  pay  on  the  same  ground,  and 
did  not  pay  at  all;  the  balance  remaining  unpaid  until 
paid  by  the  negro,  Randolph,  in  April  1876,  to  Bow- 
den,  in  order  to  get  his  title;  and  that  Randolph  never 
knew  or  was  informed  that  the  property  did  not  be- 
long to  Fay  until  he  asked  for  his  deed. 

It  was  further  proved  that  shortly  after  the  last  pay- 
ment on  said  note.  Fay  went  into  bankruptcy,  and  has 
never  paid  the  other  notes. 

It  was  further  proved,  that  upon  Nelson  Randolph 
completing  his  payments  as  agreed,  Fay  gave  him  the 
following  order  on  Bowden,  to  wit : 

April  3,  76. 
Mr.  Bowden: 

Sir, — This  is  to  certify  that  Nelson  Ran- 
dolph has  paid  all  except  $1.00  for  one  lot  of  land  on 
25  St.,  in  sq.  121,  fronting  on  25  st.  30  ft,  running 
back  125  ft.,  it  being  the  south  lot.  Is  entitled  to  his 
deed  as  soon  as  he  pays  the  balance  and  I  settle  with 
you. 

Wm.  Fat. 

That  Randolph  went  to  see  Bowden  with  Fay's 
order,  but  that  Bowden  refused  to  give  Randolph  his 
deed  unless  the  balance  of  the  one  hundred  and  fifty 
dollars  due  on  that  lot  by  Fay  was  paid  to  him,  and 
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1877.    Ye^y  himself,  a  few  days  after,  weut  with  Randolph  to 
Tenn.    see  Bowden,  with  the  same  result,  and  that  Randolph 


• finally  paid  his  balance,  amoanting  to  eighty-seven 

*^  ^  ^  dollars  of  principal  and  interest,  when  Bowden  exe- 
cuted his  deed  to  Randolph,  the  prisoner  telling  him 
that  was  the  best  thing  to  do,  and  promising  to  reim- 
burse him ;  which  he  had  not  done. 

It  was  further  proved  that  the  prisoner  had  lived  in 
the  city  for  above  twenty  years,  and  was  a  man  of 
good  repute. 

Upon  the  application  of  the  prisoner,  a  writ  of  error 
and  supersedeas  was  awarded  by  this  court. 

Crumpj  Young  and  Keiley^  for  the  prisoner. 

The  Attorney  General^  for  the  commonwealth. 

Anderson,  J.,  delivered  the  opinion  of  the  court 

This  is  a  prosecution  in  fact  for  obtaining  money  on 
false  pretences,  which  is  made  larceny  by  the  statute ; 
and  the  indictment  is  for  larceny. 

It  is  a  reasonable  proposition,  that  upon  this  indict^ 
ment  it  is  necessary  for  the  commonwealth  to  prove 
every  fact  which  would  be  required  to  be  alleged  in 
an  indictment  for  obtaining  money  on  false  pretences. 
And  in  such  indictment  it  would  be  a  material  allega- 
tion that  the  money  was  obtained  by  the  false  pretence 
alleged,  and  therefore  was  necessary  to  be  proved  in 
this  indictment  in  order  to  a  conviction.  The  false 
pretence  must  be  the  instrument  of  the  cheat.  Bishop 
on  Criminal  Law,  §  437.  The  pretence  need  not  have 
been  the  only  inducement.  If,  operating  either  alone 
or  with  other  causes,  it  had  a  controlling  influence,  bo 
that  but  for  it  the  person  to  whom  it  was  addressed 
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wonld  not  have  yielded,  it  is  sufficient    In  a  note  to     '^77- 
the  above  section  the  author  says:    In  Commonwealth    Term. 


V.  DreWj  19  Pick.  R.  179,  Morton^  J.,  stated  the  true 

doctrine  thus:  "that  the  false  pretences,  either  with  ^^^^^^^ 
or  without  the  cooperation  of  other  causes,  had  a  de- 
cisive influence  upon  the  mind  of  the  owner,  so  that 
without  their  weight  he  would  not  have  parted  with 
his  property."  In  People  v.  HayneSy  11  Wend.  R.  657, 
14  Wend.  546,  Chancellor  Wcdworth  employed  much 
the  same  language,  saying:  "It  is  not  necessary  to 
<5onstitute  the  offence  of  obtaining  goods  by  false  pre- 
tences, that  the  owner  should  have  been  induced  to 
part  with  his  property  solely  and  entirely  by  pretences 
which  were  false;  but  if  the  jury  are  satisfied  that  the 
pretences  proved  to  have  been  false  and  fraudulent 
were  a  part  of  the  moving  causes  which  induced  the 
owner  to  part  with  his  property,  and  that  the  defend- 
iint  would  not  have  obtained  the  goods  if  the  false  pre- 
tences had  not  been  superadded  to  statements  which 
may  have  been  true,  or  to  other  circumstances  having 
-a  partial  influence  upon  the  mind  of  the  owner,  they 
will  be  justified  in  finding  the  defendant  guilty  of  the 
oflfence  charged,  within  the  letter  as  well  as  the  spirit 
of  the  statute  on  the  subject"  Other  inducements 
may  have  combined  with  the  fiEtlse  pretences  to  induce 
the  owner  to  part  with  his  property;  but  it  must  ap- 
pear that  but  for  the  false  pretences  the  owner  would 
not  have  parted  with  his  property — that  they  had  the 
controlling,  prevailing  influence.  Anable's  casey  24 
«ratt.  568,  567. 

The  only  proof  of  any  false  pretence  in  this  case,  or 
that  the  prisoner  made  any  statement  that  was  not 
strictly  true  is,  that  he  said  he  was  the  owner  of  the 
lots.  It  appears  from  the  certificate  of  facts  that,  in 
the  spring  of  1878,  the  prisoner  had  an  interview  with 
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1877.     Qeorge  E.  Bowden,  the  owner  of  two  lots  of  land,  in 
Term     which  Bowden  expressed  bis  willingness  to  sell  the 


two  lots  together  for  $300,  but  declared  that  he  would 

^^^  ^not  sell  them  separately;  and  that  afterwards,  in  the 
latter  part  of  January  1874,  the  prisoner  sold  one  of 
them  to  I^elson  Randolph,  a  colored  man,  for  $200» 
telling  him  he  owned  them;  that  Randolph  paid  him 
fifty  dollars  in  cash,  and  agreed  to  pay  the  balance  in 
monthly  instalments  of  fifteen  dollars  each.  It  is  con- 
tended for  the  commonwealth,  that  ^'telling  him  that 
he  was  the  owner  of  the  lot''  was  a  false  pretence. 
But  it  is  not  proved  that  he,  Randolph,  was  influenced 
by  that  declaration  to  make  the  purchase,  and  that  he 
would  not  have  purchased  and  made  the  cash  pay- 
ments but  for  that  declaration  of  the  prisoner,  nor  can 
it  be  inferred.  It  is  rather  to  be  presumed  that  Ran- 
dolph desiring  to  have  the  lot  would  have  accepted  the 
offer  of  the  prisoner  if  he  had  said  nothing  to  him 
about  the  ownership,  as  he  made  no  inquiry  of  him 
about  it,  so  far  as  this  record  shows.  It  does  not  ap- 
pear that  the  declaration  made  by  the  prisoner  was 
made  in  response  to  an  inquiry  made  by  Randolph,  but 
seems  to  have  been  incidentally  mentioned  by  the  pri- 
soner. This  defect  in  the  proof,  if  it  had  been  in  the 
allegations  of  an  indictment  for  obtaining  money  on 
false  pretences,  would  have  been  fatal  on  demurrer, 
and  it  would  seem  ought  to  avail  the  prisoner  as  effec- 
tually in  this  proceeding.  The  court  is  of  opinion,, 
therefore,  that  upon  this  ground  the  verdict  was  con- 
trary to  the  law  and  the  evidence,  and  ought  to  have 
been  set  aside. 

The  court  is  further  of  opinion,  that  unless  the  sell- 
ing was  by  false  pretence,  vriih  inient  to  defraud  the  buyer y 
the  case  is  not  within  the  statute.  It  follows  that  the 
fraudulent  intent  must  have  ezbted  at  the  time  Uie^ 
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felse  pretences  were  made,  by  which  the  money  was     '^77. 
obtained.    If  there  was  an  intention  by  the  prisoner  to    Tenn. 


defraud  Randolph,  he  could  not  have  intended,  when " 

he  sold  him  the  lot,  and  received  fifty  dollars  in  part  of  *^^ 
the  price,  ever  to  pass  to  him  title  for  the  same.  But 
the  facts  as  certified  by  the  court  show  the  contrary. 
It  is  a  fair  inference  from  them  that  he  bad  previously 
been  in  treaty  with  Bowden  for  the  purchase  of  the 
lots,  and  ascertained  that  he  could  purchase  them  to- 
gether for  three  hundred  dollars,  and  was  well  satisfied 
that  all  that  was  necessary  for  him  to  do  was  to  accept 
Bowden's  ofier,  and  the  lots  were  his;  and  finding 
that  he  could  sell  each  lot  for  two  hundred  dollars,  and 
make  a  handsome  speculation,  he  determined  to  take 
them  at  Bowden's  offer,  and  considered  them  as  vir- 
tually  his.  It  is  evident  that  he  had  no  purpose  to 
cheat  Randolph  by  inveigling  him  to  pay  him  his  mo- 
ney for  property  which  he  had  no  right  to  sell  him, 
and  for  which  he  could  not  and  did  not  intend  to  make 
him  a  title.  This  is  shown  by  the  fact,  that  a  few  days 
after  the  sale  to  Randolph  he  went  to  Bowden  and 
completed  the  contract  of  purchase  with  him,  paying 
him  in  cash  fifty  dollars,  the  money  or  the  amount  he 
had  received  from  Randolph,  and  executing  his  notes 
for  the  deferred  payments,  and  entering  into  articles  of 
agreement  with  him,  setting  out  the  terms  of  the  sale 
and  purchase,  informing  him  that  he  had  sold  each  of 
the  lots  for  two  hundred  dollars,  at  an  advance  of  one 
hundred  dollars  on  the  price  he  was  to  pay  him  for 
them,  and  requesting  him,  when  the  purchase  money 
was  paid,  to  convey  the  lots  respectively  to  his  vendees. 
By  this  conduct  he  showed  a  bona  Jide  intention  that 
Randolph  should  get  what  he  sold  him,  and  for  which 
he  had  received  the  cash  payment,  and  conclusively 
repels  the  idea  of  an  intent  to  cheat  or  defraud  him  in 
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1877.    ^he  sale.    If  in  his  subsequent  dealings  with  him  there 
Tenn.    was  evidence  to  show  that  he  had  changed  his  purpose, 


and  sought  to  cheat  and  defraud  him,  which  we  think 

*^^  ^  there  is  not,  it  could  not  make  the  previous  act  fraudu- 
lent and  criminal,  which  was  boiiafide  and  lawful.  The 
payments  which  he  afterwards  received  from  Kan- 
dolph,  though  in  small  sums,  be  ought  to  have  turned 
over  to  Bowden  until  he  had  secured  title  to  Ran- 
dolph, and  to  have  run  no  risk  of  not  being  able  to 
make  the  payments  to  Bowden  when  they  fell  due. 
But  it  would  be  9  harsh  judgment  to  say  that  his  not 
doing  so  evidenced  an  intention  to  cheat  and  defraud 
Randolph.  It  is  more  probable,  and  it  is  more  just  to 
conclude,  that  he  calculated  upon  being  able,  and  bona 
fde  intended  to  make  the  payments  to  Bowden  when 
they  fell  due  from  other  sources,  in  which  he  was  dis- 
appointed by  misfortunes,  which  reduced  him  to  bank- 
ruptcy; and  that  his  failure  to  fulfill  his  contract,  and 
to  secure  Randolph's  title  was,  though  censurable, 
rather  his  misfortune  than  a  crime.  But  he  had  re- 
duced the  amount  due  on  Randolph's  lot  to  eighty- 
seven  dollars,  which  Randolph  paid  to  Bowden,  and 
received  his  deed  with  the  approval  of  the  prisoner, 
who  though  discharged  from  his  legal,  liability  by  the 
act  of  bankruptcy,  revived  it  by  his  promise  to  refund 
the  amount  to  Randolph.  The  court  is  clearly  of 
opinion  that  the  evidence  is  wholly  insufficient  to 
establish  the  fraudulent  intent,  which  conclusion  is 
strengthened  by  the  fact  that  the  prisoner  has  resided 
in  this  city  for  twenty  years  in  good  repute. 

The  indictment  charges  the  larceny  of  divers  notee 
of  the  United  States  currency,  for  the  payment  of  di- 
vers sums  of  money,  in  the  whole  amounting  to  the 
sum  of  $208,  the  property  and  notes  of  Nelson  Rui- 
dolph.     The  evidence  does  not  show  that  the  prisoner 
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received  from  Randolph  notes  in  United  States  cur-  ^^^77' 

^  January 

rency.    The  proof  is,  that  he  received  fifty  dollars  in  Term. 


cash,  and  that  Randolph  agreed  to  pay  the  balance  in 

monthly  installments  of  $15  each.  Upon  the  authority  ^*^'^  ^^*^ 
of  the  case  of  Johnson  v.  Commonwealth^  24  Gratt.  555, 
the  court  is  of  opinion  that  in  the  absence  of  proof  that 
such  money  as  was  charged  by  the  indictment  to  have 
been  stolen  was  received  by  the  prisoner,  the  jury  was 
not  warranted  in  finding  a  verdict  against  him.  Upon 
the  foregoing  grounds  the  court  is  of  opinion  to  re- 
verse the  judgment  and  to  remand  the  cause. 

Judgment  rbvbrsbd. 


Vol.  XXVIII — 116 
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HoBACK  V.  The  Commonwealth. 

February  i. 

1877.      On  an  indictment,  under  ch.  202,  J  29,  of  the  Code  of  1873,  ^^  H,  for 

jMiuary  ^^^  jj^  maliciously  and  of  his  malice  aforethought  did  shoot  one  S^ 

xeim* 

the  jury  returned  their  verdict:    "We,  the  jury,  find  the  defendant 

H  not  guilty  of  malicious  shooting,  as  in  the  within  indictment 
charged,  but  guilty  of  unlawful  shooting  with  intent  to  maim,  dis> 
figure  and  kill,  and  fix  his  term  of  confinement  in  the  penitentiary  at 
two  years."  The  verdict  is  to  be  read  in  connection  with  the  indict- 
ment, and  therefore  sufiiciently  indicates  the  person  shot. 

The  case  is  stated  by  Moncure^  P.,  in  his  opinion. 

Orockeii  ^  Blair,  for  the  prisoner. 

The  Attorney  General,  for  the  commonwealth. 

MoNCURB,  P.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit 
court  of  Wythe  county,  rendered  on  the  22d  day  of 
September,  1876,  convicting  the  plaintiff  in  error 
John  Eoback,  of  felony,  and  sentencing  him  therefor 
to  imprisonment  in  the  penitentiary  for  the  term  of 
two  years.  He  was  indicted,  for  that  he  "feloniously 
and  of  his  malice  aforethought,  did  shoot  one  Br6wn 
Beagle,  with  intent  him,  the  said  Brown  Seagle,  to 
maim,  disfigure,  disable  and  kill."  On  his  arraign- 
ment he  pleaded  not*  guilty,  on  which  plea  issue  was 
thereupon  joined,  which  issue  was  tried  by  a  jury. 

After  having  been  duly  sworn,  and  heard  the  evi- 
dence and  argument  of  counsel,  the  jury  returned  a 
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verdict  in  the  following  words,  viz:   "We  the  jury    ^877- 
find  the  defendant,  John  Hoback,  not  guilty  of  mali-    Term. 


cious  shooting,  as  in  the  within  indictment  charged, 

but  guilty  of  unlawful  shooting,  with  intent  to  maim,  ^^  ^ 
disfigure,  disable  and  kill,^  and  fix  his  term  of  confine- 
ment in  the  state  penitentiary  at  two  years/'  And 
thereupon  the  prisoner,  by  his  counsel,  gave  notice 
that  on  to-morrow  he  would  move  the  court  in  arrest 
of  judgment,  and  to  set  aside  the  verdict  of  the  jury 
and  grant  a  new  trial,  but  did  not  state  the  grounds  of 
the  motion,  so  far  as  appears  from  the  record.  On  the 
next  day  the  motion  was  accordingly  made,  and  the 
court  took  time  to  consider  the  same.  Afterwards, 
and  on  another  day,  to  wit,  on  the  said  22d  day  of 
September,  1876,  the  court,  having  considered  the 
motion  in'  arrest  of  judgment,  and  to  set  aside  the 
verdict  of  the  jury  and  grant  a  new  trial,  overruled 
the  said  motion;  to  which  ruling  of  the  court,  it  is 
stated  in  the  record,  that  the  prisoner  by  his  counsel 
excepted,  though  there  is  no  bill  of  exceptions  in  the 
record.  Nothing  further  being  alleged  in  arrest  or 
delay  of  judgment,  the  same  was  then  accordingly 
rendered  as  aforesaid.  To  that  judgment  the  prisoner  ** 
applied  to  a  judge  of  this  court  for  a  writ  of  error, 
which  was  accordingly  awarded. 

But  one  error  in  the  judgment  is  assigned  in  the 
petition  for  a  writ  of  error.  After  setting  out  the  ver- 
dict of  the  jury,  the  petitioner  proceeds  to  assign  the 
errdr  in  these  words:  "Now  nowhere  in  this  verdict 
does  the  jury  say  whom  it  was  that  petitioner  unlaw- 
fully shot,  &c.  It  charges  a  simple  unlawful  shooting, 
but  omits  all  mention  of  any- person  injured.  The 
first  part  of  the  verdict  refers  to  *  within  indictment,' 
but  does  not  name  person  shot  The  latter  clause,  or 
*  guilty '  clause  does  not  even  refer  to  the  ^  within  in- 
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1877.     dictment/    This  verdict  was  clearly  too  uncertain  in 

January  "^ 

Tenn.    SO  grave  a  case,  and  the  court  erred  in  refnsiog  to  set 

it  aside  and  grant  a  new  trial  and  to  arrest  the  judg- 

Case,     ment." 

It  is  impossible  to  misunderstand  the  verdict  of  the 
jury,  and  if  there  be  any  defect  in  it,  it  is  purely  tech- 
nical, and  no  doubt  would  have  been  at  once  removed 
if  the  attention  of  the  court  had  been  called  to  it  before 
the  discharge  of  the  jury. 

But  is  there  even  a  technical  defect?  Certainly 
therjd  is  not  a  substantial  defect. 

A  verdict  of  a  jury  in  a  criminal  case  must  always 
be  read  in  connection  with  the  indictment;  and  if  it 
be  certain,  upon  reading  them  together,  what  is  the 
meaning  of  the  verdict,  it  is  sufficiently  certain.  The 
indictment  is  never  copied  or  repeated  in  the  verdict; 
nor  need  the  charge  be  set  out  in  the  latter  with  any- 
thing like  the  same  particularity  with  which  it  is  set 
out  in  the  former.  The  verdict  refers  to  and  adopts 
the  indictment,  in  whole  or  in  part,  either  expressly 
or  by  plain  implication.  When  the  indictment  con- 
tains but  one  charge,  of  which  the  accused  must  be 
either  guilty  or  not  guilty,  and  the  verdict  simply  is, 
"we,  the  jury,  find  the  prisoner  guilty,"  or  "  not  guilty," 
as  the  case  may  be,  what,  then,  is  the  meaning  of  the 
words  of  the  verdict — guilty  or  not  guilty  of  what? 
Of  course,  of  the  offence  charged  against  him  in  the 
indictment.  Now,  if  we  take  away  the  indictment, 
the  verdict,  taken  by  itself,  will  *be  nonsense.  But, 
taken  in  connection  with  the  indictment,  as  it  always 
is  and  must  be  taken,  it  is  perfectly  plain.  The  ver- 
dict is  a  direct  response  to  the  issue  of  guilty  or  not 
guilty,  which  the  jury  are  sworn  to  try.  It  is  a  di- 
rect response  to  the  question,  which,  after  the  jury 
have  come  into  court  and  announced  their  agreement 
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in  their  verdict,  the  clerk,  in  the  presence  of  the  pris-    ^^77- 
oner,  and  after  telling  the  jury  to  look  upon  him,  pro-    Term. 

pounds  to  them,  viz:     "How  say  you?    Is  he  guilty 

of  the  offence  whereof  he  stands  indicted,  or  not     ^^  ^ 
guilty?'*     8  Rob.  Pr.,  old  ed.,  262. 

But  sometimes  an  indictment  contains  several 
counts,  or  an  offence  charged  in  one  count  is  a  generic 
offence  which  embraces  several  species  of  the  same 
offence.  If  in  such  cases  the  jury  find  the  accused 
guilty  of  all  the  offences  charged  in  the  several  counts, 
or  of  the  whole  offence  charged  in  an  indictment  con- 
taining but  one  count,  they  have  nothing  to  do  but  to 
find  him  "guilty,"  unless  the  offence  charged  be  mur- 
der, in  which  case  the  statute  requires  them  further  to 
find  whether  he  is  guilty  of  murder  in  the  first  or  sec- 
ond degree. 

But  if  in  such  cases  the  jury  find  the  accused  guilty 
of  some  only  of  the  offences  charged  in  the  several 
counts,  or  only  of  some  specific  offence  embraced  in  a 
larger  offence  charged  in  one  count,  a  simple  verdict 
of  guilty  or  not  guilty  will  not  do;  but  the  jury  must 
sufficiently  designate  the  counts  under  which,  or  the 
specified  offence  of  which,  they  find  the  accused  guilty, 
to  make  their  meaning  intelligible. 

This  is  a  case  of  the  latter  class,  in  which  it  was  not 
enough  for  the  jury  to  find  a  verdict  simply  of  guilty; 
but  it  was  necessary  for  them  to  designate  sufficiently 
the  specific  offence  of  which  they  intended  to  find  the 
accused  guilty,  reading  their  verdict  in  connection 
with  the  indictment,  as  before  stated.  Have  they 
done  so  in  this  case? 

The  law  under  which  this  case  arises  may  be  found 
in  the  Code  of  1878,  ch.  187,  §  10,  and  ch.  202,  §  29. 

Chapter  187,  section  10,  declares  that  "if  any  per- 
son maliciously  shoot/'  &c.,  any  person,  "with  intent 
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1877.     iQ  maim,  disfigure,  disable  or  kill,  he  shall,"  &c.    "H 
Term,    such  act  be  done  uniawfully,  bat  not  maliciously,  with 


the  intent  aforesaid,  .the  offender  shall,"  &c.     Under 

Case.  ^  ^^^^  chapter  and  section,  the  indictment  against  the 
accused  might  have  contained  two  counts,  one  for 
doing  th&  act  maliciously,  and  the  other  for  doing  it 
unlawfully  only;  and  the  accused,  in  that  case,  might 
have  been  found  guilty  under  either  of  the  counts, 
according  to  the  facts  as  proved  before  them. 

But  chapter  202,  section  29,  declares  that  *^on  any 
indictment  for  maliciously  shooting,"  &c.,  a  person, 
"with  intent  to  kill  him,  the  jury  may  find  the  accused 
not  guilty  of  the  offence  charged,  but  guilty  of  mali- 
ciously doing  such  act  with  intent  to  maim,  disfigure 
or  disable,  or  unlawfully  doing  it  with  intent  to  maim, 
disfigure,  disable  or  kill  such  person." 

The  indictment  in  this  case  was  under  the  latter 
chapter  and  section,  that  is,  for  maliciously  shooting  a 
person  with  intent  to  kill  him.  The  jury  certainly 
intended,  under  the  direction  and  authority  of  that 
chapter  and  section,  to  find  the  accused  not  guilty  of 
the  offence  as  charged,  that  is,  of  maliciously  doing 
the  act,  but  guilty  of  unlawfully  doing  it,  with  intent 
to  maim,  disfigure,  disable  or  kill  such  person.  Have 
they  sufficiently  indicated  their  intention  in  their  ver- 
dict?    We  think  they  have. , 

Now  look  at  the  verdict  iti  connection  with  the  in- 
dictment and  with  the  section  under  which  it  was 
found,  and  how  can  we  understand,  the  verdict  other- 
wise? 

"  We,  the  jury,  find  the  defendant,  John  Hoback, 
not  guilty  of  malicious  shooting,  as  in  the  within  in- 
dictment charged."  This  certainly  is  plain  enough, 
and  sufficiently  ignores  the  charge  of  maliciously  do- 
ing the  act.    It  expressly  refers  to  the  indictment,  on 
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the  back  of  which  it  is  written.    And  it  thus  proceeds.  ,'^77* 

^  ^  January 

after  a  mere  comma,  *^  but  guilty  of  unlawful  shooting  Term. 


with  intent  to  maim,  disfigure,  disable  and  kill,  and 

:fix  his  term  of  confinement  in  the  state  penitentiary  at  ^g.  * 
two  years."  Are  not  the  meaning  and  effect  of  the 
verdict  and  indictment,  construed  together,  precisely 
the  same  as  if  the  words  "of  his  malice  aforethought" 
were  not  in  the  indictment,  the  word  "unlawfully" 
was  there  in  their  stead,  and  the  verdict  of  the  jury 
was  simply  a  verdict  of  "guilty."  Can  we  place  upon 
the  verdict  so  unreasonable  a  construction  as  to  make 
it  doubtful  whether  the  jury  intended  to  find  that 
Brown  Seagle  was  the  person  shot,  or  that  no  person 
was  in  fact  shot?  See  1  Chit.  Cr.  Law,  636  marg.  and 
seq.;  2  Va.  Ca.  231,273. 

Canada's  case^  22  Qratt.  899;  and  Randall's  case^  24 
'  Id.  644,  are  cited  by  the  counsel  of  the  plaintiff  in 
error  as  fully  sustaining  their  view  of  the  case.  We 
do  not  think  they  at  all  sustain  it.  In  Canada's  case, 
the  prisoner  was  indicted  for  making  an  assault  upon 
another,  and  feloniously  and  maliciously  cutting  him, 
Ac,  with  intent,  &c.  The  jury  found  "the  prisoner 
not  guilty  of  the  malicious  cutting  and  wounding,  as 
charged  in  the  within  indictment,  but  guilty  of  an  as- 
sault and  battery,  as  charged  in  the  within  indictment, 
and  assessing  his  fine  at  $500."  Held:  This  is  an  ac- 
quittal of  the  prisoner  of  the  felony  charged,  whether 
of  the  malicious  or  unlawful  cutting,  &c.,  with  intent 
to  maim,  &c. ;  an<^  it  is  a  conviction  for  the  misde- 
meanor of  assault  and  battery.  We  cannot  conceive 
how  that  case  can  give  any  support  to  the  view  of  the 
prisoner's  counsel  in  this  case.  BandaWs  case  seems 
to  be  more  pertinent  to  this.  There  the  prisoner  was 
indicted,  for  that  he,  "with  malice  aforethought,"  did 
*^  unlawfully  shoot  and  wound  I.  S.  Moore,  with  intent 
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^^77-     him  the  said  I.  S.  Moore,  with  set  purpose  and  malice 
Term,    aforethonght  to  kill  and  murder."    The  jury  found  a 

verdict  in  these  words:  '*  We,  the  jury,  find  the  pris- 

^^  ^  oner,  Henry  Randall,  guilty  of  malicious  shooting, 
and  fix  the  term  of  imprisonment  in  the  penitentiary 
at  five  years." 

There  was  a  motion  in  arrest  of  judgment,  which, 
however,  the  court  below  rendered  according  to  the 
verdict.  The  case  was  brought  to  this  court  by  writ 
of  error,  and  one  of  the  errors  assigned  by  the  plun- 
tiff  in  error  was,  that  the  verdict  found  him  guilty  of 
no  offence  at  all,  having  found  him  guilty  merely  "of 
malicious  shooting."  The  attorney  general  admitted 
that  this  error  was  well  assigned;  and  this  court,  con- 
curring in  that  view,  reversed  the  judgment  of  the 
court  below  on  that  and  another  ground.  Now  if  the 
jury  in  response  to  the  indictment,  and  to  the  question 
propounded  to  them  by  the  clerk  when  they  came  into 
court  to  render  their  verdict,  had  simply  pronounced 
the  prisoner  "guilty,"  it  would  have  been  all  suffi- 
cient, and  have  had  the  same  effect  as  if  they  had  re- 
peated after  the  word  "guilty"  the  whole  charge  con- 
tained in  the  indictment  in  manner  and  form  as  therein 
made.  But  they  found  him  guilty  of  "malicious 
shooting,"  without  saying  whether  anybody,  and  if 
anybody  who  was  shot,  and  with  what  intent  the 
shooting  was,  and  without  referring  to  the  indictment, 
and  it  did  not  even  appear  from  the  record  that  the 
finding  was  endorsed  upon  the  indictment.  The  find- 
ing was  of  a  single  fact  mentioned  in  the  indictment, 
to  wit:  malicious  shooting,  which  in  itself  was  no 
felony,  and  indeed  not  a  criminal  offence  at  all.  We 
herefore  think  that  RandaWs  case  does  not  sustain 
the  view  contended  for  by  the  counsel  of  the  plaintiff 
in  error  in  this  case. 
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A  recent  case  decided  by  the  sopreme  court  of  North    ^'^77. 

*  Januaiy 

Carolina,  74  K  C.  Reports  246^  Staie  y.  Hudson^  was    Tenn. 

brought  to  the  notice  of  this  court  during  the  argu- 

ment  of  this  case,  as  seeming  to  have  some  bearing  ^^'^ 
upon  it.  We  cannot  see  that  it  has.  There  the  indict- 
ment was  for  assault  and  battery,  in  the  ordinary  form. 
The  jury  found  the  defendant  "  guilty  of  shooting." 
"Shooting  at  what?"  enquired  the  judge,  who  de- 
livered the  opinion  of  the  court.  ^^In  what  direction? 
If  at  any  human  object,  was  that  object  within  the 
carrying  distance  of  the  gun,  so  as  to  constitute  an  as- 
sault? If  the  indictment  had  charged  that  the  assault 
was  made  by  shooting  at  the  prosecutor,  possibly  the 
verdict  could  be  sustained  by  the  reasonable  certainty 
of  its  meaning,  to  be  obtained  by  construing  the  bill 
and  verdict  together.  But  the  instrument  contains  no 
such  charge,  and  the  verdict  standing  by  itself  is  there- 
fore senseless,  certainly  it  is  not  responsive  to  the 
indictment"  We  think  that  decision  is  correct,  and 
that  it  is  not  at  all  in  conflict  with,  if  it  does  not  sus- 
tain our  opinion  in  this  case. 

We  think  there  is  no  error  in  the  judgment  of  the 
court  below,  and  that  it  ought  to  be  affirmed. 

JUDeifBMT  APFIRMBD. 


Vol.  2ULvni-r-117 
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RoussBLL  v.  The  Commonwealth. 

February  i. 

1877       ^  ^  indicted  for  larceny  in  the  corporation  court  of  Norfolk  in  October, 
January  1875.    ^^^  clerk,  at  her  instance  twice  sends  a  subpcEna  for  C  as  a 

Term.  witness,  to  the  sheriff  of  Surry,  where  C  lives,  which  are  returned, 

"  came  too  late  to  serve."  He  sends  another,  which  is  not  returned. 
In  June  the  case  is  continued  for  the  conmionwealth.  The  counsd 
of  R  relying  on  the  practice  of  other  clerks,  to  issue  subpatnas  for  a 
witness  once  directed  to  be  summoned,  does  not  direct  the  issue  of 
one  to  the  October  term;  and  one  is  not  issued,  and  C  is  not  present 
when  on  the  2nd  of  October  the  case  is  called  at  that  term.  The 
court  continues  the  case  until  the  9th,  and  the  clerk  Xsj  the  fiist  mail 
(the  next  day)  sends  a  subpcma  for  C,  to  the  sheriff  of  Sorry;  but  on 
the  9th  the  writ  is  not  returned  nor  is  the  witness  present  Though 
the  counsel  for  R  states  in  writing  that  he  has  conversed  with  C,  and 
that  he  will  prove  material  facts,  which  he  states,  in  favor  of  R,  and 
R  swears  that  C  is  a  material  witness  for  her,  and  she  cannot  go  safely 
to  trial  without  him,  and  that  she  can  prove  by  him  the  facts  stated  by 
the  counsel,  the  court  held  justified  in  refusing  a  continuance  of  the 
cause. 

At  the  October  term.  1875  of  the  corporation  coort 
of  Norfolk,  Amedee  Roussell  and  Amelia  Roossell 
were  jointly  indicted,  for,  on  the  7th  of  September, 
1875,  stealing  a  large  quantity  of  jewelry,  a  gold  watch 
and  silver  forks,  the  property  of  Emile  Ooulard.  The 
cases  were  continued  until  the  October  term  1876,  the 
parties  being  admitted  to  bail.  When  the  case  was 
called  at  the  October  term  1876,  the  attorney  for  the 
commonwealth  elected  to  try  them  separately,  and  to 
take  up  first  the  case  of  Amelia  Roussell.  She,  by  her 
counsel,  then  moved  the  court  for  a  contiauance  of 
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the  cause,  upon  the  ground  of  the  absence  of  George     '^77. 
T.  Clarke,  a  material  witness  for  her,  who  lived  in  the    Term. 


-county  of  Surry.    The  counsel  stated  in  writing  that 

he  had  conversed  with  Clarke,  and  he  expected  to  ^^,^3^  ^ 
prove  by  him  that  Goulard,  the  prosecutor  in  the  case, 
and  the  main  witness,  was  unworthy  of  belief,  and 
that  disposition  had  been  made  of  part,  if  not  the 
whole,  of  the  property  alleged  by  Goulard  to  have  been 
stolen  by  the  prisoners  prior  to  the  time  at  which  the 
prisoners  were  charged  with  the  theft.  And  the 
prisoner  made  oath  to  the  materiality  of  the  witness, 
and  that  she  could  not  go  safely  to  trial  without  him. 
That  she  expected  to  prove  by  him  that  Goulard  was 
unworthy  of  belief,  and  that  some,  if  not  all,  of  the 
articles  alleged  to  have  been  stolen  by  her  were  dis- 
posed of  by  Goulard,  in  Surry  county,  before  the  day 
on  which  it  is  alleged  she  stole  them. 

It  appeared  that  in  September  1875,  before  the  in- 
dictment was  found,  the  prisoner  had  caused  a  sub- 
pcena  to  be  issued  by  the  clerk  of  the  corporation  court 
for  Clarke,  addressed  to  the  sheriff  of  Surry  county, 
returnable  October  7th,  1875;  which  was  returned  by 
sheriff,  "came  to  hand  11th  day  of  October  1875,  too 
late  to  be  executed.'*  That  on  the  19th  of  October 
the  counsel  caused  to  be  issued  two  subpoenas  for  Clarke, 
returnable  to  the  November  term;  and  one  of  these  he 
mailed  to  the  sheriff  of  Surry,  and  the  other  to  Clarke; 
but  no  return  was  made  of  said  writs.  That  on  the  4th 
of  November  the  court  caused  a  rule  to  be  issued 
against  Clarke,  directed  to  the  sheriff  of  Surry  county, 
returnable  on  the  10th  of  November,  on  which  there 
was  a  return  of— "came  to  hand  November  16th,  too 
late  to  execute.*'  That  Clarke  being  a  member  of  the 
legislature,  the  case  was  continued  to  the  April  term 
of  the  court;  but  the  clerk  by  mistake  issued  a  sub^ 
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1877.    poena  returnable  to  March  term,  which  was  returned 
Term,    ezocuted.    Nothing  was  done  at  the  April  term  in  the^ 


case.    At  the  June  term  Clarke  was  present;  but  the 

^^  *case  was  continued  for  the  commonwealth.  That 
prisoner's  counsel  relying  upon  what  was  the  habit  of 
clerks  in  other  courts  to  regularly  issue  subpoenas  in 
all  cases  when  once  an  order  had  been  given,  to  every 
term  of  the  court  in  which  the  case  was  docketed  for 
trial,  without  further  directions,  did  not  give  any  addi- 
tional memorandum  to  the  clerk  directing  said  wit- 
ness, Clarke,  to  be  svbpoenead.  That  on  the  2d  of  Oo^ 
tober  1876,  upon  the  calling  of  the  case  for  trial,^ 
Clarke  being  absent,  not  being  summoned,  and  no  di- 
rections given  to  the  clerk  since  the  first  calling  of  the 
cause,  on  motion  the  court  continued  the  case  in  order 
to  get  said  witness  present,  to  the  9th  day  of  October 
1876.  That  then  and  there  the  prisoner  through  her 
counsel  caused  another  suhposna  to  be  issued  for  sdd 
witness,  Clarke,  returnable  to  the  9th  of  October;  and 
that  the  clerk  sent  the  said  svtJbp(ma  by  the  first  mail 
(the  next  morning),  directed  to  the  sheriff  of  Surry 
county;  but  said  subpoena  was  not  returned  in  time  for 
the  trial,  nor  did  the  witness  appear.  The  court  over- 
ruled the  motion  for  a  continuance  of  the  case;  and 
the  prisoner  excepted. 

On  the  trial  the  jury  found  the  prisoner  guilty,  and 
fixed  the  term  of  her  imprisonment  in  the  penitentiary 
at  five  years;  and  the  court  sentenced  her  accordingly. 
And  the  prisoner  thereupon  applied  to  a  judge  of  this 
court  for  a  writ  of  error;  which  was  awarded. 

Godwin  ^  Otoeker^  and  T,  W.  Pierce^  for  the  prisoner. 
The  Attorney  Gmeraly  for  the  commonwealth. 
BuBKB,  J.    On  the  11th  day  of  October  1876  Ame- 
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lia  Boossell  (the  plaintiff  in  error)  was  tried  in  the     i^77* 
<^orporation  court  of  the  city  of  Norfolk,  on  an  indictr    Term. 


ment  for  grand  larceny.    The  jury  found  her  guilty, 

£xed  the  term  of  her  imprisonment  in  the  peniten-    ^q^^^  '^ 
tiary  at  five  years;  and  she  was  sentenced  by  the  court 
accordingly. 

When  the  case  was  called  for  trial,  she  by  her  coun- 
sel moved  the  court  for  a  continuance  of  the  aause,  on 
the  ground  of  the  absence  of  a  witness.  The  court 
overruled  the  motion,  and  she  excepted. 

The  siogle  question  presented  for  the  consideration 
of  this  court  upon  the  writ  of  error  is,  whether  the 
<^ourt  below  erred  in  overruling  the  prisoner's  motion 
for  a  continuance. 

In  support  of  her  motion,  she  proved  by  her  counsel 
that  the  witness  on  account  of  whose  absence  the  mo- 
tion was  made,  was  George  T.  Clarke,  of  the  county  of 
Surry,  Virginia;  that  the  counsel  had  conversed  with 
the  witness  on  the  subject  of  his  testimony;  that  it 
was  material  to  the  defence  of  the  prisoner,  and  that 
she  expected  to  prove  by  said  Clarke  that  M.  Goulard, 
the  prosecutor  and  main  witness  for  the  common- 
wealth (whose  goods  she  was  charged  in  the  indictment 
with  having  stolen),  was  unworthy  of  belief;  and  that 
Ooulard  had  disposed  of  a  part,  if  not  the  whole  of  the 
goods  charged  to  have  been  stolen,  prior  to  the  time 
at  which  it  was  alleged  that  the  prisoner  had  committed 
the  larceny  thereof.  In  addition  to  this  statement  of 
her  counsel,  she  made  an  aflSldavit  to  the  same  effect, 
and  further,  that  she  could  not  safely  go  to  trial  in  the 
absence  of  the  witness. 

It  appears  by  the  record  that  she  was  indicted  in  the 
corporation  court  of  Norfolk,  on  the  4th  day  of  Octo- 
ber 1876.  So  that  twelve  months  intervened  between 
the  finding  of  the  indictment  and  her  trial  and  convic- 
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1877.  tion  tbereoDder.    By  the  directioQ  of  her  cooneel,  a 

Januaiy 

Term,  subpcma  for  the  witness  Clarke  was  issued  on  the  80th 


day  of  September,  four  days  before  she  was  indicted^ 

^^,^3^  ^  addressed  to  the  sherijBT  of  Surry,  and  returnable  oa 
the  7th  day  of  October  following.  It  was  not  exe- 
cuted; the  sheriff  making  return  that  it  came  to  hand 
"too  late  to  execute.'*  The  case  was  continued  to 
the  November  term  following.  Previous  to  that  term, 
to  wit,  on  the  19th  of  October,  the  prisoner's  counsel 
caused  two  subpoenas  to  be  issued  for  Clarke,  one  of 
which  was  mailed  to  the  sheriff  of  Surry,  and  the 
other  was  mailed  to  Clarke  himself,  both  returnable  to 
the  November  term  of  the  court;  but  no  return  was 
ever  made  of  either. 

At  the  November  term,  to  wit,  on  the  4th  day  of 
November,  a  rule  was  made  against  Clarke,  returnable 
to  the  10th  day  of  the  same  month;  to  which  rule  the 
sheriff  of  Surry  made  return,  that  it  "  came  to  hand 
16th  November,  too  late  to  execute." 

The  court  learning  that  Clarke  was  a  member  of  the 
Virginia  legislature,  continued  the  case  to  the  April 
term  following  (1876).  The  clerk  issued  a  subpoena  for 
Clarke,  but  by  mistake  made  it  returnable  to  March 
instead  of  to  the  April  term.  The  subpoena  was  exe- 
cuted, but  nothing  was  done  in  the  case  at  the  April 
term.  At  the  June  term,  it  is  stated  in  the  bill  of 
exceptions,  but  no  copy  of  any  order  of  the  court  at 
that  term  appears  in  the  record,  that  Clarke  was  pre- 
sent and  that  the  case  was  continued  "on  the  motion 
of  the  commonwealth,  and  not  upon  the  motion  of  the 
prisoner."  At  the  July  term  the  case  was  continued 
for  the  commonwealth,  on  account  of  "the  illness  of 
an  important  witness  for  the  commonwealth/' 

Whether  the  witness,  Clarke,  was  in  attendance  at 
the  July  term  does  not  appear.    The  case  was  oon- 
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tinned  at  that  term  to  the  October  term  following  ,'^77. 

®  January 

(1876).     When  the  case  was  called  for  trial  at  the  Term. 


October  term,  to  wit,  on  the  2nd  day  of  October,  the 

witness,  Clarke,  was  not  in  attendance,  and  it  ap-  ^Qg^c 
peared  that  he  had  not  been  summoned  to  attend,  that 
no  process  had  issued  requiring  his  attendance,  and 
none  had  been  ordered  to  be  issued ;  *^  the  prisoner's 
counsel  relying,"  as  stated  in  the  bill  of  exceptions, 
^^npon  what  was  the  habit  of  the  clerks  of  other 
courts  to  regularly  issue  subpoenas  in  all  cases,  when 
once  an  order  had  been  given,  to  every  term  of  the 
court  in  which  the  case  was  docketed,  without  fur- 
ther directions."  The  bill  then  proceeds  as  follows: 
**that  on  the  2nd  day  of  October,  1876,  upon  the 
calling  of  the  case  for  trial,  the  said  witness  Clarke 
being  absent,  not  having  been  summoned,  and  no  di- 
rection having  been  given  to  the  clerk  since  the  first 
calling  of  the  case,  on  motion,  the  court  continued  the 
case,  in  order  to  get  said  witness  present,  to  the  9th 
day  of  October  1876.  That  then  and  there  the  pris- 
oner, through  her  counsel,  caused  another  subpoena  to 
be  issued  for  said  witness,  Clarke,  returnable  to  the 
9th  day  of  October  1876;  that  the  clerk  of  said  court 
did  issue  said  subpoena^  and  sent  it  by  the  first  mail 
(the  next  morning)  directed  to  the  sheriff  of  Surry 
county,  that  said  subpoena  was  not  returned  in  time  for 
the  trial,  nor  did  the  witness  appear." 

"A  motion  for  a  continuance,"  says  Judge  Moncwre^ 
delivering  the  opinion  of  the  court  in  Heunti  v.  Cbm- 
mmweaUhy  17  Gratt.  627,  629,  ^Ms  addressed  to  the 
so^tnd  discretion  of  the  court,  under  all  the  circumstan- 
ces of  the  case;  and  though  an  appellate  court  will 
supervise  the  action  of  an  inferior  court  on  such  a  mo- 
tion, it  will  not  reverse  a  judgment  on  that  ground, 
Qoless  such  action  is  plainly  erroneous." 
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1877.        Was  the  action  of  the  corporation  court  in  refusing 
Term,    the  continuance  in  this  case  under  all  the  circumstances 


"plainly  erroneous?"    I  cannot  think  so.    Although 

Q^^  ^  the  case  was  pending  in  court  for  twelve  months,  it 
does  not  appear  that  a  subpcena  was  ever  served  upon 
the  witness  Clarke  but  once,  and  then  the  subpoma  was 
returnable  to  the  wrong  term  of  the  court;  nor  does 
it  appear  that  he  was  ever  in  attendance  except  at  one 
term,  (June),  and  it  does  not  appear  that  he  had  been 
summoned  to  that  term.  Surely,  under  the  circum- 
stances disclosed  by  the  record,  after  the  case  had 
been  continued  from  the  July  term  to  the  October 
term  following,  it  behooved  the  prisoner  to  use  dili- 
gence in  preparing  for  trial  at  that  term.  And  yet  no 
summons  was  issued'  for  the  witness  whose  testimony 
was  deemed  of  such  great  importance  to  the  prisoner 
on  the  trial,  and  no  steps  whatever  were  taken  to  se- 
cure his  attendance.  The  only  excuse  offered  for  this 
omission,  was,  that  the  prisoner's  counsel  relied  upon 
the  habit  of  the  clerks  of  other  courts^  when  a  subpoena 
for  a  witness  had  once  been  ordered  in  a  case,  to  con- 

,  tinue  to  issue  it  afterwards  from  term  to  term  until 

trial,  without  further  directions.  This  is  not  a  valid 
excuse.  After  the  delay,  which  had  occurred,  special 
efforts  should  have  been  made  to  secure  the  attend- 
ance of  this  witness.  Instead  of  that,  no  effort  was 
made  at  all.  It  cannot  be  said  that  she  was  prevented 
from  making  such  efforts  by  confinement  in  jail:  for 
she  was  at  large  on  bail  the  greater  part  of  the  time 
after  she  was  indicted,  and  duriog  the  whole  of  the 
time  from  the  July  term  till  the  October  term  follow- 
ing at  which  she  was  tried.  When  the  case,  therefore, 
was  called  for  trial  on  the  2nd  day  of  October,  1876,  it 
would  not  have  been  error  if  the  court  had  proceeded 
at  once  with  the  trial  in  the  absence  of  the  witness. 
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But  the  court,  out  of  mere  indulgence,  doubtless,  to     '^77* 
the  prisoner,  and  to  enable  her  still  to  secure  the  at-    Tenn. 


tendance  of   Clarke  at  the   trial,  postponed    it  till 

another  day  of  the  term,  the  9th  day  of  October,  case. 
Alter  this  had  been  done,  it  was  not  the  exercise  of 
due  diligence  on  the  part  of  the  prisoner  merely  to 
cause  a  subpcena  for  the  witness  to  be  sent  through  the 
mail  into  another  county  to  a  sherifi'  who  on  two  pre- 
vious occasions  in  the  same  case  had  made  return  on 
process  ^^  not  time  to  execute,"  and  at  other  times  had 
not  returned  the  process  at  all.  The  prisoner  could 
not  have  known  that  the  subpcena  thus  sent  would  have 
reached  the  sheriff  in  time  to  be  executed  by  him,  if 
it  reached  him  at  all.  Under  the  circumstances,  some 
other  more  certain  mode  should  have  been  adopted  to 
have  the  subpoena  served,  or  at  least  placed  in  due  time 
in  the  sheriff's  hands  for  service. 

The  affidavit  of  the  prisoner,  that  Clarke  was  a  ma- 
terial witness,  and  that  she  expected  to  prove  by  him 
oertain  facts,  should,  under  the  circumstances,  have 
ftirther  stated,  if  true,  that  she  could  not  prove  the 
«ame  facts  by  any  other  witness  present  at  the  trial. 

The  counsel  for  the  prisoner,  in  his  printed  note  of 
argument,  cites  in  support  of  his  assignment  of  error 
the  case  of  GwaUdn  v.  OpmmonweaUhj  10  Leigh  687. 
That  case  was  essentially  different  from  the  one  we 
are  now  considering.  There  it  was  shown  that  the 
absent  witness  had  been  duly  summoned,  that  his  tes- 
timony was  material,  that  facts  material  to  the  defence 
oould  be  proved  by  him  which  could  not  be  proved  by 
any  other  witness,  and  that  the  witness  was  probably 
prevented  from  attending  by  his  sickness.  The  certifi- 
oate  of  the  judge  in  the  bill  of  exceptions  in  this  case 
that  the  evidence  on  the  trial  (which  was  made  a  part 
of  the  record)  was  of  *^a  circumstantial  nature  and 
Vol.  xxviii — 118 
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1877.     conflicting/'  can  have  no  controlling  inflnence  in  de- 
Term,    termining  the  propriety  of  the  action  of  the  court  in 


refusing  to  grant  the  continuance. 

^e  ^  I  am  of  opinion  that  there  is  no  error  in  the  judg- 
ment of  the  corporation  court  of  the  city  of  Norfolk^ 
and  that  the  said  judgment  should  be  affirmed. 

MoNCURE,  P.,  and  Christian  and  StapIiSS,  Js.,  con* 
curred  in  the  opinion  of  Burks^  J. 

Anderson,  J.,  dissented. 

Judgment  affirmed. 
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McPhbrsdn  v.  The  Commonwealth. 
Stbwaet  v.  The  Commonwealth. 

May  I. 

1.  A  marriage  between  a  white  man  and  a  woman  who  is  of  less  than  one      1877. 

fourth  of  negro  blood,  however  small  this  lesser  quantity  may  be,  is     March* 

Term., 
legal. 

2.  A  woman  whose  father  was  white  and  whose  mother's  father  was 

white,  and  whose  great-grandmother  was  of  brown  complexion,  is 
not  a  ntgto  in  the  sense  of  the  statute. 

These  cases  were  separate  indictments,  the  one 
against  Rowena  McPherson  for  living  in  illicit  inter- 
course with  George  Stewart,  he  not  being  her  hus- 
band; and  the  other  against  George  Stewart  for  living 
in  the  same  way  with  Rowena  McPherson,  she  not 
being  his  wife.  The  proofs  were  that  they  had  been 
married;  and  the  only  question  in  this  court  was, 
whether  she  was  a  negro,  and  therefore  the  marriage 
illegal,  as  Stewart  was  a  white  man.  On  that  ques- 
tion the  facts  proved  are  stated  by  Judge  Moncure  in 
his  opinion.  Both  the  parties  were  fonn^  guilty  and 
assessed  with  a  fine.  And  they  thereupon  applied  ta 
this  court  for  a  writ  of  error;  which  was  allowed. 

George  D.  Wisej  for  the  appellants. 

The  AUomey  Qenercdj  for  the  commonwealth. 

MoNOUBB,  P.,  delivered  the  opinion  of  the  court  in 
JUcPherson^s  case. 
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1877.        The  court,  withoat  deciding  any  of  the  qaestionB 
Term,    presented  by  the  first  and  second  bills  of  exceptions,  is 

of  opinion,  in  regard  to  the  question  presented  by  the 

son*iCMe.  ^^i^  bill  of  exceptions,  that  the  hustings  court  of  the 
city  of  Manchester  erred  in  overruling  the  motion 
Case,  of  the  defendant  in  that  court,  the  plaintiff  in  error, 
to  set  aside  the  verdict,  because  the  same  was  contrary 
to  the  law  and  the  evidence,  and  grant  a  new  trial. 
It  appears  from  the  certificate  of  the  fisu^ts  which  were 
proved  upon  the  trial  that  Bowena  McPherson,  with 
whom  George  Stewart  is  alleged  to  have  intermarried, 
is  not  a  negro;  and  therefore  the  said  marriage  is  not 
on  that  account  illegal.  It  appears  from  said  certifi- 
cate, among  other  things,  ^^that  her  father  was  a  white 
man;  that  her  mother  was  also  by  a  white  man,  out  of 
a  brown  skin  woman;  that  Washington  Gk)ode,  the 
half-uncle  of  the  said  Rowena  McPherson,  testified 
that  the  said  brown  skin  woman,  who  was  his  grand- 
mother, and  the  great-grandmother  of  said  Bowena 
MePherfon,  told  him  that  she  was  a  half-Indian; 
and  that  his  mother,  her  daughter,  also  told  him  the 
same."  It  thus  appears  that  less  than  one-fourth  of 
her  blood  is  negro  blood.  If  it  be  but  one  drop  less, 
she  is  not  a  negro.  Besides  having  certainly  derived 
at  least  three-fourths  of  her  blood  from  the  white 
race,  she  derived  a  portion  of  the  residue  from  her 
great-grandmother,  who  was  a  brown  skin  woman, 
and,  of  course,  not  a  full-blooded  African  or  negro, 
whose  skin  is  black,  and  never  brown.  It  was  said  in 
the  family  that  the  said  brown  skin  woman  was  a  half- 
Indian — a  fact  which  is  confirmed  by  the  color  of  her 
skin.  If  any  part  of  the  said  residue  of  her  blood, 
however  small,  was  derived  from  any  other  source 
than  the  African  or  negro  race,  then  Bowena  Mc* 
Pherson  cannot  be  a  negro. 
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The  court  is  therefore  of  opinion  that  the  jadgment    J^* 
of  the  said  hastings  court  is  erroneous;  and  it  is  con-    Term. 

sidered  that  the  same  he  reversed  and  annulled,  that 

the  verdict  of  the  jury  be  set  aside,  and  that  theg^fsO^e. 
cause  be  remanded  to  the  said  hustings  court  for  a     ^^, 
new  trial  to  be  had  therein,  in  conformity  with  the     Case, 
foregoing  opinion. 

Which  is  ordered  to  be  certified  to  the  said  hustings 
court  of  the  city  of  Manchester. 

Christian,  Staples  and  Burks,  Js.,  concurred  in 
the  opinion. 

In  Stewarfs  case  the  opinion  and  judgment  was  the 
same. 

Judgments  reversed. 
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Hatnes  v.  The  Commonwealth. 

May  2. 

Absent,  Moncure,  P.,  and  Anderson^  J. 

«  I.  On  a  prosecution  for  larceny,  the  prosecutor  gave  evidence  tending  to 

March  show  when  and  how  the  larceny  was  committed  on  him.    On  re- 

Term,  examination  he  was  asked  by  the  attorney  for  the  conunonwealth  if 

he  did  not  immediately  after  the  allied  larceny  go  to  the  house  of 
another  person,  who  lived  a  few  doors  off,  and  tell  him  that  he  had 
been  robbed,  and  the  circumstances  ?  On  objection  to  the  question 
by  the  coimsel  for  the  prisoner,  the  court  below  sustained  the  objec- 
tion to  so  much  of  the  question  as  referred  to  the  details  of  the  state- 
ment, but  allowed  the  witness  to  state  that  he  had  told  the  other  per- 
son at  the  time  named  "that  he  had  been  robbed,"  and  then  allowed 
this  person,  to  whom  the  statement  was  made,  to  testify  that  the  prose- 
cutor had  come  to  him  and  told  him  that  he  had  been  robbed;  to 
which  the  counsel  for  the  prisoner  excepted. — Held  : 

1.  The  statements  were  inadmissible.    They  were  inadmissible  as 

part  of  the  res  gesia.  "  Facts  which  constitute  the  res  gesUt 
must  be  such  as  are  so  connected  with  the  very  transaction  or 
fact  under  investigation  as  to  constitute  a  part  of  it,"  and  the 
above  statements  do  not  come  within  the  definition. 

2.  They  were  inadmissible,  as  a  complaint  made  by  the  prosecutor 

recently  after  the  outrage  was  committed.  The  only  exception 
to  the  general  rule,  excluding  the  statements  or  declarations  of 
parties  as  hearsay  evidence  as  a  complaint^  is  that  in  cases  of 
rape,  and  in  this  case  the  complaint  must  be  made  at  once. 

3.  They  were  inadmissible,  for  the  purpose  of  rebutting  the  impu- 

tation that  the  prosecutor  was  dnmk  at  the  time  the  statements 
were  made.  If  the  credibility  of  a  witness  is  assailed  because 
he  was  drunk,  the  only  way  to  meet  the  assault  is  by  proving 
by  others  his  actual  condition  at  the  time  of  the  transaction  of 
which  he  speaks,  and  not  by  statements  and  declarations  of  his 
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own  and  others,  which  might  prejudice  the  prisoner  while      lS77* 
given  in  evidence  under  the  pretence  of  showing  that  th^     Term 

were  such  as  a  sober  man  would  make  under  the  presumed 

circumstances  of  the  case. 


John  8.  Haynes  was  indicted  in  the  hustings  court 
of  the  city  of  Eichmond  for  grand  larceny;  and  on  his 
trial  he  was  found  guilty,  and  the  term  of  his  imprison- 
ment in  the  penitentiary  was  fixed  at  five  years;  and 
the  court  sentenced  him  accordingly. 

On  his  trial  the  prisoner  took  two  exceptions  to 
rulings  of  the  court;  and  applied  to  a  judge  of  this 
court  for  a  writ  of  error;  which  was  awarded. 

The  bills  of  exception  are  set  out  in  the  opinion  of 
Judge  Christian. 

Crump  and  Wittj  for  the  prisoner. 

The  Attorney  General  and  George  D.  Wfee,  for  the  com- 
monwealth. 

Christian,  J.,  delivered  the  opinion  of  the  court. 

This  case  is  before  us  upon  a  writ  of  error  to  a 
Judgment  of  the  hustings  court  of  the  city  of  Rich- 
mond. The  prisoner  was  indicted  for  the  larceny  of 
twenty  dollars  from  the  person  of  McDonough,  the 
prosecutor. 

Neither  the  facts  proved  on  the  trial,  nor  the  evi- 
dence, are  certified  in  the  record. 

The  single  question  we  have  to  decide  is  as  to  the 
admissibility  of  certain  testimony  offered  by  the  com- 
monwealth's attorney,  as  shewn  by  the  following  bills 
of  exceptions  : 

FIRST  BILL  OF  EXCEPTIONS. 

Be  it  remembered,  that  on  the  trial  of  this  cause. 


Haynes' 
Case. 
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1877.    the  commonwealth  iotrodaced   as  its  first  witness. 

March  ' 

Tern.    Dominick  McDonoagh,  the  prosecutor,  who  gave  evi- 

dence  on  examination  in  chief,  tending  to  show  that 

Q^,  the  accused  had,  on  the  night  stated  in  the  indictment, 
stolen  from  his  person  his  pocket  book,  containing 
the  money  named  in  the  indictment,  and  on  cross- 
examination  he  was  asked  whether  he  had  not  been 
drinking  liquor  on  that  night,  to  which  he  replied^ 
yes,  but  that  he  was  sober  and  in  his  perfect  senses. 
Whereupon,  on  reexamination,  he  was  asked  by 
the  attorney  for  the  commonwealth,  if  he  did  not, 
immediately  after  the  alleged  larceny,  go  to  the 
house  of  one  William  Disney,  who  lived  a  few  doors 
from  the  place  where  the  alleged  larceny  occurred, 
and  tell  him  that  he  had  been  robbed,  and  the  circum- 
stances of  the  robbery  as  he  had  detailed  them  on  his 
examination  in  chief;  to  which  question  the  prisoner, 
by  counsel,  objected,  and  the  court  sustained  the  ob- 
jection to  so  much  of  the  question  as  referred  to  the 
details  of  the  statement,  but  permitted  so  much  of  it 
as  stated  to  Disney  that  he  had  been  robbed;  to  which 
question,  as  modified,  the  accused  excepted;  and  there- 
upon the  witness  stated  that  he  had  gone  to  Disney's, 
who  lived  three  or  four  doors  from  the  place  of  the 
alleged  larceny,  and  told  him  he  had  been  robbed; 
to  the  admission  of  which  evidence  the  accused  also 
excepted,  and  asked  that  the  same  be  excluded;  but 
the  court  overruled  said  objection,  and  admitted  and 
refused  to  rule  out  the  said  evidence;  to  which  two 
opinions,  in  permitting  sud  question,  as  modified,  to 
be  put,  and  in  permitting  the  same  to  be  answered^ 
the  accused,  by  counsel,  excepts,  and  prays  that  this^ 
his  first  bill  of  exceptions,  may  be  signed,  sealed  and 
reserved  to  him,  which  is  accordingly  done. 


Digiti 


ized  by  Google 


COURT   Of  APPEALS    OF  YIBeiNIA.  945 

1877. 
SECOND  BILL  OP  EXCEPTIONS.  March 

Tcrin* 


Be  it  remembered,  that  after  the  testimoD  j  stated  in 

the  first  bill  of  exceptions  (which  is  herein  referred  to  c^. 
and  made  nart  hereof)  had  been  given,  the  common- 
wealth called  William  Disney,  who  was  asked  by  the 
attorney  for  the  commonwealth  on  his  examination  in 
chief,  whether  Dominick  McDonough,  the  prosecutor 
and  witness  who  had  jnst  testified,  as  stated  in  the  first 
bill  of  exceptions,  had  not  come  to  his  house  on  the 
night  of  the  alleged  larceny,  as  stated  in  the  indict- 
ment, and  informed  him  that  he  had  been  robbed;  to 
which  question  the  accused,  by  counsel,  objected;  but 
the  court  allowed  the  said  question  to  be  put;  to  which 
the  witness  answered,  yes,  he  had  come  to  his  house 
and  said  he  had  been  robbed;  to  which  evidence  the 
accused  objected,  and  asked  the  court  to  exclude; 
which  the  court  refused  to  do:  to  which  question  and 
answer  the  accused,  by  counsel,  excepts,  and  prays 
that  this,  his  second  bill  of  exceptions,  may  be  signed 
sealed  and  reserved  to  him ;  which  is  accordingly  done. 

These  two  bills  of  exceptions  raise  the  single  ques- 
tion, whether  the  statement  made  by  the  prosecutor  to 
the  witness  Disney  as  testified  to,  by  the  prosecutor 
and  by  Disney,  was  legal  and  proper  evidence  to  go 
to  the  jury.  Its  admissibility  is  urged  here  by  the 
attorney  general,  and  by  Mr.  Wise,  the  common- 
wealth's attorney  of  the  city  of  Eichmond  who  ap- 
peared with  him,  on  three  grounds.  First,  for  the 
purpose  of  rebutting  the  imputation  of  drunkenness^ 
suggested  by  the  cross-examination  of  prisoner's  coun- 
sel. Second,  that  it  was  admissible  as  part  of  the  res 
gesUB;  and  third,  that  it  ought  to  be  received  as  a 
Vol.  xxvm — 119 
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^^7^    complaint  made  by  the  prosecutor  shortly  after  an  out- 

Tenn.    rage  perpetrated  against  him. 
As  to  the  first  ground  it  is  sufficient  to  say,  that  if 

c^^  the  credibility  of  the  witness  was  assailed  because  be 
was  intoxicated,  the  only  way  to  meet  such  an  assault 
upon  his  credibility,  was  to  prove  by  other  witnesses 
his  actual  condition  at  the  time  of  the  transaction  of 
which  he  speaks,  and  not  by  statements  and  declara- 
tions of  his  own,  to  others,  which  might  at  the  same 
time  prejudice  the  prisoner,  while  given  in  evidence 
under  the  pretence  of  showing  that  they  were  such  as 
a  sober  man  would  utter  under  the  presumed  circum* 
stances  of  the  case.  If  the  prisoner's  counsel  imputes 
drunkenness  to  the  prosecutor,  this  imputation  may 
be  repelled  by  direct  testimony,  showing  that  he  was 
sober,  but  certainly  not  by  statements  or  declarations 
which  are  mere  hearsay,  and  may  be  used  to  the  preju- 
dice of  the  prisoner,  and  which  as  independent  evi- 
dence must  be  excluded  as  hearsay -evidence. 

As  to  the  second  ground  upon  which  the  admissi- 
bility of  this  statement  of  the  prosecutor  to  the  wit- 
ness, Disney,  is  urged,  to  wit,  that  it  is  a  fact  of  the 
res  gesice^  we  are  of  opinion  that  this  statement  couM 
not  be  introduced  as  a  part  of  the  res  gestm. 

As  a  definition  of  what  in  law  is  res  gesUSj  the  foU 
lowing  may  be  adopted  as  accurately  defining  its  limits 
and  meaning :  Facts  which  constitute  the  res  gestae  must  be 
sucfif  a>s  are  so  connected  with  the  very  transaction  or  fad 
under  investigation  as  to  constitute  a  part  of  it.  Now 
the  statement  made  by  the  prosecutor  to  Disney  after 
the  larceny,  was  no  part  of  the  transaction  under 
investigation,  but  was  something  that  occurred  af> 
terwards,  and  vms  not  so  connected  with  it  as  to 
form  a  part  of  it.  It  was  the  prosecutor's  narrative 
of  a  past  transaction,  and  was  mere  hearsay.    Nor 
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'Could  such  evidence  be  received  for  the  purpose  of    JL^77« 
corroborating  the  evidence  of  McDonough,  the  prose-    Tenn. 

^utor?     Such  evidence  upon  both  the  English  and ' 

American  decisions  is  plainly  inadmissible.    See    1     ^T 
Parker  Crim.  Cases,  and  cases  there  cited.    Bobb  v. 
Hackky,  28  Wend.  50;  King  v.  Parker^  8  Doug.  R. 
242;  Bull,  K  P.  291;  1  Starkie  149,  note;  1  Cowen 
and  HilPs  notes  776. 

Thirdly.  It  is  urged  in  argument  that  this  evidence 
is  admissible  as  a  complaint  made  by  the  prosecutor  re- 
cenily  after  the  outrage  had  been  perpetrated;  and  it  is 
evident  that  it  was  upon  this  ground  that  the  learned 
judge  of  the  hustings  court  of  the  city  of  Richmond 
admitted  the  evidence,  because  the  bill  of  exceptions 
shows  that  while  he  excluded  all  the  details  of  the 
statement  of  the  prosecutor,  he  admitted  the  statement 
made  to  Disney  that  he  had  been  robbed,  &c. 

We  have  carefully  examined  all  the  authorities  re- 
ferred to  by  the  learned  counsel  to  sustain  this  posi- 
tion, and  it  is  manifest  that  the  only  exception  (estab- 
lished by  well-considered  cases  and  reliable  text-wri- 
ters) to  the  general  rule  excluding  the  statements  or 
declarations  of  parties  as  hearsay  evidence,  as  a  com- 
plaint is  the  exception  in  cases  of  rape.  For  peculiar 
reasons,  the  complaint  of  the  victim  of  this  diabolical 
outrage  and  crime  is  received  as  evidence.  Such  a 
victim  must  at  once  make  complaint,  or  she  will  be 
suspected  of  consent.  The  instincts  of  human  nature, 
revolting  at  this  unnatural  and  heinous  crime,  compels 
the  victim  to  cry  out  and  denounce  its  foul  perpetrator; 
and  such  complaint,  made  under  the  smart  and  indig- 
nation of  such  a  cruel  injury,  has  been  received  by  the 
courts  as  evidence.  But  even  in  such  cases  the  evi- 
dence is  confined  to  the  new  complaint,  and  no  detailed 
etatement  of  the  transaction  is  permitted  to  go  in  evU 
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m!^  dence.  See  8  Starkie  (Metcalf's.ed.)  1266,  and  cases 
Tenn.    there  cited;  Begina  v.  Osbomej  41  Eng.  C.  L.  R.  338. 

This  is  a  well  recognized  exception  to  the  general 

^a^?'  rule,  excluding  the  declarations  of  the  party  injured^ 
which  are  not  admissible  as  part  of  the  res  gesUe.  Such 
statement  in  the  form  of  complaint  is  admissible, 
though  not  a  part  of  the  res  gesice.  But  we  think  the 
exception  must  be  confined  to  cases  of  rape  for  the 
peculiar  reasons  above  stated.  It  does  not  apply  to 
any  other  case,  unless  the  statement  or  declaration 
comes  within  the  resgestce.  There  is  one  case  cited  by 
the  attorney  general,  and  it  is  the  only  one  that  can  be 
found,  which  seems  to  hold  that  the  complaint  of  a 
party  who  has  been  robbed  may  be  given  in  evidence. 
That  is  an  English  case  decided  at  nisi  priusj  and  re- 
ported very  briefly  and  obscurely  in  26  Eng.  Crim. 
Law  Rep.  456,  Bex  v.  Wink. 

There  is  no  case  which  we  can  find  which  affirms 
the  doctrines  of  this  case,  though  it  is  referred  to  in 
the  notes  to  some  of  the  text-writers  on  the  Law  Evi- 
dence. But  it  is  opposed  by  all  the  recent  English 
and  American  cases.  See  People  v.  Finnegan^  1  Par- 
ker Crim.  Cases  147,  and  numerous  cases  there  cited; 
1  Bush  R.  208,  Morris  v.  Hazdwood;  Tucker  v.  Hood^ 
lb.  210,  and  cases  cited. 

We  are  not  disposed  to  extend  this  exception  to 
the  rule  of  evidence  further  than  to  cases  of  rape,  and 
only  to  recognize  this  exception  as  one  growing  out  of 
the  peculiar  reasons  already  adverted  to. 

It  would  be  dangerous,  to  the  last  degree,  to  permit 
a  party  making  a  criminal  charge  against  another  to 
support  his  own  evidence  by  proof  of  declarations 
made  by  him  subsequent  to  the  alleged  crime. 

The  abjudication  of  the  rights  and  the  protection  of 
the  liberties  of  the  citizen  require  that  mere  hearsqr 
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^videnoe  should  be  excluded,  and  that  the  court  in     '^77. 

'  March 

«yery  case  should  confine  the  testimony  to  the  issue    Term. 

made  by  the  pleadings  and  to  that  character  of  evi- 

•dence  which  is  legal  and  admissible  under  the  settled     ^^ 
principles  of  the  laws  of  evidence. 

We  are  of  opinion,  for  the  reasons  herein  stated, 
that  the  judgment  of  the  hustings  court  of  the  city  of 
Richmond,  in  admitting  the  testimony  of  the  prose- 
cutor McDonough  and  of  the  witness  Disney,  as  to 
declarations  made  by  the  former  to  the  latter  subse- 
quent to  the  alleged  larceny,  was  erroneous  and  must 
be  reversed.  And  in  consequence  of  such  error  a 
new  trial  must  be  awarded  to  the  prisoner. 

JUDGMSNT  REVERSED. 
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Stuart  v.  The  Commonwealth. 

July  26. 

Absent,  Anderson^  J. 

lS77*      I.  It  is  settled  law  in  this  state,  that  where  there  are  several  counts  in  aft 
Term.  indictment,  and  the  jury  find  the  accused  guilty  upon  one  of  the 

counts,  saying  nothing  as  to  the  others,  the  verdict  operates  as  an  ac- 
quittal upon  the  counts  of  which  the  verdict  takes  no  notice;  and  the 
court  should  enter  a  judgment  accordingly. 

2.  In  such  a  case,  if  the  accused  applies  for  and  obtains  a  new  trial,  he 

does  not  thereby  waive  the  advantage  of  the  acquittal  thus  obtained. 
But  he  must  be  tried,  and  can  only  be  tried  again,  on  the  count  on 
which  he  was  convicted,  and  not  on  the  counts  on  which  he  has  been 
before  acquitted.  And  the  rule  is  the  same  whether  the  new  trial  is 
granted  because  the  verdict  is  contrary  to  the  evidence,  or  because 
the  verdict  is  so  defective,  or  uncertain,  that  legally  no  judgment  can 
be  pronounced  thereon. 

3.  And  the  same  rule  applies  where  on  an  indictment  for  murder,  the  juiy 

found  the  prisoner  guilty  of  manslaughter,  or  on  an  indictment  for 
malicious  stabbing,  &c.,  with  intent  to  maim,  disfigure  or  kill,  the  jury 
find  the  prisoner  guilty  of  unlawful  stabbing  with  intent  to  kill. 

4.  Where  there  is  but  one  count  in  an  indictment  on  which  the  accused 

may  be  convicted  of  one  of  several  offences  which  are  covered  by 
the  indictment,  the  verdict  of  the  juiy  finding  the  accused  guilty  of 
one  of  the  said  offences  is  a  verdict  of  acquittal  of  all  the  othen  of 
a  higher  grade  of  offence :  as  on  an  indictment  for  murder,  a  verdict 
finding  the  accused  guilty  of  manslaughter,  is  a  verdict  of  acquittal 
as  to  the  murder:  aihd  on  an  Indictment  for  malicious  stabbing  with 
intent  to  kill,  a  verdict  finding  the  accused  guilty  of  unlawful  stab- 
bing with  intent  to  kill  is  an  acquittal  of  malicious  stabbing.  And 
the  rule  stated  in  No.  2  applies.  Quart :  If  this  rule  applies  where 
on  an  indictment  for  murder  the  jury  find  the  prisoner  guilty  of  mur- 
der in  the  second  degree. 
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5*  On  a  second  trial  of  the  offence  for  which  the  accused  was  found  guilty       1877. 
by  the  jury,  if  the  jury  find  him  guilty  they  may  fix  his  imprisonment     qv-Z 

or  other  penalty  at  any  period  or  penalty  authorized  by  the  statute, 

though  it  be  greater  than  that  fixed  by  the  first  jury.  Stuart's 

6.  Under  an  indictment  with  only  one  count,  for  malicious  shooting,  stab- 

bing  or  cutting,  with  the  intent  to  kill,  the  accused  may  be  convicted 
of  the  offence  charged,  or  of  unlawfully  doing  such  acts,  or  indeed, 
of  any  other  offence — ^felony  or  misdemeanor — which  is  substantially 
charged  in  the  indictment. 

7.  The  acquittal  obtained  by  the  first  verdict  is  not  affected,  if  the  indict- 

ment under  which  it  was  found  is  afterwards  quashed  by  the  court  on 
the  motion  of  the  attorney  for  the  commonwealth ;  nor  is  the  prisoner 
entitled  to  be  discharged  from  prosecution  on  another  indictment  for 
the  offence  of  which  he  was  convicted  in  the  first  indictment,  because 
that  indictment  was  quashed ;  he  would  have  every  right  under  the 
second  indictment  that  he  had  under  the  first,  and  no  more. 

8.  The  mere  pendency  of  one  indictment  is  no  bar  to  another,  even  for 

the  same  offence;  the  accused  cannot  be  tried  on  both,  but  the  com- 
monwealth may  elect  on  which  it  will  prosecute. 

9.  The  discharge  of  a  jury,  aAer  they  have  rendered  a  verdict  against  a 

prisoner,  but  which  verdict  is  adjudged  to  be  a  nullity  because  it  was 
not  duly  perfected,  and  thereupon  set  aside  as  insufficient,  is  no  bar 
to  a  prosecution  under  the  same  or  a  new  indictment. 

10.  When  a  prisoner  is  arrested  under  a  warrant  of  a  justice,  examined 
and  committed  to  jail,  and  indicted  and  tried,  and  afterwards  that 
indictment  quashed  and  a  new  indictment  found  against  him  for  the 
same  offence,  he  is  not  then  entitled  to  a  new  preliminary  examina- 
tion befofe  a  justice  under  the  last  indictment  found  against  him. 

1 1.  "Where  a  prisoner  has  been  carried  to  the  penitentiary  in  execution  of 
the  judgment  of  the  dourt  below,  and  after  that  a  new  trial  is  granted 
him  by  the  court  of  appeals,  the  last  named  court  will  award  a  writ  of 
habtos  corpus,  directed  to  the  superintendent  of  the  penitentiary,  to 
bring  the  prisoner  before  it,  and  order  him  to  be  committed  to  the 
sheriff  of  the  county  in  which  the  court  of  appeals  is  sitting,  to  be 
by  him  conveyed  to  the  jail  of  the  county  in  which  the  judgment  of 
conviction  was  rendered,  for  the  purpose  of  being  again  tried  in  con- 
formity with  the  judgment  of  the  appellate  court. 

Robert  Stuart  was  indicted  in  the  county  court  of 
Washington  at  the  July  term  1876,  for  "uulawftilly, 
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1877-    maliciouBly  and  feloniously"  assaalting  one  Leander 
Tenn,    QalUher,  with  intent  to  "  maim,  disfigure,  disable  and 


kill"  him.     There  were  two  counts  in  the  indictment, 

^^e.*^  both  charging  the  same  offence.  The  second  count 
was  more  specific  as  to  the  weapon  used  in  the  assault. 
The  defendant  demurred  to  the  indictment;  which 
was  overruled,  and  the  trial  proceeded  with  on  the 
plea  of  "  not  guilty"  at  that  term.  At  that  trial  a  ver- 
dict was  found  in  these  words:  **  We,  of  the  jury,  find 
the  defendant  guilty  of  unlawful  assault,  and  fix  the 
term  of  his  imprisonment  in  the  state  penitentiary  for 
two  years."  On  the  motion  of  the  plaintiff  in  error 
this  verdict  was  set  aside  and  a  new  trial  granted,  and 
the  «ause  continued  until  the  August  term  of  the 
court.  At  the  August  term,  owing  to  the  *'  mutilated" 
condition  of  the  indictment,  on  the  motion  of  the  at- 
torney for  the  commonwealth  it  was  quashed.  The 
plaintiff  in  error  then  moved  the  court  to  discharge 
him  from  custody,  which  motion  was  overruled,  and 
he  was  remanded  to  jail,  and  the  plaintiff  in  error  ex- 
cepted. At  the  September  term  the  plaintiff  in  error 
was  again  indicted  for  the  same  offence,  the  second  in- 
dictment being  the  same  in  every  material  point  as  the 
first  The  plaintift*  in  error  then  moved  the  court  to 
be  sent  before  a  justice  of  the  peace  for  a  preliminary 
examination  on  this  latter  indictment  (such  examina* 
tion  was  had  before  the  finding  of  the  first  indictment), 
which  motion  was  overruled,  and  the  plaintiff  in  error 
excepted.  He  then  offered  two  special  pleas  to  this 
indictment:  one  of  a  former  acquittal;  the  other  set- 
ting out  all  the  proceedings  on  the  first  indictment, 
and  claiming  that  he  could  not  be  convicted  under  the 
second  indictment.  Both  of  these  pleas  were,  on  the 
motion  of  the  attorney  for  the  commonwealth,  re- 
jected by  the  court;  and  the  plaintiff  in  error  again 
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moved  the  court  to  discharge  him,  which  the  court     ^^77- 
refused  to  do.    He  then  pleaded  **not  guilty."    A    Term. 

trial  was  had,  and  a  verdict  was  found  in  these  words: 

"We,  the  jury,  find  the  prisoner,  Robert  Stuart,  guilty  case.* 
of  the  malicious  assault,  with  intent  to  maim,  disfigure, 
disable  and  kill,  and  ascertain  the  term  of  his  im- 
prisonment in  the  penitentiary  to  be  five  years;" 
which  verdict  the  plaintiff  in  error  moved  the  court  to 
flet  aside;  but  the  court  overruled  the  motion,  and  en- 
tered up  judgment  on  the  said  verdict:  to  all  of  which 
rulings  the  plaintiff  in  error  excepted,* and  filed  his 
bill  of  exceptions.  A  writ  of  error  was  awarded  by 
the  circuit  court  of  Washington,  and  the  judgment  of 
the  county  court  was  afliirmed  by  it.  The  plaintiff  in 
error  then  obtained  a  writ  of  error  from  a  judge  of 
this  court.  The  errors  assigned  are  fully  stated  and 
discussed  in  the  opinion  of  the  court. 

Buchanan  ^  Triggy  for  the  prisoner. 

The  Aiiomey  General^  for  the  commonwealth. 

Staples,  J.  It  is  well  settled  law  in  this  state,  that 
where  there  are  several  counts  in  an  indictment,  and 
the  jury  find  the  accused  guilty  upon  one  of  the 
counts,  saying  nothing  as  to  the  others,  the  verdict 
operates  as  an  acquittal  upon  the  counts  of  which  the 
verdict  takes  no  notice,  and  the  court  should  enter  a 
judgment  accordingly.  LUhgow  v.  Cbm.,  2  Va.  Cases 
297;  Page  v.  Cbm.,  9  Leigh  688;  Canada's  case,  22 
Gratt  899;  Page's  case,  26  Gratt  948.  It  may  be  re- 
garded as  equally  well  settled,  that  in  such  case  if  the 
accused  applies  for  and  obtains  a  new  trial,  he  does 
not  thereby  waive  the  advantage  of  the  acquittal  thus 

obtained.    But  he  must  be  tried,  and  can  only  be  tried 
Vol.  xxvin — 120 
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Tui^     again  on  the  coont  on  which  he  was  convicted,  and 
Term,    not  on  the  counts  of  which  he  had  been  before  acquit- 


ted.    The  reason  is,  that  the  accused  having  been 

Case/  rightfully  acquitted  of  one  or  more  of  several  offences 
which  have  been  joined  in  the  said  indictment,  he  can- 
not again  be  brought  into  jeopardy  for  these  alleged 
offences,  because,  having  been  wrongfully  convicted  on 
another,  he  seeks  and  obtains  redress  against  the  wrong 
done  him. 

The  attorney  general  did  n9t  seriously  controvert 
this  doctrine.  He  maintained,  however,  that  the  rule 
applied  only  in  those  cases  where  the  new  trial  is 
granted,  because  the  verdict  is  against  evidence;  and 
that  it  had  no  application  when  the  new  trial  is^ 
granted  on  account  of  a  defective  verdict,  which  is  in 
effect  a  mistrial.  In  other  words,  if  the  finding  is  sa 
defective  or  uncertain  that  legally  no  judgment  can 
be  pronounced  thereon,  it  is  a  mere  nullity,  and  the 
accused  is  precisely  in  the  same  condition  as  if  there 
had  been  no  trial;  the  whole  case  being  again  open 
for  iuvestigation  upon  its  merits.  The  learned  counsel 
cited  no  authority  for  the  supposed  distinction  in  the 
two  cases,  nor  have  we  been  able  to  find  any  that  sus- 
tains it. 

It  would  seem  to  be  clear,  that  whether  the  verdict 
be  set  aside  because  it  is  defective,  or  because  it  is  con- 
trary to  evidence,  the  legal  result  must  be  the  same. 
If,  in  the  first  case,  the  verdict  is  not  severable,  but  ia 
so  entire,  that  to  vacate  the  conviction  necessarily  car- 
ries with  it  the  acquittal,  the  like  consequences  must 
ensue,  whatever  may  be  the  ground  upon  which  the 
verdict  may  be  set  aside.  On  the  other  hand  if,  where 
the  finding  is  set  aside  because  it  is  against  evidence, 
the  new  trial  is  to  be  construed  as  applying  only  to  the 
offence  of  which  the  accused  is  convicted,  and  not  to 
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that  of  which  he  was  acquitted,  it  most  have  the  same     '^7- 
effect  where  the  verdict  is  set  aside,  because  it  is  un-    Term. 

certain  or  otherwise  defective.    In  neither  case  can  "~| 

the  accused  be  put  twice  in  jeopardy  for  the  same  c^se.^ 
offence  as  the  price  of  his  relief  against  an  erroneous 
verdict.  The  case  of  Marshall  v.  Oommonwealth^  5 
Gratt  668,  is  directly  in  point.  There  the  indictment 
contained  two  counts,  the  first  for  malicious  stabbing, 
the  second  for  unlawful  stabbing.  The  jury  found  the 
defendant  not  guilty  under  the  first  count,  but  ^^  guilty 
of  unlawful  stabbing,"  and  fixed  the  term  of  his  con- 
finement in  the  penitentiary  at  five  years;  and  judg- 
ment was  entered  accordingly.  Upon  a  writ  of  error 
to  the  general  court  the  judgment  was  reversed,  upon 
the  ground  that  the  verdict  was  defective.  But  the 
general  court  in  setting  aside  the  verdict  directed  a  new 
trial  to  be  had  only  on  the  second  count,  upon  which 
the  defendant  had  been  convicted.  This  decision  is 
conclusive  of  this  branch  of  the  question.  In  the  pre- 
sent case,  upon  the  trial  of  the  first  indictment,  the  jury 
found  the  defendant  '*  guilty  of  unlawful  assault,"  and 
fixed  the  term  of  his  imprisonment  in  the  penitentiary 
at  two  years.  As  this  verdict,  while  it  imposed  the 
punishment  prescribed  for  a  felony,  failed  to  find  the 
intent  necessary  to  constitute  a  felony,  it  was  very  pro- 
perly set  aside  by  the  court.  It  is,  however,  manifest 
that  the  jury  intended  to  find,  and  have  in  effect  found 
a  verdict  of  acquittal  upon  so  much  of  the  indictment 
as  charges  a  malicious  assault.  Upon  that  part  of  the 
finding  a  judgment  of  acquittal  ought  to  have  been 
entered,  and  the  new  trial  confined  to  the  allegation  of 
an  unlawAil  assault,  with  intent  to  maim,  disfigure, 
disable  and  kill.  This  is  the  necessary  result  of  the 
doctrine  in  MarshalPs  case^  unless  there  be  something: 
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'^77.    in  the  form  of  the  indictment  requiring  the  applica> 
Term,    tion  of  a  different  principle. 

In   MarshaWs  casCj  as  has  been  seen,  the  indict- 


Q^^  ment  contained  two  counts,  one  for  malicions,  the 
other  for  an  nnlawfal  assault  In  the  present  case, 
the  first  indictment  contained  two  counts,  both,  how- 
ever, for  malicious  assault;  the  only  difference  be- 
ing that  one  of  the  counts  sets  forth  the  instrument 
with  which  the  injury  was  inflicted.  Both  counts 
must,  therefore,  be  treated  as  one,  so  far  as  the 
grade  of  the  offence  is  involved.  It  has  been  held  in 
several  cases  that  the  same  rules  do  not  apply  to  a 
trial  and  acquittal  upon  an  indictment  with  one  count 
that  govern  in  a  trial  upon  an  indictment  with  several 
counts.  Thus,  in  the  State  v.  Behimery  decided  by  the 
supreme  court  of  Ohio,  20  St.  R.  572,  the  indictment 
contained  a  single  count  for  murder  in  the  first  de- 
gree. The  prisoner  being  convicted  of  murder  in  the 
second  degree,  obtained  a  new  trial.  The  question 
arose,  whether  upon  such  new  trial  the  investigation 
should  embrace  all  the  charges  in  the  indictment,  or 
be  confined  to  murder  in  the  second  degree.  The 
court  was  of  opinion  that  the  verdict  was  severable 
only  where  there  is  a  conviction  or  acquittal  on  seve- 
ral counts  for  different  and  distinct  offences;  and 
where  there  is  but  one  defendant,  and  in  fact  but  one 
offence,  the  verdict  is  entire,  and  a  new  trial  reopens 
the  whole  case  upon  its  merits.  The  cases  of  HcUe  v. 
CommonioeaUhy  2  Hill  (S.  C.)  R.  278;  Morris  v.  State, 
1  Blackf.  R.  37;  United  States  v.  Hardmgy  1  Wallace 
Jr.  R.  127,  hold  the  same  doctrine. 

In  Livingston's  case,  14  Gratt.  592,  upon  an  indict- 
ment containing  a  single  count  for  murder,  the  accused 
was  convicted  of  voluntary  manslaughter,  and  the 
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term  of  his  imprisonment  in  the  penitentiary  fixed  at     '^77- 
one  year.   This  court  reversed  the  judgment  for  errors    Term. 

committed  by  the  lower  court  in  the  progress  of  the 

trial.  The  question  was  presented,  whether  upon  the  case.* 
second  trial  the  accused  might  be  tried  and  legally 
convicted  of  murder,  or  whether  the  charge  to  the 
jury  was  to  be  so  modified  as  to  limit  the  finding 
to  the  oiFence  of  manslaughter.  Judge  Daniel  took 
the  ground  that  a  party  who  has  been  erroneously  con- 
victed of  manslaughter,  and  who  has  appealed  to  this 
court  for  redress,  had  the  right  to  have  his  wrong 
remedied,  without  being  put  in  jeopardy  for  a  higher 
offence  of  which  the  jury  has  found  the  prisoner  not 
guilty.  He  said,  if  there  had  been  one  count  for  mur- 
der and  another  for  manslaughter,  and  a  verdict  of 
guilty  on  the  latter  count,  taking  no  notice  of  the  for- 
mer, it  would  seem  to  be  clear,  under  the  authority  of 
the  cases,  the  cause  would  have  to  be  sent  back  for 
another  trial  for  manslaughter  only.  He  asked,  what 
difference  it  made  that  the  verdict  had  been  rendered 
on  a  single  count  for  murder,  instead  of  two  counts, 
one  for  murder  and  the  other  for  manslaughter.  In 
either  case,  the  verdict  of  manslaughter  was  as  much 
an  acquittal  of  murder  as  a  verdict  pronouncing  his 
entire  innocence  could  be.  In  support  of  this  view, 
he  cited  a  number  of  cases.  Slaughter  v.  StatCy  6  Hump. 
R.  410;  Burt  v.  The  State,  26  Miss.  R.  878;  JBrennan 
V.  The  PeopUy'lb  lUi.  R.  572;  The  People  v.  Gilmore, 
4  Cal.  R,  876;  Jones  v.  The  State,  18  Texas  R.  168. 
He  said  he  had  seen  no  case  holding  a  contrary  doc- 
trine, except  the  case  of  the  United  States  v.  Harding, 
1  Wallace  Jr.  127,  in  the  circuit  court  of  the  United 
States.  In  the  course  of  his  opinion  Judge  Daniel 
referred  to  the  cases  of  Ball  v.  Commonwealth,  8  Leigh 
726,  and  Qwatkin's  case,  9  Leigh  678,  in  both  of  which 
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1^77-     the  accused  was  convicted  of  murder  in  the  second 

July 

Term,    degree.    A  new  trial  was  granted;  but  the  judgment 

of  the  general  court  in  each  case,  directing  a  new 

Case.^  tno^y  was  general  in  its  terms.  In  neither  case  was 
any  question  raised  as  to  the  character  of  the  order  to 
be  made  upon  the  new  trial,  nor  does  it  appear  the 
matter  was  in  any  manner  brought  to  the  attention  of 
the  court  The  cases  were,  therefore,  in  judge  DanieTs 
opinion,  not  entitled  to  the  weight  of  an  express  adju- 
dication of  the  point  involved. 

The  other  judges  sitting  with  Judge  Damd  in  Liv- 
ingston's casCy  without  expressing  any  opinion  upon  the 
question,  were  in  favor  of  remanding  the  cause  for  a 
new  trial  to  be  had  on  the  indictment  as  it  stands, 
and  without  any  change  in  the  usual  charge  to  the 
jary. 

The  question  must,  therefore,  be  considered  as  still 
unsettled  in  Virginia.  The  decision  of  the  general 
<50urt  in  BaWs  case  and  in  GwaikMs  case  cannot  be 
regarded  as  binding  authority  in  the  present  case,  not 
only  for  the  reason  already  stated,  that  the  question 
was  not  raised,  but  for  another  suggested  by  Judge 
JDaniely  growing  out  of  particular  rules  only  applying 
to  murder  in  the  second  degree.  What  is  said  by 
Judge  Daniel  on  this  subject  may  be  seen  by  reference 
to  his  opinion. 

Whatever  may  be  the  just  rule  when  there  is  a  con- 
viction of  murder  in  the  second  degree,  which  we  are 
not  called  on  to  discuss,  it  is  generally  conceded  that 
when  the  indictment  contains  two  counts,  one  for 
murder  and  one  for  manslaughter,  which  are  distinct 
offences,  if  the  accused  is  acquitted  of  murder  and 
•convicted  of  manslaughter,  and  a  new  trial  is  granted 
him,  he  can  only  be  tried  the  second  time  for  the 


Digiti 


ized  by  Google 


OOURT    OV  APPBALS   OF  VIRGIKIA.  969 

offence  of  which  he  was  convicted,  and  not  for  that  of     '^7* 
which  he  was  acquitted.  Term. 

It  will  be  seen,  therefore,  that  the  whole  argument 

turns  upon  a  supposed  distinction  between  an  indict-  cas^^^ 
ment  which  contains  a  single  count,  and  an  indictment 
<!ontavning  two  or  more  counts.  It  is  difficult  to  be- 
lieve the  idea  could  ever  be  entertained  that  the  most 
valued  rights  of  the  citizen  are  to  be  made  to  depend 
upon  the  number  of  counts  a  prosecuting  attorney 
may  put  in  his  indictment.  The  doctrine  that  liability 
to,  or  exemption  from,  punishment  rests  upon  such  a 
tenure  in  any  case,  illy  accords  either  with  the  humane 
spirit  of  the  law,  or  those  constitutional  guarantees 
which  define  and  protect  individual  rights.  If  the 
accused  has  been  fairly  acquitted  of  any  offence,  he 
ought  not  to  be  tried  for  it  again,  whatever  may  be  the 
form  of  the  proceeding  against  him.  If  there  be  any- 
thing valuable  in  the  principle  that  ^'  no  man  can  be 
twice  put  in  jeopardy  for  the  same  offence,"  its  effi-  * 
cacy  should  not  be  impaired  by  distinctions  so  tech- 
nical and  unsatisfactory.  In  most  of  the  states  this 
principle  is  enforced  by  express  constitutional  pro- 
vision. The  Virginia  constitution,  however,  contains 
no  such  provision;  but  with  us  the  maxim  has  all  the 
sanctity  of  constitutional  enactment,  and  is  viewed  by 
the  courts  with  the  greatest  favor.  If  a  party  im- 
properly convicted  of  an  offence  can  only  have  the 
conviction  set  aside  upon  the  terms  of  submittiog  to  a 
greater  wrong;  if  an  error  can  only  be  corrected  at 
the  price  df  surrendering  a  great  privilege,  and  all  this 
because  the  government  has  pursued  its '  accusation 
one  way,  instead  of  another,  the  most  valued  rights 
rest  upon  a  very  feeble  foundation. 

In  the  State  v.  Martin,  80  Wise.  R.  216,  11  Am. 
iRep.  867,  Judge  Cole,  in  delivering  the  unanimous 
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'^7.     opinion  of  the  court  said:  "A  person  already  con- 
Tenn     victed  may  waive  the  constitutional  protection  against 

a  second  prosecution,  and  ask  for  a  new  trial  to  relieve 

Cse/  himself  from  the  jeopardy  he  is  in.  And  when  he 
does  so,  what  ought  to  be  the  extent  of  his  applica^ 
tion?  Is  it  to  expose  himself  to  the  possible  convic- 
tion of  a  charge  of  which  he  has  been  acquitted,  or  is 
it  to  relieve  himself  of  one  of  which  he  has  been  con- 
victed? It  would  seem  that  a  bare  statement  of  the 
proposition  was  sufficient  to  furnish  4the  proper  an- 
swer. The  motion  for  a  new  trial  could  only  properly 
apply  to  the  crime  of  which  he  has  been  convicted. 
The  verdict  for  the  purpose  of  determining  for  what 
offence  the  defendant  may  constitutionally  be  a  second 
time  tried,  must  be  treated  as  divisible  in  its  nature.'^ 
These  observations  were  made  with  reference  to  an  in- 
dictment containing  a  single  count  for  murder.  Their 
justness  and  soundness  must  be  conceded  by  all.  If 
any  other  rule  were  established,  as  has  been  well  said 
by  a  learned  judge,  no  man  will  subject  himself  to  the 
risk  of  being  hung  for  murder,  when  convicted  of 
manslaughter,  and  he  will  prefer,  in  many  instances^ 
although  innocent,  to  rest  under  the  conviction  rather 
than  to  encounter  the  dangers  of  a  second  trial.  Id 
every  case  where  the  timid  and  unfriended  are  in- 
volved, this  will  be  found  to  be  the  result;  and  in 
times  of  high  popular  excitement,  those  who  may  be 
bold  in  consciousness  of  innocence  will  hesitate  long 
before  they  assume  so  great  a  risk  and  pay  so  fearful 
a  premium  for  the  privilege  of  asserting  their  inno- 
cence. Murray^  C.  J.,  in  the  People  v.  Gilmorey  4  Cal. 
R.  876. 

In  1  Bishop  on  Crim.  Law.  sec.  676,  in  speaking  of 
the  doctrine  '^  that  no  man  is  to  be  brought  into  jeop- 
ardy more  than  once  for  the  same  offence/'  the  author 
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proceeds  to  say:  "If,  therefore,  the  verdict  which  finds     '^7- 
a  prisoner  gnilty  of  part  of  the  charge  against  him,    Term, 
finds  him  not  guilty  of  another  part — as,  for  example, 
guilty  on  one  count  of  the  indictment,  and  not  guilty     e^e. 
on  another  count;  or  where  there  is  but  one  count j  guilty 
of  manslaughter,  and  not  guilty  of  murder — and  a 
new  trial  is  granted  him,  he  cannot  be  convicted,  on 
the  second  trial,  of  the  matter  of  which  he  was  ac- 
quitted on  the  first."    The  same  doctrine  is  laid  down 
by  Wharton,  who  declares,  upon  a  review  of  the  au- 
thority, "The  true  view,  however,  is  that  when  the 
major  and  minor  offences  are  together  before  the  jury, 
the  defendant's  conviction  of  the  second  ofl'ence  is  an 
acquittal  of  the  major,  and  is  a  bar  to  the  further  pros- 
ecution of  the  major."     1  Wh.  C.  Law,  sec.  556.    In 
support  of  this  position,  the  author  cites  decisions  of 
the  supreme  courts  of  California,  Georgia,  Illinois, 
Iowa,  Missouri,  Mississippi,  Tennessee,  and  Wiscon- 
sin, which  may  be  seen  by  reference  to  his  work. 

The  main  argument  generally  relied  on  by  those 
who  take  a  different  view  of  this  question  is,  that  a 
'verdict  is  an  entirety,  and  if  that  part  of  it  finding  the 
defendant  not  guilty  be  set  aside,  the  part  acquitting 
him  is  also  necessarily  set  aside.  It  might,  however, 
with  equal  propriety,  be  said  that  a  verdict  acquitting 
some  of  the  defendants  is  an  entirety;  but  there  is 
no  pretense  for  saying  if  it  is  set  aside  as  to  those 
convicted,  it  must  share  the  same  fate  as  to  those 
acquitted.  And  so  when  the  indictment  contains 
several  counts,  it  may  be  said  the  verdict  is  entire; 
and  yet  there  is  no  question  but  that  in  such  case 
the  verdict  is  divisible.  An  indictment  for  murder 
is,  in  legal  contemplation,  an  indictment  for  every 
offence  of  which  the  accused  may  be  convicted  un- 
der it  It  is  to  be  treated,  for  all  practical  pur- 
Vol.  xxvm — 121 
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'^77.     poses,  as  an  indictment  for  manslaaghter,  as  moch 
Tenn.    80  as  an  indictment  for  murder.     The  reason  is,  that 

it  is  not  necessary  to  find   all  the  allegations   with 

^^/  reference  to  the  attendant  circumstances,  but  only 
so  much  of  them  as  constitute  a  substantial  offence 
charged  in  the  indictment.  The  jury,  in  passing  upon 
the  homicide,  may  negative  the  averment  of  malice 
aforethought,  and  convict  of  manslaughter.  In  such 
case  the  lesser  offence  is  merged  in  the  greater.  When, 
therefore,  upon  a  conviction  of  the  offence  of  man- 
slaughter, the  accused  obtains  a  new  trial,  he  is,  in  ef- 
fect, tried  the  second  time  upon  the  indictment,  as  it 
is,  precisely  as  though  the  indictment  contained  a 
count  for  manslaughter  in  addition  to  the  count  for 
murder. 

Suppose  the  jury  find  the  defendant  not  guilty  of 
murder,  in  express  terms,  but  guilty  of  manslaughter. 
This  is,  in  effect,  two  findings — a  verdict  of  acquittal 
of  one  offence,  and  a  verdict  of  guilty  of  the  other. 
If  the  court  sets  aside  the  verdict  of  conviction,  the 
verdict  of  acquittal  remains.  The  principle  is  pre- 
<)isely  the  same,  as  this  court  has  repeatedly  held,' 
when  there  is  a  verdict  of  conviction  as  to  one  of  the 
counts,  and  nothing  is  said  as  to  the  others.  When 
the  jury  say  the  defendant  is  guilty  of  manslaughter, 
they  affirm,  and,  in  effect,  find,  by  irresistible  implica- 
tion,  he  is  not  guilty  of  murder.  What  difference  can 
it  make  in  such  case,  whether  there  be  two  counts  or 
one  count,  or  whether  there  be  two  express  findings, 
or  one  express  and  the  other  implied  by  law.  In 
either  case  there  is  no  difficulty  in  treating  the  verdict 
as  several,  with  respect  to  the  different  offences.  In 
either  case,  the  granting  of  a  new  trial,  on  convictioQ 
of  one  offence,  has  no  sort  of  connection  vdth  the  ver- 
dict of  acquittal  of  the  other  offence,  and  the  latter 
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may  well  be  allowed  to  stand  and  have  eflfect,  though     '^77. 
the  former  should  be  set  aside.    It  is  said,  however,    Term. 

that  if  the  defendant  is  convicted  of  manslaughter,  for 

example,  and  sentenced  to  imprisonment  for  one  year,  ^^[^ 
upon  the  second  trial  he  may  be  convicted  and  sen- 
tenced for  five  years;  and  thus  he  may  be  subjected 
to  greater  punishment  on  the  second  trial  than  is 
ikwarded  on  the  first.  This  is  undoubtedly  true.  But 
the  conclusion  intended  to  be  deduced  from  it  proves 
too  much.  Upon  an  indictment  containing  two  counts 
— one  for  murder  and  the  other  for  manslaughter — if 
the  defendant  is  convicted  of  manslaughter,  and  ac- 
quitted of  murder,  it  is  conceded  he  can  be  tried  again 
only  for  manslaughter;  and  yet  his  second  conviction 
may  result  in  a  more  extended  imprisonment  than  the 
first.  And  so  in  MarshalPs  cascj  the  general  court 
directed  a  new  trial  upon  the  second  count;  and  yet 
the  term  of  imprisonment  for  the  offence,  upon  the 
second  trial,  might  have  exceeded  what  the  jury 
awarded  on  the  first  trial.  The  truth  is,  the  maxim 
that  a  man  is  not  to  be  put  twice  in  jeopardy  for  the 
same  offence,  is  applied  in  reference  to  the  nature  of 
the  offence,  and  not  to  designate  the  quantum  of  pun- 
ishment. 

It  must  be  borne  in  mind,  that  in  the  case  supposed 
the  accused  is  not  acquitted  of  the  offence  in  respect 
to  which  he  asks  a  new  trial,  but  convicted.  In  ap- 
plying for  a  new  trial,  he  necessarily  consents  again  to 
be  tried  for  the  same  offence,  with  all  its  incidents  and 
consequences.  To  this  end  his  waiver  operates,  but 
no  further. 

Thus  far  the  question  has  been  considered  with 
reference  to  prosecutions  for  homicide,  because  the 
cases  decided  and  the  principles  involved  apply  di- 
rectly to  the  case  in  hand.     With  respect  to  the 
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'*77-    latter,  however,  there  are  coDsideratioDs  which  do  not 

July 

Term,    apply  to  the  former.     While  the  practice  has  always 
becD,  in  this  state,  to  frame  indictments  for  murder 


Q^^  with  a  single  count,  it  was  otherwise  until  recently 
with  respect  to  indictments  for  malicious  assaults. 
Under  the  Code  of  1819,  the  course  uniformly  pur- 
sued was  to  insert  two  counts — the  one  for  malicious 
and  the  other  for  an  unlawful  assault.  At  the  revisal 
of  1849  a  change  was  introduced,  so  that  the  common- 
wealth may  now  proceed  upon  a  single  count  for  ma- 
licious shooting,  stabbing  or  cutting,  with  intent  to 
kill,  and  under  it  may  convict  the  accused  of  the  of- 
fence charged,  or  of  unlawfully  doing  such  acts,  or, 
indeed,  of  any  other  offence,  felony  or  misdemeanor, 
which  is  substantially  charged  in  the  indictment  Qm- 
ada!s  casCf  22  Gratt.  905.  The  object  of  this  change 
in  the  law  was  to  save  the  trouble  of  several  counts, 
and  to  avoid  the  delays  and  mischief  arising  from  the 
acquittal  of  the  defendant  upon  mere  variance  be- 
tween the  allegations  and  proofs.  It  can  hardly  be 
supposed  it  was  the  design  of  the  legislature,  even  if 
it  were  competent  to  do  so,  to  deprive  the  accused  of 
any  important  rights  which  appertained  to  an  indict- 
ment framed  under  the  old  law.  If,  upon  an  indict- 
ment containing  two  counts,  the  defendant,  being 
convicted  of  the  less  offence,  could  not  again  be  tried 
for  the  greater,  he  ought  not  to  be  deprived  of  that 
privilege,  because,  as  a  matter  of  convenience,  the 
commonwealth  may  now  proceed  upon  a  single  count 
in  an  indictment. 

The  courts  would  hesitate  long  before  giving  con- 
struction to  a  statute  so  utterly  at  variance  with  the 
rights  of  the  citizen  and  the  well  regulated  principles 
of  criminal  jurisprudence. 

The  attorney  general  has,  however,  argued  that  the 
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petitioner  is  not  entitled  to  the  benefit  of  the  rule  in     '^7- 
question,  because  the  indictment  upon  which  he  was    Tenn. 

first  tried  was  qaashed  with  the  consent  of  the  peti- 

tioner.  He  is  thus  precluded  from  relying  upon  any-  case/ 
.thing  done  under  that  indictment  In  the  first  place, 
it  does  not  appear  that  the  petitioner  gave  bis  consent 
that  the  indictment  should  be  quashed.  It  is  very 
true  he  made  no  objection ;  be  was  not  required  to  do  so. 
All  that  he  did  was  to  call  the  attention  of  the  court 
to  the  fact,  that  the  indictment  bad  become  so  muti- 
lated be  could  not  be  safely  tried  upon  it.  The  court, 
having  inspected  the  indictment,  was  of  the  same 
opinion.  Thereupon  the  prisoner,  by  his  counsel, 
moved  the  court  that  he  be  discharged  from  custody; 
which  motion  the  court  overruled;  to  which  ruling 
the  prisoner  excepted.  The  commonwealth's  attorney 
then  moved  the  court  to  quash  the  indictment,  because 
of  said  mutilation;  which  motion  was  sustained,  and 
the  indictment  quashed,  and  the  prisoner  remanded  to 
jail  to  await  further  action  of  the  grand  jury.  This 
statement  is  sufficient  to  show  that  the  prisoner  did 
not  giye  his  consent  to  a  single  step  taken  by  the 
court.  It 'was  for  the  court,  and  not  the  petitioner,  to 
determine  what  course  was  to  be  pursued  when  the 
condition  of  the  indictment  was  ascertained.  But 
•even  if  it  appeared  that  the  petitioner  had  agreed  that 
the  indictments  should  be  quashed,  such  agreement 
could  not  be  construed  beyond  a  simple  consent  to  a 
new  indictment  as  a  substitute  for  the  former.  Upon 
such  new  indictment  the  petitioner  would  have  every 
right  which  justly  belonged  to  him  under  the  first  It 
cannot  be  supposed  he  thereby  intended  to  surrender 
the  protection  of  the  acquittal  already  obtained  upon 
the  previous  trial.  Such  a  construction  would  be 
grossly  uiyust  to  the  petitioner,  as  well  as  to  the  court 
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'^7-  and  the  attorney  for  the  commonwealth.  It  is  obvioua 
Term,  that  the  sole  pnrpose  was  to  place  the  petitioner  in  the 
same  position  he  woulji  have  occupied  4f  the  indict- 


^^/  ment  had  not  been  so  mutilated;  to  furnish  clear  and 
unmistakable  evidence  by  the  record,  of  the  offence 
with  which  he  was  charged,  and  for  which  he  was  to 
be  tried.  If  he  was  fairly  acquitted,  on  the  first  trial, 
of  the  offence  of  malicious  wounding,  he  could  never 
be  tried  for  it  again,  whatever  might  be  the  fete  of  the 
indictment  Although  the  indictment  is  out  of  the 
way,  the  verdict  of  acquittal  still  remains. 

The  petitioner,  however,  insists  that  he  could  not  be 
legally  tried  under  the  second  indictment,  because  he 
had  once  been  tried  under  another  indictment  for  the 
same  offence,  and  he  ought  to  have  been  discharged 
from  ctistody  upon  quashing  the  first  indictment. 

This  position  is  equally  untenable  with  that  of  the 
attorney  general.  The  petitioner  was  acquitted  of  a 
malicious  assault,  but  of  no  other  offence  charged  in 
the  indictment.  He  was  convicted  of  an  unlawful 
assault  with  the  intent  alleged.  Having  moved  for  a 
new  trial,  he  is  conclusively  presumed  to  waive  any 
objection  to  being  put  a  second  time  in  jefopardy  for 
that  ofience.  All  the  authorities  concur  upon  this 
point.  The  petitioner  was  therefore  liable  to  be  tried 
for  any  and  every  offence  of  which  he  had  not  been 
acquitted  on  the  first  indictment.  It  was  a  matter  of 
no  moment  whether  such  trial  took  place  on  the  first 
or  on  a  new  indictment.  After  the  new  trial  granted, 
the  commonwealth  might  have  entered  a  nolle  prosegvi 
in  the  case,  and  have  proceeded  on  a  new  indictment; 
or  even  while  the  first  was  pending,  a  second  indict- 
ment for  the  same  offence  might  have  been  found,  be- 
cause the  mere  finding  of  one  indictment  is  no  bar  to 
another,  even  for  the  same  offence.    The  accused  can- 
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not  be  tried  on  both,  but  the  commonwealth  may  elect     '^77« 
on  which  it  will  proceed;  the  better  practice  however    Term. 

being  to  withdraw  the  first,  and  proceed  to  trial  on  the 

second.  In  Gibson's  case^  2  Va.  Cases  111,  it  was  held  case/ 
that  the  discharge  of  a  jury,  after  they  have  rendered 
a  verdict  against  a  prisoner,  but  which  verdict  is  ad- 
judged to  be  a  nullity,  because  it  was  not  duly  per- 
fected, and  therefore  set  aside  as  insufficient,  is  no  bar 
to  a  prosecution  under  the  same  or  a  new  indictment. 
That  case  would  seem  to  be  conclusive  of  the  question 
here. 

The  only  remaining  assignment  of  error  to  be 
noticed  is,  that  the  petitioner  had  not  been  tried  be- 
fore a  justice,  nor  had  any  preliminary  examination  of 
the  offence  for  which  he  was  indicted.  It  appears 
from  the  certificate  of  the  county  judge  that,  previous 
to  the  finding  of  the  first  indictment  on  the  22d  of 
July,  the  petitioner  was  arrested  under  a  warrant  of  a 
justice,  was  examined  for  the  offence  and  committed 
for  trial,  and  two  days  thereafter  an  indictment  was 
found  against  him.  The  petitioner  having  thus  had 
his  preliminary  examination  before  the  finding  of  the 
first  indictment,  and  that  indictment  having  been 
quashed  under  tl^  circumstances  already  detailed,  he 
was  not  entitled  to  another  examination  before  a  jus- 
tice upon  the  finding  of  the  second  indictment.  The 
latter  was  for  the  same  offence  as  charged  in  the  for- 
mer indictment,  and  as  already  stated  was  intended 
as  a  substitute  for  it.  This  assignment  was  therefore 
not  well  taken. 

But  for  the  error  already  mentioned,  I  am  of  opin- 
ion the  judgment  of  the  county  court  is  erroneous, 
and  should  be  reversed,  the  verdict  of  the  jury  set 
aside,  and  the  petitioner  awarded  a  new  trial.  Upon 
such  new  trial  he  may  be  convicted  of  unlawfully  cut- 
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1877-  ting,  wounding,  beating  with  intent  to  maim,  dis- 
Term.  figure,  disable  and  kill,  and  sentenced  to  such  term  of 
imprisonment  as  is  prescribed  by  the  statute,  in  the 


^^c,^  discretion  of  the  jury,  whether  the  same  shall  or  shall 
not  exceed  the  period  ascertained  by  the  first  verdict; 
or  he  may  be  convicted  of  any  lesser  offence  substan- 
tially charged  in  the  indictment.  Canada^s  case^  22 
Qratt.  899. 

But  it  appearing  that  the  petitioner  is  now  in  the 
penitentiary,  in  execution  of  the  said  judgment  against 
him,  it  will  be  necessary  to  have  him  brought  before 
this  court  upon  a  writ  of  habeas  corpus^  and  committed 
to  the  sheriff'  of  this  county,  to  be  by  him  conveyed 
to  the  jail  of  Washington  county,  for  the  purpose  of 
being  tried  again  for  the  offence  aforesaid,  in  conform- 
ity with  the  course  pursued  in  Barber^s  casCj  2  Va.  Cas. 
122,  and  Jones^  case^  20  Qratt.  857.  A  writ  of  habeas 
corpus  is  therefore  awarded  accordingly,  directed  to 
the  superintendent  of  the  penitentiary,  commanding 
to  bring  the  prisoner  before  this  court,  &c. 

Christian  and  Burks,  Js.,  concurred  in  the  opinion 
of  StapleSy  J. 

MoNCURB,  P.,  dissented. 

Judgment  reversed. 
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mtiilxtvilU. 

Walker  v.  The  Commonwealth. 

August  9. 

Absent,  Anderson^  J. 

1.  QUiERE:  If  the  rule  of  evidence  which  applies  to  simple  larceny,  in       1877. 

regard  to  the  effect  of  the  accused  being  found  in  possession  of  the       J^ty 
stolen  property  recently  after  the  larceny  thereof,  applies  to  a  case  of 
compound  larceny,  as  where  larceny  is  a  component  part  of  the 
ofience  of  burglary  or  house  breaking. 

2.  Though  the  mere  possession  of  the  stolen  property  might  not  be  prima 

facie  evidence  of  the  burglary  or  house  breaking  charged  in  the  in- 
dictment, yet,  in  connection  with  other  evidence  of  such  burglary  or 
house  breaking,  evidence  of  such  possession  of  the  stolen  goods  is 
admissible. 

In  July  1876  Charles  Walker  was  indicted  in  the 
<50unty  court  of  Roanoke,  for  entering  a  dwelling 
house  with  intent  to  steal,  and  stealing  therefrom  cer- 
tain articles  described  in  the  indictment.  He  was 
tried  at  the  October  term  of  the  court;  when  the  jury 
found  him  guilty,  and  fixed  the  term  of  his  imprison- 
ment in  the  penitentiary  at  five  years;  and  sentence 
was  rendered  against  him  in  accordance  with  the  ver- 
dict. Upon  a  writ  of  error  to  the  circuit  couft  of  the 
county,  the  judgment  was  afiSrmed;  and  Walker  then 
obtained  a  writ  of  error  to  this  court.  The  case  is 
fully  stated  in  the  opinion  of  Judge  Moncure. 

G.  W.  Hansbrough^  for  the  prisoner. 

Jhnidj  Attorney  General^  for  the  commonwealth. 
Vol.  xxvin — 122 
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1S77 

July         MoNCURB,  P.,  delivered  the  opinion  of  the  court. 

Term. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit 

"Walker's 

Case,  court  of  Roanoke  county,  affirming  a  judgment  of  the 
county  court  of  said  county,  convicting  the  plaintiff  in 
error,  Charles  Walker,  of  felony.  He  is  indicted  for 
an  offence  defined  in  sections  12  and  18,  of  chapter 
188,  page  1195,  of  the  Code,  which,  so  far  as  it  is  ma- 
terial to  state  them  here,  are,  in  effect,  as  follows:  IT 
a  person  shall,  in  the  night,  enter  without  breaking, 
or  shall  in  the  day  time  break  and  enter,  a  dwelling 
house,  &c.,  with  intent  to  commit  larceny,  &c.,  he  shall 
be  confined  in  the  penitentiary  not  less  that  one  nor 
more  than  ten  years,  or,  at  the  discretion  of  the  jury, 
be  confined  in  jail  not  less  than  one  nor  more  than 
twelve  months.  The  indictment  contained  two  counts. 
In  the  first  it  was  charged  that  the  accused  did,  on  the 
31st  day  of  December  1875,  in  the  night  time  of  that 
day,  feloniously  enter,  without  breaking,  the  dwelling 
house  of  one  Qeorge  Keagy,  situate  in  said  county^ 
with  intent  the  goods  and  chattel^  of  the  said  Qeorge 
Keagy,  in  the  said  dwelling-house  then  and  there  be- 
ing, feloniously  to  steal,  take  and  carry  away;  and  did 
then  and  there  feloniously  steal,  take  and  carry  away, 
various  articles  of  different  values  enumerated  and 
described  in  the  count,  of  the  goods  and  chattels  of 
the  said  George  Eeagy,  then  and  there  being  found  in 
the  said  dwelling  house.  In  the  second  count  the 
offence  was  charged  as  in  the  first,  except  that  in  the 
second  it  was  charged  that  the  accused  did  in  the  day 
time  feloniously  break  and  enter  the  said  dwelling 
house,  with  intent,  &c. 

Issue  was  joined  on  the  plea  of  not  guilty,  on  which 
the  jury  found  a  verdict  in  these  words:  "We,  the 
jury,  find  the  prisoner,  Charles  Walker,  guilty,  in  man- 
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ner  and  form  as  in  the  indictment  alleged  against  him,     <^77- 
and  fix  his  term  of  imprisonment  at  five  years  in  the    Term. 

penitentiary  of  this  state."    And  judgment  was  there- 

upon  accordingly  rendered  against  him.  That  judg-  ^cb^^ 
ment  was  affirmed  by  the  circuit  court  of  said  county, 
on  a  writ  of  error  obtained  thereto.  To  the  judgment 
of  the  circuit  court  the  accused  applied  to  a  judge  of 
this  court  for  a  writ  of  error,  which  was  accordingly 
awarded;  and  that  is  the  case  we  now  have  under 
consideration. 

But  one  error  was  assigned  in  the  judgment,  either 
of  the  county  or  the  circuit  court;  and  that  error  con- 
sists in  the  refusal  of  the  county  court  to  give  an 
instruction  which  was  asked  for  by  the  accused.  An 
exception  was  taken  to  the  action  of  the  county  court 
in  that  respect,  and  a  bill  of  exceptions  was  accord- 
ingly signed,  sealed  and  made  a  part  of  the  record  in 
the  case.  It  states  that  on  the  trial  of  the  indictment^ 
after  the  jury  were  empannelled  to  try  the  same,  and 
the  commonwealth  had  introduced  evidence  tending 
to  maintain  the  issue  on  her  part,  and  had  closed  her 
case,  the  prisoner,  by  his  attorney,  moved  the  court  to 
give  the  jury  an  instruction,  which  is  in  the  words  and 
figures  following,  to  wit:  "The  court  instructs  the 
jury  that  mere  possession  of  the  stolen  goods  men- 
tioned in  the  indictment,  by  the  prisoner,  is  not  suffi- 
cient to  give  prima  fade  evidence  of  the  charge  in  said 
indictment  contained,  and  that  unless  the  jury  believe 
from  other  evidence  than  the  evidence  adduced  before 
them,  tending  to  show  that  the  prisoner  was  in  pos- 
session of  the  said  goods,  that  the  prisoner  broke  and 
entered,  or  entered  without  breaking,  the  dwelling 
house  in  the  said  indictment  mentioned,  with  intent 
to  steal  therefrom,  the  jury  cannot  find  the  prisoner 
guilty  of  the  charge  in  the  said  indictment  contained;. 
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'^77.     though  the  jury  may  on  said  evideuce  find  the  pris- 
Term.     oner  guilty  of  petit  larceny."     Which  motion   the 
court  overruled,  and  refused  to  give  the  said  instruc- 


Walker's    ..    ^     . 
Case.       "On,  &C. 


The  object  of  the  prisoner's  counsel,  in  asking  for 
the  said  instruction,  was  to  have  the  jury  informed  by 
the  court  that  the  rule  of  evidence,  which  certainly 
applies  to  simple  larceny,  in  regard  to  the  effect  of  the 
accused  being  found  in  possession  of  the  stolen  pro- 
perty recently  after  the  larceny  thereof,  does  not  apply 
to  a  case  of  compound  larcepy,  as  where  larceny  is  a 
component  part  of  the  offence  of  burglary  or  house- 
breaking. 

The  rule  referred  to,  at  least  in  its  application  to 
simple  larceny,  is  thus  laid  down  in  ^  Russell  on 
Crimes,  edition  of  1857,  page  123.  Upon  proof  of  a 
larceny  having  been  committed,  and  of  the  goods 
stolen  having  been  found  shortly  afterwards  in  pos- 
session of  the  prisoner,  "the  general  rule  will  attach, 
that  wherever  the  property  of  one  man,  which  has 
been  taken  from  him  without  his  knowledge  or  con- 
sent, is  found  upon  another,  it  is  incumbent  on  that 
other  to  prove  how  he  came  by  it,  otherwise  the  pre- 
sumption is,  that  he  obtained  it  feloniously.  This  rule, 
founded  on  the  necessity  of  the  case,  which  cannot  ad- 
mit offences  of  this  kind  to  go  unpunished,  wherever 
positive  and  direct  evidence  is  wanting  of  the  guilt  of 
the  party,  will  probably  seldom  lead  to  a  wrong  con- 
clusion if  due  attention  be  paid  to  the  particular  cir- 
cumstances by  which  such  presumption  may  be 
weakened  or  entirely  destroyed.  Among  the  most 
prominent  of  these  will  be  the  length  of  time  which 
elapsed  between  the  loss  of  the  property  and  the  find- 
ing of  it  in  the  possession  of  the  prisoner;  the  proba- 
bility of  the  prisoner's  having  been  at  the  time  of  the 
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theft  near  the  place  from  which  the    property  was     '^7- 
taken;  and  more  especially  the  conduct  of  the  pri-    Term. 

soner,  from  first  to  last  with  respect  to  the  property 

found  in   his    possession,  and    the    charge    brought     cas^.  ^ 
against  him  of  having  obtained  it  by  stealing."    2 
East  P.  C,  c.  16,  §  98,  p.  666,  and  Phil,  on  Ev.  168,     ' 
7th  edition,  are  cited  in  a  note  to  the  passage  above 
quoted. 

The  rule  is  laid  down  in  the  same  words  in  Davis's 
Criminal  Law,  page  198. 

In  8  Qreenleaf  on  Ev.,  §  81,  that  writer  says :  "  We 
have  heretofore  adverted  to  the  possession  of  the  in- 
strument  or  the  fruits  of  a  crime  as  affording  ground 
to  presume  the  guilt  of  the  prisoner;  but  on  this  sub- 
ject no  certain  rule  can  be  laid  down  of  universal 
application,  the  presumption  being  not  conclusive  but 
disputable,  and  therefore  to  be  dealt  with  by  the  jury 
alone  as  a  mere  inference  of  fact.  Its  force  and  value 
will  depend  on  several  considerations.  In  the  first 
place,  if  the  fact  of  possession  stands  alone,  wholly 
unconnected  toith  any  other  circumstances^  its  value  or  per- 
suasive power  is  very  sUghtj  for  the  real  criminal  may 
have  artfully  placed  the  article  in  the  possession  or 
upon  the  premises  of  an  innocent  person,  the  better 
to  conceal  his  own  guilt,  whether  it  be  the  instrument 
of  homicide,  burglary  or  other  crime,  or  the  fruits  of 
robbery  or  larceny;  or  it  may  have  been  thrown  away 
by  the  felon  in  his  flight,  and  found  by  the  possessor, 
or  have  been  taken  away  from  him  in  order  to  restore 
it  to  the  true  owner;  or  otherwise  have  come  lawfully 
into  his  possession.  It  will  be  necessary  therefore  for 
the  prosecutor  to  add  the  proof  of  other  circum- 
stances indicative  of  guilt,  in  order  to  render  the 
naked  possession  of  the  thing  available  towards  a  ^n- 
viction;  such  as  the  previous  denial  of  the  possession 
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'^77-     by  the  party  charged,  or  his  refusal  to  give  any  ex- 
Term,    planation  of  the  fact,  or  giving  felse  or  incredible 


accounts  of  the  manner  of  the  acquisition,  or  that  he 

^Casc!^^  has  attempted  to  dispose  of  it,  or  to  destroy  its 
marks,"  &c.,  "or  other  circumstances  naturally  calcu- 
lated to  awaken  suspicion  against  him,  and  to  corro- 
borate the  inference  of  guilty  possession." 

And  in  section  56  of  the  same  volume  that  writer 
further  says,  on  the  same  subject:  '^Actual  partici- 
pation in  the  crime  may  be  shown  by  the  guilty  pos- 
session of  goods  proved  to  have  been  in  the  house  at 
the  time  of  the  act  done,  even  though  such  possession 
may  amount  to  another  felony."  Rex  v.  Sickmer^  2 
East  P.  C.  1034,  cited  in  note. 

And  in  section  34  of  the  first  volume  of  the  same 
work,  the  author  says:  "But  possession  of  the  fruits 
of  crime  recently  after  its  commission  is  prima  facie 
evidence  of  guilty  possession;  and  if  unexplained  either 
by  direct  evidence,  or  by  the  attending  circumstances, 
or  by  the  character  and  habits  of  life  of  the  posses- 
sor, or  otherwise,  it  is  taken  as  conclusive.  This 
rule  of  presumption  is  not  confined  to  the  case  of 
theft,  but  is  applied  to  all  cases  of  crime,  even  the 
highest  and  most  penal.  Thus,  upon  an  indictment 
for  arson,  proof  that  property  which  was  in  the  house 
at  the  time  it  was  burnt  was  soon  afterwards  found  in 
the  possession  of  the  prisoner,  was  held  to  raise  a 
probable  presumption  that  he  was  present  and  con- 
cerned in  the  ofience.  The  like  presumption  is  raised 
in  the  case  of  murder  accompanied  by  robbery,  and  in 
the  case  of  the  possession  of  an  unusual  quantity  of 
<;ounterfeit  money." 

In  3  Rob.  Pr.,  old  edition,  page  224,  that  writer 
eays:    The  possession  of  stolen  goods  creates  apre- 
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^amption  that  the  person  found  in  possession  of  them     '^77- 
is  the  thief.     Bennefs  case^  2  Const.  Rep.  692.  Term. 

"In  Millard's  case^  1  Mass.  R.  6,  the  indictment  was 

for  breaking  and  entering  a  shop  in  the  night  time,  c^se.  * 
RDd  stealing  therefrom  divers  goods,  wares  &c.  Upon 
the  trial  it  was  proved  that  part  of  the  goods  stolen 
from  the  shop  were  found  in  the  possession  of  the 
defendant.  The  judge  who  presided  at  the  trial  in- 
structed the  jury  that  this  was  presumptive  evidence, 
not  only  that  the  defendant  stole  the  whole  of  the  arti- 
cles taken  from  the  shop,  but  also  of  his  breaking  and 
entering,  as  alleged  in  the  indictment,  unless  the  de- 
fendant would  give  some  reasonable  account  how  he 
came  by  these  goods.  This  he  did  not  attempt  to  do; 
and  the  jury  found,  the  defendant  guilty  of  the  whole 
charge." 

On  the  other  hand,  the  counsel  for  the  plaintiff  in 
error,  in  insisting  in  his  petition  that  the  county  court 
erred  in  refusing  to  give  the  said  instruction,  contends 
that  '^  mere  possession  of  stolen  goods  is  not  sufficient 
to  give  even  prima  facie  evidence  of  burglary  or  of 
house-breaking;"  and  to  sustain  his  position  makes 
the  following  references:  Whar.  Am.  Or.  Law,  §  729; 
Burrill  Cr.  Ev.  456;  People  v.  Dam,  1  Park.  Or.  Ca. 
447-451;  2  Bishop  Cr.  Pro.  §  747,  note  8.  We  have 
examined  the  books  here  referred  to,  or  such  of  them 
as  we  had  access  to,  and  they  certainly  tend  to  sustain 
the  position  contended  for. 

There  has  been  no  decision  of  the  question  in  this 
state,  either  of  the  late  general  court  or  of  this  court. 
Though  there  have  been  one  or  more  decisions  of  this 
court  in  which  the  general  rule  before  referred  to  has 
been  recognized  in  its  application  to  cases  of  simple 
larceny;  but  nothing  has  been  said  in  any  case  in  this 
state  which  we  have  seen,  in  regard  to  its  application 
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'^7-     to  a  coropoand  offence,  such  as  burglary  or  feloniously 
Term,    breaking  or  entering  a  house,  of  which  larceny  may 


be  a  component  part     The  cases  in  this  court  which 

^c^r^  have  a  bearing  on  the  general  rule,  in  its  applicatioD 
to  a  case  of  simple  larceny,  are  Btmfs  casCj  13  Gratt. 
757;  Wash's  case,  16  Id.  530;  and  Price's  case,  21  Id. 
846.  In  Hunt's  case  it  was  held  that  in  a  case  of  lar- 
ceny of  goods,  which  had  been  actually  lost,  the  mere 
possession  of  the  goods  does  not  furnish  any  conclu- 
sive, or  even  prima  fade  proof  of  guilt;  of  itself  it 
does  not  raise  the  suspicion  of  guilt.  The  case  is  val- 
uable for  the  light  which  it  throws  on  the  subject  of 
larceny  in  the  finder  of  goods  actually  lost  Wash's 
case  is  valuable,  among  other  things,  for  the  light 
which  it  throws  on  the  subject  of  presumption  of  law 
and  fact;  treating  the  presumption  arising  from  the 
recent  possession  by  the  accused  of  goods  proved  to 
have  been  stolen,  as  one  of  fact  and  not  of  law.  In 
Pricei's  case  the  rule  in  its  application  to  a  case  of  lar- 
ceny and  its  extent  and  effect  are  fully  stated. 

Thus  it  appears  that  it  is  by  no  means  a  settled  ques- 
tion, at  least  in  this  state,  that  the  general  rule  re- 
ferred to  is  confined  to  cases  of  simple  larceny,  and 
does  not  extend  to  a  case  like  the  present. 

But  it  is  not  necessary,  and  therefore  is  not  in- 
tended, to  decide  the  question  in  this  case.  We  will 
proceed  to  consider  this  case  upon  the  admission  pro 
hoc  vice,  that  the  rule  applies  only  to  cases  of  simple 
larceny.  And  upon  that  admission  let  us  enquire 
whether  the  county  court  erred  in  refusing  to  give  the 
instruction  asked  for?  Let  us  now  look  at  it  again. 
It  is  ^Hhat  mere  possession  of  the  stolen  goods,  men- 
tioned in  the  indictment,  by  the  prisoner  is  not  sufii- 
cient  to  give  prima  facie  evidence  of  the  charge  in 
said  indictment  contained,"  &c.     A  fotal  objection 
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to  this  part  of  the  instruction  is,  that  it  is  a  mere  ab-  '^7* 

straction,  and  is  not  warranted  by  any  evidence  which  Tenn. 
appears  to  have  been  before  the  jury  on  the  trial. 


None  of  the  evidence  is  set  out  in  the  record.  It  is  ^cas^* 
only  stated  in  the  bill  of  exceptions  in  regard  to  evi- 
dence, that  after  the  jury  were  empannelled  to  try  the 
indictment,  ^^and  the  commonwealth  had  introduced 
evidence  tending  to  maintain  the  issue  on  her  part, 
and  had  closed  her  case,  the  prisoner,  by  his  attorney, 
moved  the  court  to  give  the  jury  an  instruction,*'  &c. 
What  was  the  evidence  so  introduced  does  not  appear. 
It  may  have  been  sufficient  to  prove,  not  only  that  the 
offence  charged  in  the  indictment  was  actually  com- 
mitted, but  that  the  accused  committed  i(;  and  that, 
too,  independently  of  any  presumption  arising  from 
the  recent  possession  by  him  of  the  stolen  property. 
If  it  was  in  fact  so  sufficient,  it  was  then,  certainly,  a 
pure  abstraction,  ^^that  mere  possession  of  the  stolen 
goods  mentioned  in  the  indictment  by  the  prisoner  is 
not  sufficient  to  give  prima  fade  evidence  of  the  charge 
in  said  indictment  contained,"  &c.  If  there  was  in 
fact  no  other  evidence  before  the  jury  to  connect  the 
prisoner  with  the  offence  charged  in  the  indictment, 
than  the  mere  posession  by  him  of  the  stolen  goods  in 
the  indictment  mentioned,  that  fact  ought,  certainly, 
to  have  appeared  in  the  record  to  warrant  the  giving 
of  the  instruction  asked  for,  and  as  it  does  not  so  ap- 
pear, the  court  did  not  err  in  refusing  to  give  it 

Again,  the  instruction  asked  for  thus  further  pro- 
ceeds: ^^and  that  unless  the  jury  believe,  from  other 
evidence  than  the  evidence  adduced  before  them  tend- 
ing to  show  that  the  prisoner  was  in  possession  of  the 
said  goods,  that  the  prisoner  broke  and  entered,  or 
entered  without  breaking,  the  dwellin-ghouse  in  the 

said  indictment  mentioned,  with  intent  to  steal  there- 
VoL.  xxvni— 128 
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'^7-    from,  the  jury  cannot  find  the  prisoner  guilty  of  the 
Term,    charge  in  the  said  indictment  contained,  though  the 

jury  may  on  said  evidence  find  the  prisoner  guilty  of 

Qf^^  *  petit  larceny."  Now  it  is  very  clear,  that  even  though 
the  mere  possession  of  the  stolen  property  might  not 
he  even  prima  facie  evidence  of  the  offence  charged  in 
the  indictment,  yet  certainly  the  recent  possession  of 
the  stolen  property  is  admissible  and  very  important 
evidence  in  the  case,  and,  in  connection  with  the  other 
evidence  in  the  case,  may  have  been  amply  sufficient 
to  warrant  the  prisoner's  conviction.  The  instruction 
asked  for  altogether  ignores  this  important  evidence, 
and  treats  it,  not  only  as  insufficient  to  convict,  but 
also  as  in^misssible.  It  requires,  in  order  to  the 
prisoner's  conviction  of  the  offence  charged,  that  the 
jury  should  believe  "from  other  evidence  than  the 
evidence  adduced  before  them  tending  to  show  that 
the  prisoner  was  in  possession  of  the  said  goods,  that 
the  prisoner  broke  and  entered,  or  entered  without 
breaking,  the  dwelling-house  in  the  said  indictment 
mentioned,  with  intent  to  steal  therefrom." 

We  are  therefore  of  opinion  that  the  court  did  not 
err  in  refusing  to  give  the  said  instruction;  that  there 
is  no  error  in  the  judgment  of  the  circuit  court,  affirm- 
ing that  of  the  county  court;  and  that  the  said  judg- 
ment of  the  circuit  court  must  be  affirmed. 

Judgment  aepirmed. 
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ADVANCEMENTS. 

I.  Testator  by  his  will  gives  land  and 
stodc  to  his  son  H.  By  the  3d  clause  of 
his  will  he  gives  to  his  five  daughters,  by 
name,  the  balance  of  his  land,  his  daugh- 
ter M  to  account  to  the  rest  of  his  daugh- 
ters in  the  sum  of  ^3,500,  and  his  daugh- 
ter L  15,200,  these  being  the  amounts 
paid  for  homes  for  them.  By  the  4th 
clause  he  gives  to  his  son  H  and  his  five 
daughters  the  balance  of  his  personal 
property,  to  be  equally  divided  among 
them — Held: 

1.  The  advancements  to  M  and  L 
are  only  to  be  brought  into  the  division 
of  the  real  estate. 

Lewis  V.  Henrys  ex'ors  &*  als.,  192 

2.  The  personal  estate  embraced  in 
the  4th  clause  is  to  be  equally  divided 
among  the  son  and  the  five  daughters. 

Idem,        192 

ADVERSARY  POSSESSION. 

I.  J  has  held  possession  of  a  piece  of 
|;round  in  a  city  for  forty  years,  which, 
m  all  that  time,  has  been  within  his  en- 
closure, claimed  l^  him  and  cultivated  as 
his  property.  His  said  possession  is  ad- 
verse to  T  and  those  under  whom  he 
claims,  claiming  the  land,  and  the  statute 
of  limitations  is  a  bar  to  any  claim  which 
T  mi^ht  otherwise  have  to  the  land;  and 
the  title  of  J  thereto,  even  if  it  may  not 
have  been  originally  good,  has  thus  ma- 
tured and  become  perfect  by  adverse  pos- 
session, and  by  lapse  of  time,  and  the 
operation  of  the  statute  of  limitations. 
Thomas  v.  Jones,  383 

ALIENS. 

I.  As  to  inheritance  of  real  estate  in 
Viigiiya,  see  Inheritance,  No.  i,  and 
nauenstei$ts  v.  Lynham,  escheaior,  62 


ANSWERS  IN  CHANCERY. 

I.  When  answer  to  a  discovery  called 
for  by  the  bill  is  to  be  taken  as  true.  See 
Practice  in  Chancery,  No.  15,  and, 

Shurtz  6f*  als.  v.  Johnson  6*  a/s,,  657 

APPEALS. 

1.  On  appeal  from  a  decree  dissolving 
an  injunction  to  a  sale  of  land  under  a 
deed  of  trust  and  dismissing  the  bill,  the 
statute  provides  that  an  appeal  bond  shall 
be  given  to  pay  all  damages  and  costs 
which  may  be  awarded  against,  and  all 
fees  which  may  be  incurred  by  the  appel- 
lant; but  it  is  not  intended  to  cover  the 
rents  and  profits  of  the  land  in  his  pos- 
session. 

Card-well  v.  Allen,  Trustee,  184 

2.  The  penalty  of  the  appeal  bond 
should  be  sufficient  to  indemnify  and 
save  harmless  the  surety  in  the  injunction 
bond.  Idem,        184 

3.  An  appeal  from  a  decision  of  the 
board  of  supervisors  of  a  county,  reject- 
ing a  claim  arising  under  an  order  of  a 
county  court,  made  in  1862,  is  properly 
taken  to  the  county  court  of  the  county. 

Dinwiddie  County  v.  Stuart, 

Buchanan  dc  Co.,  526 

4.  A  decree  which  overrules  certain 
exceptions  to  a  commissioner's  report, 
and  confirms  the  report  as  to  the  ques- 
tions involved  in  these  exceptions,  is  a 
decree  settling  the  principles  of  the  cause 
as  to  these  questions,  from  which  the 
party  excepting  may  appeal,  although  the 
report  is  reconmiitted  to  the  conmiissioner 
as  to  other  matters  involved  in  other  ex- 
ceptions. 

Garretfs  adm'x  v.  Bradford,     609 

5.  Where  a  warrant  is  brought  before 
a  justice  upon  a  claim  exceedmg  twenty 
dollars,  and  upon  the  application  of  the 
defendant  before  trial,  it  is  removed  to 
the  county  court,  an  appeal  lies  to  the 
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circuit  court,  from  the  judgment  of  the 
county  court  in  the  case. 

Carter's  admW  v.  JCelly,  Judge,  787 
6.  Pending  a  suit  by  judgment  creditors 
against  the  debtor  and  others,  to  set  aside 
a  deed  of  trust,  or  subject  the  surplus  to 
payment  of  their  debts,  the  debtor  is  de- 
clared a  bankrupt  on  his  own  petition; 
and  in  the  suit  he  claims  his  exemption 
and  homestead  out  of  the  surplvs  of  the 
purchase  money  of  the  land,  after  satisfy- 
ing the  debt  secured  by  the  deed.  The 
court  below  dismisses  his  application,  and 
makes  a  decree  distributing  the  fund. 
The  bankrupt  has  such  an  interest  in  the 
case  as  entitles  him  to  appeal. 

Barger  v.  Buckland  &  ak.f        850 

APPELLATE  COURT. 

1.  A  conmiissioner  in  settling  the  ac- 
count of  W,  committee  of  C,  a  lunatic, 
makes  two  statements,  the  only  difference 
being  in  a  single  item  of  $1,000,  which  is 
inserted  in  one  statement  and  omitted 
in  the  other,  and  he  refers  the  question  as 
to  this  item  to  the  court.  The  court 
adopts  the  statement  giving  the  commit- 
tee the  credit.  On  appeal,  held  an  excep- 
tion to  the  report  was  not  necessary,  'and 
the  appellate  court  may  correct  the  de- 
cree. 

Col^s  committee  v.  Coi^s  adm^r,  365 

2.  Accounts  settled  by  W  in  1859  and 
1863,  speak  of  him  as  trustee  of  C;  but 
in  Ae  account  by  the  commissioner  he  is 
treated  as  committee  of  C.  There  being 
no  exception  to  the  report  for  bringing 
into  the  latter  account  the  charges  in  the 
first  two,  W's  administrator  cannot  object 
to  the  report  on  that  ground  in  the  appel- 
late court,  he  not  having  excepted  in  the 
circuit  court.  Idem,        365 

3.  Where  in  a  suit  in  equity,  the  rights 
of  the  parties  involves  the  decision  of 
questions  which  were  not  put  in  issue  by 
the  pleadings,  or  so  vague  and  uncertainly 
as  not  to  inform  the  opposite  party  of 
what  were  the  issues  between  them,  so 
as  to  prepare  his  case  in  a  way  to  secure 
a  full  investigation  by  the  court,  and  a  de- 
cision according  to  the  very  right  of  the 
case,  and  which  would  do  justice  to  all 
concerned,  the  appellate  court  will  re- 
verse the  decree  of  the  court  below,  and 
send  the  cause  back,  with  leave  to  the 
parties  to  amend  their  pleadings. 

Nash  v.  Nash  6*  als,,  686 

4.  In  an  action  of  unlawful  detainer 


the  defendant  appears;  but,  though  the 
case  is  continued  for  years,  he  does  not 
file  any  plea.  The  cause  is  proceeded  in 
precisely  as  if  there  was  a  plea  filed — the 
jury  are  sworn  to  try  the  issue  joined,  and 
the  defendant  makes  full  defence.  There 
having  been  a  verdict  and  judgment  in 
favor  of  the  plaintiff,  the  defendant  can- 
not set  up  the  want  of  the  plea  and  issue 
thereon  in  the  appellate  court 

Bartley  v.  McKinney,  750 

5.  There  having  been  oral  evidence 
expressly  proving  &at  the  land  in  contro- 
versy is  part  of  the  land  devised  to  the 
plaintiff  by  her  husband,  and  the  jury  hav- 
mg  so  found,  though  there  may  be  docu- 
mentary evidence  tending  to  show  it  was 
not  embraced  in  the  tract  of  the  husband; 
yet  the  bill  of  exceptions  of  the  defendant 
to  the  refusal  of  the  court  to  grant  a  new 
trial,  containing  the  evidence  and  not  the 
facts  proved, — the  court  certifying  its  in- 
ability to  certify  the  facts  because  of  con- 
flict of  evidence — the  appellate  court  can- 
not reverse  the  judgment,  but  must  take  it 
to  be  correct.  Idem,        75a 

6.  The  general  course  of  the  examina- 
tion of  witnesses  is,  and  must  of  necessity 
be,  left  to  the  discretion  of  the  trying 
judge,  and  the  exercise  of  that  discretion 
will  never  be  interfered  with  by  an  ap- 
pellate court  unless  it  plainly  appears  that 
some  injustice  has  b^n  done. 

Scott  and  Boyd  v.  Skelor,  891 

ASSUMPSIT. 

I.  Where  an  action  of  assumpsit  is 
brought  for  goods  sold  and  delivered,  and 
the  declaration  contains  only  the  com- 
mon counts,  the  bill  of  particulars  is  filed 
and  the  only  count  to  which  the  evidence 
applied  was  for  goods  sold  and  delivered. 
If  it  is  proved  that  the  goods  were  abso- 
lutely  paid  for  by  a  check,  the  demand 
upon  the  account  is  thereby  extinguished, 
and  there  is  no  count  in  the  declaration 
upon  which  the  plaintiffs  can  recover. 
Blair  6*  Hoge  v.  Wtison,  165 

ATTACHMENTS. 

•  I.  When  a  sale  of  a  negotiable  note  is 
valid  against  an  attaching  creditor.  See 
Negotiable  Instruments,  No.  3,  and 

Howe,  Knox  6*  Co.  v.  Ould  &> 
Carrington,  t 

BartleU  6^  Robins  v.  Same,  l 
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2.  R,  by  a  verbal  contract,  sells  a  house 
and  lot  to  M,  who  pays  all  the  purchase 
money  and  is  put  in  possession.  R  has 
no  interest  in  the  property  which  may  be 
subjected  by  attachment  against  him,  as 
an  absent  debtor,  to  the  payment  of  his 
debt.     Hicks  v.  Riddick  <Sr»  ah.,         418 

3.  After  the  purchase  money  had  been 
paid  and  M  put  into  possession,  R  sent 
M  a  deed  executed  by  himself  for  the 
property ;  but  M,  insisting  that  R*s  wife 
should  join  in  the  deed,  returned  it  to  R; 
and  it  was  not  again  delivered.  If  the 
deed  might  be  considered  as  accepted  by 
M,  that  would  not  render  the  property 
liable  to  the  attachment.      Idetn,        418 

BAILMENT. 

1.  The  finder  of  a  bank  note,  as  against 
a  bailee  without  reward,  to  whom  he  de- 
livers it  to  be  kept  for  the  finder,  has  such 
a  possessory  interest  in  the  note  as  entitles 
him  to  recover  the  same  of  the  bailee,  on 
his  refusal  to  redeliver  it  to  the  finder 
upon  his  request,  and  in  the  absence  of 
any  claim  of  the  rightful  owner  made 
known  by  him  to  such  bailee. 

Tancily.  Seaton,  601 

2.  Such  bailee  is  not  bound  to  use  as 
great  care  and  diligence  in  the  keeping  of 
the  note  as  he  would  be  if  he  were  a 
bailee  for  compensation;  and  if  the  note 
was  stolen  from  his  possession,  he  will 
not  be  liable  for  it,  unless  the  loss  was  the 
result  of  gross  negligence  on  his  part. 

Idem,        601 

3.  In  such  a  case,  to  entitle  the  plaintiff 
to  recover,  he  must  show  that  the  note 
was  a  genuine  note,  and  of  the  value  he 
claimed.  Identf        601 

BANK  NOTES. 

I.  See  Bailments y  No.  i,  2,  3,  and 
Tancilv.  Seaton,  601 

BONDS. 

1.  See  Appeals,  No.  1,2,  and 

CardweUy,AlUn,  Trustee,      184 

2.  A  paper  which  in  the  body  of  it 
says,  **  as  witness  my  hand  and  seal,"  hay 
the  word  «*seal"  affixed  to  the  signature 
of  the  maker.  It  is  a  sealed  instrument 
within  the  meaning  of  the  statute.  Code 
of  1849,  ch-  U3»  i  2,  p.  580.  • 

Lewis'  ex'ors  v.  Overb/s  adm^or,  627 


BOUNDARIES  OF  LAND. 

I.  In  an  action  of  ejectment  parol  evi- 
dence is  admissible  to  prove  that  the 
caUs  for  course  and  distance  in  a  deed 
are  mistaken,  and  do  not  designate  the 
true  boundary  of  the  land  intended  to  be 
conveyed.         Elliott  v.  Horton,        766 


BURGLARY  AND  HOUSEBREAK- 
ING. 


I.  See  Larceny,  No.  4, '5,  and 
Walker's  case, 

CHECKS  ON  BANKS. 


969 


1.  While  the  giving  of  a  check  by  a 
debtor  to  a  creditor  is  generally  pre- 
sumed to  be  only  a  provisional  or  condi- 
tional payment  of  the  debt  for  which  it  is 
given,  yet  such  may,  by  agreement  of  par- 
ties, be  given  and  received  in  full  pay- 
ment and  absolute  discharge  and  satisfac- 
tion of  the  debt ;  and  whether  it  was  so 
given  and  received  is  a  question  of  fact 
for  the  jury. 

Blair  &*  Hoge  v.  Wilson,  165 

2.  A  check  may  be  offered  in  evidence 
under  the  money  counts ;  and  if  there  is 
no  other  evidence  in  the  case,  it  is  of 
itself  sufficient  to  entitle  the  plaintiflfe  to 
recover  on  those  counts;  yet  it  is  only 
pr^ma  facie  evidence  of  money  lent,  paid 
and  advanced,  or  had  and  received ;  and 
where  it  is  proved  that  no  money  had 
come  to  the  hands  of  the  defendant,  the 
presumption  raised  by  the  check  is  rebut- 
ted, and  no  recovery  can  be  had  on  those 
counts.  Idem,        165 

3.  Where  an  action  of  assumpsit  is 
brought  for  goods  sold  and  delivered,  the 
declaration  filed  contains  only  the  com- 
mon counts,  the  bill  of  particulars  is 
filed,  and  the  only  count  in  the  declara- 
tion to  which  the  evidence  applied  was 
that  for  goods  sold  and  delivered.  If  it 
is  shown  that  the  goods  were  absolutely 
paid  for  by  a  check,  the  demand  upon 
the  account  is  thereby  extinguished,  and 
there  is  no  count  in  the  declaration  upon 
which  the  plaintiff  can  recover. 

Idem,        165 

4.  Quare:  Whether  under  the  evi- 
dence in  this  case  the  action  could  have 
been  maintained  on  the  check  if  it  had 
been  specially  declared  on.     Idem,     165 
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CONDITIONS. 

I.  Testator,  some  months  after  making 
liis  will  in  which  he  gave  his  estate  to  his 
children,  of  whom  M  was  one,  makes  a 
codicil  to  it,  in  which  he  says :  If  my  es- 
tate should  have  to  pay  the  debt,  or  any 
part  thereof,  in  the  lawsuit  brought  by  M's 
administrator  against  Dr.  B's  estate,  I 
hereby  direct  that  my  daughter  M  is  to 
forfeit  all  interest  in  my  estate,  and  is  to 
inherit  nothing  under  my  will.  He  was 
the  surety  of  B,  who  had  been  the  hus- 
band of  M,  and  was  not  sued,  but  settled 
the  debt  and  took  an  assignment  of  it. 
After  his  death,  in  a  suit  by  his  executors, 
his  daughter  M  brings  the  money  into 
court,  and  tenders  it. — Held  :  The  con- 
dition created  by  the  codicil  is  a  condi- 
tion subsequent,  and  the  estate  not  having 
paid  the  debt,  but  M  tendering  the  money 
to  pay  it,  her  interest  in  her  father's  estate 
is  not  forfeited. 

L^Ttfis  V.  Henrys  ex*ors  <Sy*  als.,   192 


CONFISCATION. 

1.  In  a  proceeding  to  confiscate  pro- 

Eerty  of  a  person  charged  to  be  in  rebel- 
on,  the  directions  of  the  attorney  gene- 
ral are,  that  the  method  of  seizure  of  the 
property  shall  be  conformed,  as  far  as  may 
be,  to  the  state  law,  if  there  be  such. 
When  therefore  the  proceeding  is  to  con- 
fiscate debts  due  from  a  municipal  corpo- 
ration, the  notice  to  the  debtor  must  be 
upon  the  mayor  or  other  officer  named  in 
the  Virginia  statute ;  and  notice  given  to 
the  auditor  of  the  corporation  is  of  no 
effect ;  and  the  judgment  based  upon  such 
notice  is  null  and  void. 

Fairfax  v.  City  of  Alexandria ,      16 

2.  On  such  a  proceeding  against  F,  the 
counsel  of  F  does  not  enter  an  appearance 
for  him,  because  •  in  three  cases  against 
the  same  party  before  the  same  judge,  he 
was  informed  by  the  judge  from  the  bench 
that  it  was  the  rule  of  his  court  not  to  al- 
low an  appearance  and  defence  by  rebels 
and  traitors^  and  in  these  cases  the  ap- 
pearance and  defence  were  stricken  from 
the  cases;  and  this  a  short  time  before 
the  last  case  was  acted  on.  The  counsel 
was  not  in  default  for  failing  to  enter  an 
appearance  for  F ;  and  the  decree  of  con- 
fiscation is  void  and  of  no  effect 

Idemt        16 


CONSTITUTIONAL  LAW. 

•  I.  See  Interest^  No.   i,  2,  5,  6,  and 

Contracts t  No.  i,  2,  and 

Robert^  adm^r  v.  Cocket  dr»r.,      207 
Murphy  v.  Gaskins*  adnCr,         207 

2.  Contracts  made  by  counties  undo* 
the  statute  fur  the  purchase  of  salt  are 
valid,  and  their  payment  is  not  prohibited 
either  by  the  constitution  of  the  state  or 
of  the  United  States. 

Dinwiddie   County   v.   Stuart^ 

Buchanan  £r*  Co.,  526 

Pulaski  County  v.  Same,  872 

3.  The  act  approved  April  2,  1873, 
amending  section  14,  chapter  187,  of  the 
Code  of  i860,  in  relation  to  interest,  so 
far  as  it  confers  on  courts  and  juries,  in 
the  suits  therein  mentioned,  power  to  re- 
mit interest  as  therein  provided,  on  con- 
tracts entered  into  prior  to  April  10, 1865, 
which  said  courts  and  juries  did  not  have 
under  the  laws  in  force  at  the  times  such 
contracts  were  made,  or  which  empowers 
courts  to  reverse  judgments  and  decrees 
upon  motion,  and  to  abate  the  interest  as 
therein  provided,  is  repugnant  to  the  con- 
stitution of  the  United  States  and  of  this 
state,  and  is  therefore  void. 

Cecil  v.  Deyerle  dr*  als.,  775 
Linkous  &*  als,  v.  Shafer  &* 

als.,  775 
Gamand  dr»  als,  v.  Childress 

6r»  als.,  775 

JCent^s  adrn^r  v.  Kenfs  adm^r,  840 

CONTRACTS. 

1.  The  laws  which  subsist  at  the  time 
and  place  of  the  making  of  a  contract, 
and  where  it  is  to  be  performed,  enter 
into  and  form  a  part  of  tne  contract;  and 
that,  whether  such  laws  affect  its  validity, 
construction,  discharge  or  enforcement. 

Roberts^  adm'r  v.  Cocke  &*c.,       207 
Murphy  v.  Gaskins*  adm'or,        Torj 

2.  While  it  is  competent  for  Uie  state 
to  alter  or  change  the  remedy  on  a  con- 
tract, this  can  only  be  done  where  the 
change  does  not  impair  substantial  rights. 

Idem,        207 

3s  See  Interest,  No.  i,  2,  3,  4,  5,  6,  7. 

Idem,        2orj 

Cecil  V.  Deyerle  <5r»  als.,  775 

Kenfs  adm^r  v.  Kenfs  culmW,     840 

4.  In  April  1870  the  B  life  insurance 
CMnpany,  of  New  York,  employed  W  as 
their  general  agent,  to  act  as  such  in  a 
large  defined  territory  in  Virginia,    Ws 
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duties,  as  defined  in  their  agreement, 
were  to  solicit  applications  for  Efe  insur- 
ance policies,  to  deliver  the  same  and  col- 
lect the  premiums  thereon,  also  to  consti- 
tute sub-agents  throughout  his  whole 
field,  such  sub  agents  to  be  under  the  pay 
and  authority  of  W.  And  if  the  aggre- 
gate of  commissions  earned  by  W  on  po- 
Hcies  taken  by  himself,  and  by  the  margin 
of  his  commissions  over  that  of  sub-agents 
on  their  work,  should  not  amount  to 
$3,000  for  the  first  year,  the  company 
would  make  up  the  amount  to  that  sum 
for  that  year.  And  W  promised  to  de- 
vote his  time,  services,  &c.,  to  the  interest 
of  the  company  throughout  the  whole  of 
said  territory,  exclusive  of  any  other 
business.  In  October  1870  the  company, 
having  paid  W  $1,500  of  his  salary,  and 
received  only  $423  of  premiums  from 
him,  discharged  him  from  his  agency; 
and  then  W.  brought  suit  to  recover  the 
balance  of  his  salary.  On  the  trial  it  ap- 
peared W  had  made  very  little  effort  to 
appoint  sub-agents,  and  that  he  did  not 
travel  through  his  territory ;  he  contend- 
ing that  he  was  only  to  appoint  sub  agents 
when  directed  by  the  company,  and  that 
the  company  did  not  furnish  him  money 
to  enable  him  to  travel. — Held  :  That, 
under  the  agreement,  the  appointment  of 
sub-agents  was  committed  to  W,  and  he 
was  to  pay  his  own  expenses ;  and  having 
neglected  his  duties,  he  was  properly  dis- 
charged by  the  company. 

The  Brooklyn  Insurance  Co, 
V.  Bidgoody  290 

5.  Contract  by  a  county,  under  the 
statute  for  the  purchase  of  salt  in  1862, 
is  valid  and  binding  on  the  county  as  at 
present  organized,  and  its  payment  is  not 
prohibited  by  the  constitution  of  either 
the  state  or  the  United  States. 

Dinwiddle    County  v.   Stuart^ 
Buchanan  dr*  Co.^  526 

6.  As  to  parol  contracts  for  sale  of  land, 
as  against  subsequent  judgment  creditors 
of  the  grantor.  See  Vendor  and  Pur- 
chaser.  No.  I,  and  Attachments ^  No.  2, 
3,  and 

Floyd,  trustee  v.   Harding  6* 

als.,  401 

Hicks  V.  Riddick  <5r»  als,,  418 

7.  When  parol  contract  for  land  will 
be  enforced.    See  Vendor  and  Pur- 
thcuer.  No.  4,  and 

Rhea  v.  Jordan,  678 

8.  A  parol  contract  between  a  father 
and  his  son,  whereby  the  father  agreed 

Vol.  xxvni — 124 


to  give  to  the  son  a  certain  tract  of  land, 
on  the  consideration  that  the  son  would 
support  the  father  and  his  wife  for  their 
lives,  iara  valid  contract,  and  will  be  en- 
force at  the  suit  of  the  children  of  the 
son  after  his  death,  against  other  child- 
ren of  the  father,  who  had  fraudulently 
procured  a  deed  for  the  land  from  the 
father,  with  the  knowledge  of  said  con- 
tract. 

J,    W,  Lester  <Sr*  aU,  v.  F.  W. 
Lester  ^  als.,  *jyj 

9.  The  state  government  of  Virginia, 
which  existed  at  Richmond  during  the 
war,  and  the  Confederate  government,  of 
which  it  formed  a  part,  were  at  least  gov- 
ernments//^yar/^;  and  contracts  arising 
thereunder  are  valid,  and  will  be  en- 
forced, unless  prohibited  by  the  constitu- 
tion of  the  state. 

Pulaski  County  v.  Stuart,  Bu- 
chanan dt  Co.,  872 

CORPORATIONS. 

1.  In  a  proceeding  to  confiscate  pro- 
perty of  a  person  charged  to  be  in  rebel- 
lion, the  directions  of  the  attorney  gene- 
ral are,  that  the  seizure  of  the  property 
shall  be  conformed,  as  nearly  as  may  be, 
to  the  state  law,  if  there  be  such.  When 
therefore  the  proceeding  is  to  confiscate 
debts  due  from  a  municipal  corporation, 
the  notice  to  the  debtor  must  be  to  the 
mayor  or  other  officer  named  in  the  Vir- 
ginia statute;  and  notice  to  the  auditor  of 
the  corporation  is  of  no  effect;  and  the 
judgment  based  upon  such  notice  is  null 
and  void. 

Fair/ax  v.  City  of  Alexandria,    1 6 

2.  When  corporations,  whether  pri- 
vate or  municipal,  owners  of  wharves, 
are  liable  for  damages  done  to  a  vessel 
moored  at  their  wharves. 

See  Negligence,  No.  I,  2,  and 
City  of  Petersburg  v.  Apple- 
garth^  s  admW,  321 

COSTS. 

I.  There^are  several  suits  by  creditors 
against  the  same  defendants  to  subject 
the  land  of  their  debtor  to  the  payment 
of  their  debts.  Though  the  suits  are 
consolidated  and  heard  together,  each 
plaintiff  is  entitled  to  a  decree  for  his 
separate  costs. 

Barger  v.  Buckland  6*  cUs,,       850 
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COUNTY  COURTS. 

1.  An  appeal  from  a  decision  of  the 
supervisors  of  a  county,  rejecting  m  claim 
arising  under  an  order  of  a  county  court, 
made  in  1862,  is  properly  taken  to  the 
county  court  of  the  county. 

Dinwiddie  County  v.  Stuart ^ 

Buchanan  &  Co,,  526 

2.  A  county  court  acting  under  the 
statute  authorizing  county  courts  to  pur- 
chase salt,  is  exercising  a  special  authority, 
and  it  must  appear  from  the  record  that 
the  justices  were  summoned,  or  a  majo- 
rity were  present,  when  a  bond  was  exe- 
cuted for  salt  purchased,  or  the  bond  will 
be  held  to  be  null  and  void.     Idem,    526 

Pulaski  County  v.  Stuart, 

Buchanan  dk  Co.,  872 

3.  When  an  appeal  lies  from  a  judg- 
ment of  a  county  court.  See  Appeals, 
No.  5, 

Carter's  adnCr  v.  Kelly, judge,    787 

COUNTY  ORGANIZATIONS. 

1.  An  appeal  from  a  decision  of  the 
supervisors  of  a  county,  rejecting  a  claim 
arising  under  an  order  of  a  county  court, 
made  in  1862,  is  properly  taken  to  the 
county  court  of  the  county. 

Dinwiddle    County   v.   Stuart, 
Buchanan  6f*  Co.,  526 

2.  A  county  court  acting  under  the 
statute  authorizing  county  courts  to  pur- 
chase salt,  is  exercising  a  special  author- 
ity, and  it  must  appear  from  the  record 
that  the  justices  were  summoned,  or  a 
majority  were  present,  when  a  bond  was 
executed  for  salt  purchased,  or  the  bond 
will  be  held  to  be  null  and  void. 

Idem,        526 
Pulaski  County  v.  Stuart,  Bu- 
chanan <5r»  Co.,  872 

3.  Where  a  party  presents  his  claim 
a^nst  a  county  to  the  board  of  super- 
visors, within  the  time  limited  by  the 
statute,  and  they  decline  to  take  it  up, 
and  adjourn,  and  no  entry  is  made  of  it 
until  a  subsequent  meeting  of  the  board, 
after  the  time  of  limitation^  the  statute 
will  not  be  allowed  to  bar  the  claim. 

Idem,        526 

4.  Under  the  statute  authorizing  coun- 
ties and  corporations  to  purchase  salt  to 
be  sold  to  the  people,  the  county  court  of 
Dinwiddie  in  1862  makes  a  contract  with 
S  for  the  purchase  of  a  certain  quantity  of 
salt,  which  is  delivered  by  S.    This  is  a 


valid  contract,  binding  on  the  county  of 
Dinwiddie  as  at  present  organized,  and  its 
payment  is  not  prohibited  either  by  the 
constitution  of  the  state  or  of  the  United 
States.  Idem,        526 

COURTS. 

1.  Where  a  court  of  general  jurisdiction 
acts  within  the  scope  of  its  general  pow- 
ers, its  judgments  will  be  presumed  to  be 
in  accordsmce  with  its  jurisdiction,  and 
cannot  be  collaterally  impeached. 

Pulaski  County  v.  Stuart,  Bu- 
chanan <Sr»  Co.,  S72 

2.  Where  a  court  of  general  jurisdic- 
tion has  conferred  upon  it  special  powers 
by  special  statute,  and  such  special  pow- 
ers are  exercised  judicially,  its  judgment 
cannot  be  collaterally  impeached. 

Idem,        872 

3.  Where  a  court  of  general  jurisdic- 
tion has  conferred  upon  it  special  powers 
by  special  statute,  which  are  only  exer- 
cised ministerially,  and  not  judicially,  no 
presumption  of  jurisdiction  will  attend  its 
judgments,  and  the  facts  essential  to  the 
exercise  of  the  special  jurisdiction  must 
appear  upon  the  face  of  the  record. 

Idem,        872 

CRIMINAL  JURISDICTION  AND 
PROCEEDINGS. 

1.  F  is  indicted  for  the  larcciiy  of  $208,. 
of  notes  of  United  States  currency,  the 
property  of  R.  The  proofs  refer  to  Ps 
obtaining  the  money  under  false  pre- 
ences.  To  sustain  the  prosecution  the 
commonwealth  must  prove  every  feet 
which  would  be  required  to  be  alleged 
in  an  indictment  for  obtaining  money  on 
false  pretences.  Fa/s  case,        912 

2.  In  the  absence  of  proof,  that  such 
money  as  is  charged  in  the  indictment 
to  have  been  stolen,  was  received  by  the 
prisoner,  he  cannot  be  properly  con- 
victed. Idem,        912 

3.  On  an  indictment  under  ch.  202,  { 
2g,  of  the  Code  of  1873,  o^  H,  for  that 
he  maliciously  and  of  his  malice  afore- 
thought, did  shoot  one  S,  the  jury  re- 
turned tiieir  verdict :  «*  We,  the  jury,  find 
the  defendant  H  not  guilty  of  malicious 
shooting,  as  in  the  within  indictment 
charged,  but  guilty  of  unlawful  shootin£» 
with  intent  to  maim,  disfigure  and  kiu» 
and  fix  his  term  of  confinem^t  in  the 
penitentiary  at  two  years."     The  verdict 
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is  to  be  read  in  connection  with  the  in- 
dictment, and  therefore  sufficiently  indi- 
cates the  person  shot. 

Hoback^s  case,  922 

4.  Upon  a  motion  for  a  continuance, 
the  case  having  been  in  court  for  a  year, 
and  a  subpoena  for  a  witness  having  been 
several  times  sent  to  the  sheriff  of  another 
county  and  not  served,  and  the  prisoner 
not  having  used  sufficient  diligence  to 
have  the  mbpctna  served,  a  continuance 
of  the  cause  is  properly  refused ;  though 
the  counsel  of  the  prisoner  states  in  wri- 
ting that  he  had  conversed  with  the  wit- 
ness, and  that  he  will  prove  material 
facts,  which  he  states,  in  favor  of  the  pri- 
soner, and  the  prisoner  swears  that  the 
witness  is  material  for  her,  and  she  can- 
not go  safely  to  trial  without  him,  and 
that  she  can  prove  by  him  the  facts  stated 
by  her  counsel.         RousstlTs  case,     930 

5.  On  a  prosecution  for  larceny,  the 
prosecutor  gave  evidence  tending  to  show 
when  and  how  the  larceny  was  commit- 
ted on  him.  On  reexamination  he  was 
asked  by  the  attorney  for  the  common- 
wealth if  he  did  not  immediately  after 
the  alleged  larceny  go  to  the  house  of 
another  person,  who  lived  a  few  doors 
off,  and  tell  him  he  had  been  robbed,  and 
the  circumstances?    On  objection  to  the 

Question  by  the  counsel  for  the  prisoner, 
le  court  sustained  the  objection  to  so 
much  of  the  question  as  referred  to  the 
details  df  the  statement,  but  allowed  the 
witness  to  state  that  he  had  told  the  other 
person  at  the  time  named  "that  he  had 
been  robbed,"  and  then  allowed  that  other 
person,  to  whom  the  statement  was  made, 
to  testify  that  the  prosecutor  had  come  to 
him  and  told  him  that  he  had  been  rob- 
bed; to  all. which  the  counsel  for  the  pri- 
soner excepted. — Held  : 

1.  The  statements  were  inadmissa- 
ble.  They  were  inadmissable  as  part 
of  the  res  gestce.  "  Facts  which  con- 
stitute the  res  gestce  must  be  such  as 
are  so  connected  with  the  very  transac- 
tion or  fact  under  investigation  as  to 
constitute  a  part  of  it;"  and  the  above 
statements  do  not  come  within  the  defi- 
nition. Hayn^s  case,        942 

2.  They  were  inadmissable,  as  a 
complaint  made  by  the  prosecutor  re- 
cently after  the  outrage  committed. 
The  only  exception  to  the  general  rule, 
excluding  the  statements  or  declarations 
of  parties  as  hearsay  evidence,  as  a 
complaint,  is  that  in  cases  of  rape,  and 


in  this  case  the  complaint  must    be 
made  at  once.  Idem,        942 

3.  They  were  inadmissable,  for  the 
purpose  of  rebutting  the  imputation 
that  the  prosecutor  was  drunk  at  the 
time  the  statements  were  made.  If  the 
credibility  of  a  witness  is  assailed  be- 
cause he  was  drunk,  the  only  way  to 
meet  the  assault  is  by  proving  by  others 
his  actual  condition  at  the  time  of  the 
transaction  of  which  he  speaks,  and 
not  by  statements  and  declarations  of 
his  own  or  others,  which  might  preju- 
dice the  prisoner  while  given  in  evi- 
dence under  the  pretence  of  showing 
that  they  were  such  as  a  sober  man 
would  make  under  the  presumed  cir- 
cumstances of  the  case. 

Idem,        942 

6.  It  is  settled  law  in  this  state,  that 
where  there  are  several  counts  in  an  in- 
dictment, and  the  jury  find  the  accused 
guilty  on  one  of  the  counts,  saying  nothing 
as  to  the  others,  the  verdict  operates  as  an 
acquittal  upon  the  counts  of  which  the 
verdict  takes  no  notice;  and  the  court 
should  enter  a  verdict  accordingly. 

Stuart* s  case,  950 

7.  In  such  a  case,  if  the  accused  applies 
for  and  obtains  a  new  trial,  he  does  not 
thereby  waive  the  advantage  of  the  ac- 
quittal thus  obtained.  But  he  must  be 
tried,  andean  only  be  tried  again,  on  the 
count  on  Which  he  was  convicted,  and  not 
on  the  counts  on  which  he  has  been  be- 
fore acquitted.  And  the  rule  is  the 
same  whether  the  new  trial  is  granted 
because  the  verdict  is  contrary  to  the 
evidence,  or  because  the  verdict  is  so  de- 
fective or  uncertain  that  legally  no  judg- 
ment can  be  pronounced  thereon. 

Idem,        9Sa 

8.  And  the  same  rule  applies  where  on 
an  indictment  for  murder,  the  jury  find 
the  prisoner  guilty  of  manslaughter,  or  on 
an  indictment  for  malicious  stabbing,  &c., 
with  intent  to  maim,  disfigiure  or  kill,  the 
jury  find  the  prisoner  guilty  of  unlawful 
stabbing  with  intent  to  kill. 

Idem,        950 

9.  Where  there  is  but  one  count  in  an 
indictment  on  which  the  accused  may  be 
convicted  of  one  of  several  offences  which 
are  covered  by  the  indictment,  the  verdict 
of  the  jury  finding  the  accused  guilty  of 
one  of  the  said  offences  is  a  verdict  of 
acquittal  of  all  the  others  of  a  higher 
grsude  of  offence :  as  on  an  indictment  for 
murder,  a  verdict  finding   the  accused 
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guilty  of  manslaughter,  is  d  verdict  of  ac* 
^uittal  as  to  *the  murder :  and  on  an  in- 
dictment for  malicious  stabbing  with 
intent  to  kill,  a  verdict  finding  the  accused 
guilty  of  unlawful  stabbing,  with  intent 
to  kill  is  an  acquittal  of  malicious  stab- 
bidfe.  And  the  rule  stated  in  No.  7  ap- 
plies. Qtiare  :  If  this  rule  applies  where 
on  an  indictment  for  murder  the  jury  find 
the  prisoner  guilty  of  murder  in  the  sec- 
ond degree.  Identf        950 

10.  On  a  second  trial  of  the  offence  for 
which  the  accused  was  found  guilty  by  the 
jury,  if  the  jury  find  him  guilty  they  may 
fix  his  imprisonment  or  other  penalty  at 
any  period  or  penalty  authorized  by  the 
statute,  though  it  be  greater  than  that 
fixed  by  the  first  jury.  Idem,        950 

11.  Under  an  indictment  with  only  one 
count,  for  malicious  shooting,  stabbing  or 
cutting,  with  intent  to  kill,  the  accused 
may  be  convicted  of  the  offence  charged, 
or  of  unlawfully  doing  such  acts,  or  in- 
deed, of  any  other  offence — felony  or  mis- 
demeanor— which  is  substantially  charged 
in  the  indictment.  Idem,        950 

12.  The  acquittal  obtained  by  the  first 
verdict  is  not  affected,  if  the  indictment 
under  which  it  was  found  is  afterwards 
quashed  by  the  court  on  the  motion  of  the 
attorney  for  the  commonwealth;  nor  is 
the  prisoner  entitled  to  be  discharged  firom 
prosecution  on  another  indictment  for  the 
offence  of  which  he  was  convicted  in  the 
first  indictment,  because  that  indictment 
was  quashed ;  he  would  have  every  right 
under  the  second  indictment  that  he  had 
under  the  first,  and  no  more. 

Ideniy        950 

13.  The  mere  pendency  of  one  indict- 
ment is  no  bar  to  another,  even  for  the 
same  offence;  the  accused  cannot  be  tried 
on  both,  but  the  commonwealth  may  elect 
on  which  it  will  prosecute. 

Idem,        950 

14.  The  discharge  of  a  jury,  after  they 
have  rendered  a  verdict  a^inst  a  pris- 
oner, but  which  verdict  is  adjudged  to  be 
a  nullity  because  it  was  not  duly  perfect- 
ed, and  thereupon  set  aside  as  insuffi- 
cient, is  no  bar  to  a  prosecution  under  the 
same  or  a  new  indictment. 

Idem,        950 

15.  When  a  prisoner  is  arrested  under 
a  warrant  of  a  justice,  examined  and  com- 
mitted to  jail,  and  indicted  and  tried,  and 
afterwards  that  indictment  quashed  and  a 
new  indictment  found  against  him  for  the 
•same  offence,  he  is  not  then  entitled  to  a 


new  preliminary  examination  before  a 
justice  under  the  last  indictment  found 
against  him.  Idem,        950 

16.  Where  a  prisoner  has  been  carried 
to  the  penitentiary  in  execution  of  the 
judgment  of  the  court  below,  and  after 
that  a  new  trial  is  granted  him  by  the 
court  of  appeals,  the  last  named  court  will 
award  a  writ  of  habeas  corpus,  directed  to 
the  superintendent  of  the  penitentiary,  to 
bring  the  prisoner  before  it,  and  order 
him  to  be  committed  to  the  sheriff  of  the 
county  in  which  the  court  of  appeals  is 
sitting,  to  be  by  him  conveyed  to  the  jail 
of  the  county  in  which  the  judgment  of 
conviction  was  rendered,  for  the  purpose 
of  being  again  tried  in  conformity  with 
the  judgment  of  the  appellate  court 

Idem,        950 

CROSS  BILL. 

I.  When  it  is  unnecessary  for  defend- 
ants to  set  up  their  claims  against  co-de- 
fendant by  a  cross  bill.  See  Legacies 
and  Legatees,  No.  i,  and 

Moorman  v.  Smoot  &*  wife  &* 
als.,  80 

DECREES. 

I.  What  is  a  decree  settling  principles 
in  a  cause  from  which  an  appeal  may  be 
taken.    See  Appeals,  No.  4,  and 

Garrett* s  adm^x  v.  BradfoPd,      609 

DEPOSITIONS. 

I.  A  deposition  is  taken  to  be  read  in 
a  case  in  which  Franklin  Bartley  is  de- 
fendant, and  that  is  the  name  given  in 
the  summons  and  to  which  he  appeared ; 
but  the  name  in  which  the  action  is  car- 
ried on  is  William  F.  Bartley.  The  per- 
son is  obviously  the  same,  and  Franldin 
is  part  of  the  defendant's  name.  The 
deposition  cannot  be  objected  to  on  this 
ground. 

Bartley  v.  McKinney^  750 


DOCKETING  JUDGMENTS. 

I.  Under  the  act,  Code  of  i860,  ch. 
186,  22  4,  8,  indexing  is  not  a  neccessary 
part  of  &e  docketiiig  of  a  judgment ;  and 
where  a  judgment  is  properly  entered 
upon  the  ju&ment  docket,  the  lien  of 
the  judgment  is  valid  against  a  purchaser 
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of  the  land  without  notice  of  the  judg- 
ment. 

Old  Dominion  Granite  Co.  &* 
als,  V.  ClarAe  <5r»  als.,  617 

Same  v.  J^es  6t*  als,,  617 

< 

DUELLING. 

I.  Under  the  constitution  and  statute 
of  Virginia,  a  party  who  has  aided  and 
assisted  in  a  duel  fought  with  deadly 
weapons,  may  be  removed  from  office  by 
a  proceeding  by  ^uo  warranto;  or,  ii 
that  writ  be  not  in  use,  by  information  in 
the  nature  of  a  quo  warranto;  though 
he  has  not  been  convicted  of  the  offence 
in  any  criminal  prosecution  against  him. 
Royalty .  Thomas ,        130 

ELECTION. 

I.  An  infant  cannot  elect  to  take  land 
in  which  her  money  has  been  invested  by 
an  administratrix;  nor  can  a  married  wo- 
man; but  her  husband  may  elect  either 
for  his  wife  or  for  himself  and  wife  con- 
jointly. 

Shanks  v.  Edmondson  &*  als.,    804 

EQUITY,  JURISDICTION  AND  RE- 
LIEF. 

1.  A  court  of  equity  has  jurisdiction  of 
a  suit  brought  by  the  owner  in  possession, 
to  set  aside  a  deed  which  has  been  put 
upon  record,  whereby  the  complainant's 
land  has  been  wrongfully  conveyed  to  a 
purchaser  at  a  tax  sale, 

Oarroll  v.  Brown,  791 

2.  See  FracUce  in  Chaneery^  No.  3, 
12,14,17,18,20,22,24. 

EVIDENCE. 

1.  When  a  check  upon  a  bank  is  evi- 
dence under  the  money  counts,  to  recover 
the  amount  from  the  drawer,  and  when  it 
is  not    See  Chtek  on  Bank;  No.  2,  and 

Blair  dt  Hoge  v.  Wilson,  165 

2.  Parol  evidence  is  admissible  to  sus- 
tain resulting  trusts.  See  Trusts  and 
Trustees,  No.  2,  and 

Borst  V.  Nolle  6*  als,,  423 

3.  When  parol  evidence  is  not  admis- 
sible to  prove  that  a  party  signing  a  paper 
never  read  it,  and  did  not  know  its  con- 
tents.   See  InsMinsiict,  No.  16,  and 

Bwkilusm  UMiwA  In».  Oo.  ▼. 
YoAu,  585 


4.  In  an  action  of  unlawful  detainer, 
plaintiff  claimed  under  the  will  of  her 
husband,  which  gave  her  in  lieu  of  her 
dower  all  his  real  estate  during  her 
life,  except  certain  portions  bequeathed 
to  his  children.  The  defendant  claimed 
under  a  son  to  whom  testator  gave  a 
parcel  of  land.  Evidence  for  the  de« 
fendant,  that  the  plaintiff  had  been  in 
{>ossession  and  enjoyed  the  benefits  of  one 
full  half  of  the  cleared  lands  of  her  late 
husband  from  the  time  of  his  death  to  the 
time  of  the  trial,  is  irrelevant  and  inad- 
missible.   Bartley  v.  McKinney,        75a 

5.  In  an  action  of  ejectment  parol  evi- 
dence is  admissible  to  prove  that  the  calls 
for  course  and  distance  in  a  deed  are  mis- 
taken, and  do  not  designate  the  true 
boundary  of  the  land  intended  to  be  con- 
veyed. Elliott  V.  Norton,        766 

6.  The  declarations  of  a  party  are  gen- 
erally not  admissible  as  evidence  in  his 
own  favor;  but  they  are  so  admissible 
whenever  they  form  a  part  of  the  res 
gestiB,  To  come  within  the  terms  and 
operations  of  the  rule,  the  declarations 
must  accompany  and  explain  an  act  done, 
which  is  a  fact  in  issue,  or  is  relevant  to  • 
the  issue. 

Scott  and  Boyd  v.  Shelor,  891 

7.  In  a  prosecution  for  larceny,  evi- 
dence of  the  statements  made  by  the  pro- 
secutor, immediately  after  the  alleged 
offence  was  committed,  is  inadmissible  to 
sustain  the  prosecution.  See  OtvminaL 
Juriadioiion  and  Proceedings,  No.  5,  and 

Hayn^s  case,  942: 

8.  As  to  the  effect  of  stolen  goods  be- 
ing found  in  the  possession  of  the  accused 
in  cases  of  simple  larceny,  or  larceny 
compounded  with  burglary  or  housebreak- 
ing.   See  Larceny^  No.  4,  5,  and 

Walker's  case,  969^ 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  A  case  in  which  an  executor  is  held 
liable  for  money  of  his  testator's  estate^ 
which  he  had  collected  in  July  1861,  and 
which  he  had  deposited  -in  bank  in  his 
own  name,  with  his  own  money. 
Vaiden  &  als.  v.  Siubblefield* s  e:^ or,  153 

2.  Although  at  common  law  the  ap« 
pointment  by  a  creditor  of  his  debtor  as 
executor  operated,  as  against  l^tees  and 
distributees,  with  certain  exceptions,  as  a 
release  of  the  debt,  the  rule  never  ap-^ 
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plied  to  a  debtor  who  was  appointed  ad 
minislrator  of  his  creditor. 

Utterback^FodmW  v.  Cooper ^        233 

3.  If  the  obligor  of  a  bond  takes  out 
administration  to  the  obligee  and  dies, 
the  administrator  de  bonis  non  of  the  obli- 
gee may  maintain  an  action  for  such  debt 
against  the  executor  of  the  obligor.  And 
so  if  the  administrator  is  removed  from 
his  office,  the  action  may  be  maintained 
against  him  by  the  administrator  de  bonis 
non  of  the  obligee.  Idem^        233 

4.  A  lien  given  to  secure  the  debt  due 
from  an  executor  or  administrator  to  his 
testator  or  intestate,  is,  of  course,  dis- 
charged  when  the  debt  is  actually  paid  to 
the  creditors  or  legatees  and  distributees 
of  the  creditor;  but  the  introducing  the 
debt  into  an  administration  account,  as  a 
charge  to  the  executor  or  administrator, 
is  not  sufficient  to  discharge  the  lien, 
either  as  against  creditors,  legatees  or  dis- 
tributees of  the  creditor,  or  as  against  the 
sureties  of  the  executor  or  administrator. 

Idem,        233 

5.  A  sold  to  his  son  U  a  tract  of  land, 
taking  his  bonds  for  the  purchase  money, 
and  a  deed  of  trust  on  the  land  to  secure 
them.  He  died,  and  his  son  U  qualified 
as  his  administrator.  Shortly  afterwards 
U  obtained  a  loan  of  money  and  stock 
from  C,  and  gave  a  deed  on  this  same  land 
to  secure  it.  Upon  a  bill  filed  by  C 
against  the  administrator  de  bonis  non  of 
A,  and  U  and  his  sureties  in  his  official 
bond,  to  enforce  his  lien ;  the  court  being 
of  opinion,  from  all  the  evidence,  that  U 
had  not  paid  any  part  of  his  debt  to  A, 
though  he  represented  to  C  he  had  done 
it,  and  that  he  was  fraudulently  trying  to 
get  rid  of  the  lien  in  favor  of  A  in  order 
to  raise  money  for  his  own  purposes,  and 
that  C  either  knew,  or  might  have  known 
if  he  had  wished  it,  the  facts,  and  made 
the  loan  with  the  knowledge  of  them  or 
in  willful  ignorance, — Held  :  in  favor  of 
A*s  estate  and  U's  sureties^  that  the  lien 
to  secure  A's  debt  was  a  valid  subsisting 
lien,  and  had  preference  to  that  of  C. 

Idem,        233 

6.  Where  executors  acting  during  the 
late  war  had  fuH  power  under  the  will  to 
do  the  acts  which  they  performed,  and  in 
performing  them  acted  in  good  faith  in 
discharge  of  what  they  believed  to  be 
their  duty  as  executors,  they  are  not  liable 
for  the  ultimate  loss  which  has  arisen  out 
of  their  acts. 

2GIU  &  als,  V,  2ixlU*  ex^on  ds  aU,,  442 


Same  v.  LancatUr  dt  cUi.,  44^ 

7.  Executois  who  arc  empowered  by 
the  will  under  which  they  act,  to  sell  real 
estate  and  collect  debts,  and  invest  the 
proceeds  for  the  purposes  of  the  trusts, 
declared  in  the  will,  in  December  1862, 
sell  real  estate,  and  in  January,  March 
and  April  collect  an^-war  debts,  well 
secured  on  real  estate,  taking  payment  in 
Confederate  money,  which  they  imme- 
diately invest  in  eight  per  cent,  bonds  for 
the  purposes  of  the  trusts  of  the  will. — 
Held  :  That  having  acted  in  good  faith, 
and  in  the  exercise  of  their  best  judg- 
ments, under  the  circumstances  suround- 
ing  them,  they  are  not  liable  for  the 
losses  which  accrued  from  such  sales,  col- 
lections and  investments.     Idem,        442 

8.  Two  of  three  nominated  executors 
qualify,  and  sell  and  convey  real  estate 
to  the  purchasers,  who  pay  up  the  pur- 
chase money  in  full.  Aiterwards  the 
third  qualifies,  and  consents  to  the  sale 
by  sharing  the  commissions. — Held: 
The  title  of  the  purchaser  is  valid,  at 
least  in  equity.  Idem,        442 

9.  There  is  a  perpetual  rent  secured  on 
real  estate,  which  the  lessee  has  a  right  to 
redeem,  by  paying  an  amount  which,  at 
six  per  cent.,  wiU  produce  an  interest 
equal  to  the  rent. — Held  :  One  of  thesc- 
executors  may  receive  the  payment, 
though  it  may  require  all  to  execute  the 
release.  Idem,        442 

,    FALSE  PRETENCES. 

1.  In  an  indictment  for  obtaining  mo- 
ney on  false  pretences  it  would  be  a  ma- 
terial allegation  that  the  money  was 
obtained  by  the  false  pretence  alleged, 
and  therefore  it  is  necessary  to  be  proved 
under  the  indictment  for  larceny  founded 
on  the  obtaining  of  money  on  false  pre- 
tences, in  order  to  a  conviction. 

I^ay^s  case,  912 

2.  The  false  pretences,  either  with  or 
without  other  causes,  must  have  had  a  de- 
cisive influence  upon  the  mind  of  the 
owner,  so  that  without  their  weight  he 
would  not  have  parted  with  his  property. 

Idem,        912 

3.  Where  the  false  pretence  is  refiored 
to  the  sale  of  a  lot  by  the  prisoner,  unless 
the  selling  of  the  property  was  by  a  false 
pretence,  with  intent  to  defraud  the  buyer, 
the  case  is  not  within  the  statute.  There- 
fore the  fraudulent  intent  must  have  ex- 
isted at  the  time  the  false  pretences  were 
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made  by  which  the  money  was  obtained. 
Identt        912 

GUARDIAN  AND  WARD. 

I.  A  guardian  of  a  married  man  has 
authority  as  guardian  to  reduce  the  wife's 
-choses  in  action  into  possession. 

Ware  v.  Waters  adm'r,  670 

HOMESTEAD  EXEMPTIONS. 

1.  Where  a  grantor  in  a  conveyance  of 
land  had  claimed  homestead  in  bonds 
given  for  the  purchase  money  by  the 
grantee,  and  the  conveyance  is  afterwards 
set  aside  as  fraudulent  and  void  as  to 
judgment  creditors  of  the  grantor,  he  may 
claim  homestead  as  against  the  creditors, 
in  the  land  or  in  the  proceeds  of  the  sale 
thereof  to  the  amount  of  said  bonds. 

Shipf,  Cloud  &  Co,  V.  Repass  & 
als,,  •  716 

2.  Pending  a  cause  defendant  becomes 
a  bankrupt,  and  claims  his  homestead. 
The  court  should  proceed  to  adjudicate 
upon  the  right  of  the  debtor  to  his  home- 
stead. 

Barger  v.  Buckland  &  aU„        850 

HUSBAND  AND  WIFE. 

1.  Wife  owns  an  interest  in  slaves,  sub- 
ject to  the  life  estate  of  her  mother.  The 
husband  sells  the  said  interest,  and  then 
dies  in  the  lifetime  of  hb  wife  and  her 
mother.  The  sale  of  the  interest  is  in- 
valid, and  the  wife  is  entitled  to  it. 

Moorman  v.  Smoot  dt  wift  dt 
aU,,  80 

2.  The  guardian  of  a  married  man  has 
•authority,  as  such  guardian,  to  reduce  the 
wife's  dioses  in  action  into  possession; 
and  having  done  this,  though  the  husband 
dies  still  under  the  age  of  twenty-one 
years,  the  wife  is  neither  entitled  to  the 
propntv,  nor  to  a  settlement  out  of  it. 

Ware  v.  Wdre*»  admW,  670 

3.  M,  administratrix  of  her  husband, 
after  paying  all  debts  of  the  estate,  has  in 
her  hands  a  sum  of  money  for  distribution 
among  herself  and  her  three  children. 
This  money,  with  some  that  she  borrow- 
ed, she  invested  in  a  tract  of  land,  taking 
the  title  to  herself.  Her  daughter,  L, 
marries  S,  she  being  at  the  time  an  infant 
After  her  marriage,  M  and  the  other  two 
children  and  S  execute  a  deed,  by  which 
it  is  recited  that  the  parties  have  agreed 


that  M  shall  have  one-half  the  land  for 
her  share,  she  paying  the  money  she  had 
borrowed,  and  that  S  had  purchased  the 
interest  of  M  and  the  other  two  children 
in  the  other  half.  M  and  these  two  chil- 
dren convey  to  S  the  last  half  of  the  land 
to  be  held  by  him  to  his  own  use.  Held  : 

1.  L,  whilst  an  infant,  could  not 
make  an  election  to  take  the  land  so 
purchased  in  lieu  of  the  money  in  the 
hands  of  the  administratrix,  to  which 
she  was  entitled,  and  which  had  been 
invested  in  land. 

Shanki  V.  Edmond$on  <&  ah.,      804 

2.  A  wife  during  coverture  has  no 
power  to  make  such  election.  But  the 
husband  may,  in  behalf  of  himself  and 
wife,  make  such  election,  where  it 
plainly  and  distinctly  appears  that  he 
acted  for  her,  or  for  himself  and  wife 
conjointly.  Idem,        804 

3.  Upon  the  marriage  of  L  with  S, 
she  not  having  made  an  election  to 
take  the  land,  she  had  no  interest  in 
the  land  held  by  her  mother,  as  real 
estate;  but  only  a  claim  upon  her  mo- 
ther as  administratrix,  for  her  propor- 
tion of  the  money  which  she  was  enti- 
tled to  receive  as  one  of  the  distributees 
of  her  father's  estate.  This  was  upon 
her  marriage  nothing  more  than  a  cAose 
in  action,  which  upon  a  reduction  into 
possession  belongs  to  her  husband. 

Idem,        804 

4.  The  adjustment  made  by  M  and 
her  two  children  and  S,  was  upon  the 
part  of  S  a  reduction  into  possession  of 
the  cAose  in  action,  S  being  a  party  to 
the  deed,  the  claim  against  M  was 
thereby  extinguished;  and  such  extin- 
guishment will  be  held  to  be  a  reduc- 
tion into  possession  by  S  to  such  an 
extent  as  to  clothe  him  with  the  abso- 
lute property  as  against  any  claim  of 
his  wife,  either  to  have  the  land  as  hers 
or  to  have  a  settlement  upon  her. 

Idem,        804 

5.  For  the  principles  applicable  to 
such  cases,  see  the  opinion  of  the  court 
by  Christian,  J,  Idem,        804 

INHERITANCE. 

I.  H,  of  foreign  birth,  bought  real 
estate  in  1856  and  1859,  and  died  in 
1861  seized  thereof,  without  known  heirs. 
The  said  real  estate  was  escheated  to  the 
commonwealth;  and  in  May  1876,  per- 
sons, natives  of  and  living  in  Switzer- 
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land,  instituted  proceedings  for  the  re- 
covery of  the  property. — Held: 

1.  The  law  as  it  was  at  the  death  of 
H  must  govern  the  case;  and  under 
the  act  of  April  7,  1858,  Sess.  Acts 
i857-'8,  ch.  42,  {  44,  Code  of  i860, 
ch.  115,  J  557,  persons  natives  of  an- 
other country,  and  living  there,  are  not 
entitled  to  the  real  estate. 

Hauensteins  v.   Lynham,  es- 
cheator^  62 

2.  The  treaty  of  November  1855,  be- 
tween the  United  States  and  Switzer- 
land, II  U.  S.  Stat,  at  Large,  p.  590, 
article  5,  clause  3,  by  its  terms,  de- 
pends for  its  operation  and  effect  upon 
the  legislation  of  the  state  in  which  the 
real  estate  lies;  and  no  right  in  real 
estate  in  Virginia  will  vest  in  a  citizen 
of  that  republic  under  said  treaty,  there 
having  been,  at  the  death  of  H,  no 
statute  authorizing  it.         Idem^        62 

INSTRUCTIONS. 

I.  Instructions  asked  for,  which  are 
not  founded  on  the  evidence  in  the  case, 
are  properly  refused. 

Bartley  v.  McKinney^  750 

INSURANCE. 

1.  A  policy  of  insurance  on  a  building 
insures  K  and  his  legal  representatives. 
The  building  having  been  burned  after 
the  death  of  K,  his  administratrix  may 
maintain  an  action  on  the  policy. 

Qto.  Some  Int.  Co. 
V.  Kinnier^s  adm^x,  88 

2.  One  of  the  conditions  of  the  policy 
is,  that  it  shall  be  void  "  if  the  title  of  the 
property  is  transferred  or  changed.'' 
This  does  not  apply  to  the  descent  of  the 
property  on  the  death  of  the  assured  to 
tiis  heirs.  "Idem^        88 

3.  A  condition  in  a  policy,  that  the 
foreclosure  of  a  mortgage  shall  be  deemed 
an  alienation  of  the  property,  and  avoid 
the  policy,  does  not  involve  a  sale  under 
a  decree  of  the  court  in  a  creditor's  bill 
against  the  heirs,  &c,  which  sale  is  set 
aside  by  the  court.  ItUniy        88 

4.  One  condition  of  a  policy  is :  Any 
change  within  the  control  of  the  assured, 
material  to  the  risk,  shall  avoid  the 
policy.  The  change  here  referred  to  is  a 
change  in  the  condition  of  the  property 
wrought  by  the  agency  of  the  assured; 


and  not  the  mere  vacation  of  the  house 
by  the  assured  or  its  occupants. 

Idem,        8S 

5.  A  condition  of  the  policy  is,  that  the 
policy  shall  be  vitiated  if  the  premises  in- 
sured become  vacated  by  the  removal  of 
the  owner  or  occupant  for  more  than 
twenty  days  without  immediate  notice  to 
the  company  and  written  consent. — 
Held  :  It  was  competent  for  the  insurer 
or  his  lawful  agent  to  waive  the  condi- 
tion ;  and  if  at  the  time  the  agent  of  the 
company  received  the  premium  of  insu- 
rance and  delivered  the  policy,  he  had 
knowledge  of  the  vacation  of  the  pro- 
perty, and  did  not  then  avoid  the  policy^ 
but  treated  it  as  valid  and  subsisting,  such 
conduct  of  the  agent  was  a  waiver  of  the 
condition,  and  a  breach  of  it  cannot  be  re- 
lied on  by  the  company  to  defeat  a  reco- 
very on  the  policy.  Idem,        88 

6.  As  to  waivers  by  the  insurers  of 
conditions  in  a  policy,  now  and  by  whom 
they  may  be  made,  see  the  opmion  of 
Burks,  J.  Idem,        8S 

7.  A  condition  of  the  policy  required 
immediate  notice  of  loss,  and  that  within 
thirty  days  the  insured  render  a  particu- 
lar account  thereof,  with  an  affidavit, 
&c. — Held  :  If  the  insurers  from  any  re- 
liable source  knew  that  the  building  in- 
sured had  been  destroyed  by  fire,  and  by 
any  act  or  declaration  of  theirs,  or  their 
lawful  agent,  prevented  the  assured  from 
preparing  the  schedule,  with  the  affidavit 
thereto  required  by  the  policy,  in  thirty 
days,  whether  verbally  or  in  writing,  it 
was  a  waiver  of  the  performance  within 
the  thirty  days  of  that  condition ;  and  the 
omission  to  do  so  is  no  bar  to  the  action 
on  the  policy,  provided  it  was  done 
within  a  reasonable  time  thereafter. 

Idem,        88 

8.  If  at  the  time  of  issuing  a  policy  I 
had  been  authorized  by  the  insurance 
com|)any  to  receive  and  accept  prtnosals 
for  risks  subject  to  their  approval  and 
ratification,  to  issue  and  deliver  policies 
and  renew  the  same,  and  receive  m- 
miums  therefor,  and  had  been  supplied 
with  blanks  signed  by  the  president^  to  be 
filled  and  countersigned  by  him;  this 
constituted  I  the  general  a^ent  of  the 
company;  and  the  company  is  boond  by 
all  his  acts  as  such,  within  the  scope  of 
his  authority,  so  long  as  it  existed,  not- 
withstanding any  private  instmctioiis 
which  he  may  have  receiTed   itmiting 
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that  authority,  of  which  the  assured  had 
no  notice.  Idem^        88 

9.  For  the  construction  of  a  contract 
between  an  insurance  company  and  a 
general  agent,  see  OontracU,  No.  4,  and 

T?u  Brooklyn  Insurance  Co.  v. 
Bidgood,  290 

10.  One  condition  of  a  policy  of  insu- 
rance on  a  building  is,  "if  the  building 
insured  stands  U]x>n  leased  ground  it  must 
be  so  represented  to  the  company,  and  so 
expressed  in  the  written  part  01  the  pol- 
icy; otherwise  the  policy  shall  be  void." 
Held  :  The  plaintiff  may  prove  that  the 
description  of  the  property  was  inserted 
in  the  policy  by  the  genersd  agent  of  the 
company  who  issued  this  policy,  and  that 
he  knew  at  the  time  that  the  building 
stood  upon  leased  ground. 

Manhattan    Fire    Ins,   Co.  v. 
Weill  <&  Ullman,  389 

11.  The  knowledge  of  the  general 
agent  issuing  the  policy  is  the  knowledge 
of  the  company,  and  they  receiving  the 
premiums  on  the  policy  with  that  know- 
ledge, are  bound  by  the  policy. 

Idem,        389 

12.  Another  condition  of  a  policy  of 
insurance  on  buildings  is,  "  if  the  interest 
of  the  assured  in  the  propertv  be  any 
other  than  the  entire,  unconditional  and 
sole  ownership  of  the  property  for  the  use 
and  benefit  of  the  assured,  it  must  be  so 
represented  to  the  company,  and  so  ex- 
pressed in  the  written  part  of  this  policy, 
otherwise  the  policy  shall  be  void."  ^The 
assured  had  given  a  deed  of  trust  upon 
the  building  to  secure  a  debt. — Held  : 

1.  This  condition  does  not  refer  to 
the  legal  title,  but  to  the  interest  of  the 
assured  in  the  property:  that  he  war- 
ranted to  be  no  other  than  the  entire 
unconditional  ownership  of  the  pro- 
perty. Id^m,        389 

2.  This  was  no  warranty  against 
liens  and  incumbrances.  The  assured's 
interest  was  the  sole  ownership.  The 
fact  that  he  had  given  the  deed  of  trust 
to  secure  a  debt  upon  the  property  does 
not  make  the  cestui  que  /rMr/ajoint 
owner.  Idem,        389 

3.  There  being  no  pretence  of  firaud- 
nlent  concealment  or  misrepresentation 
by  the  assured,  of  the  deed  of  trust 
upon  the  building,  the  policy  is  obliga- 
tory upon  the  insurance  company. 

Idem,        389 

13.  A  policy  of  insurance  is  for  ^5,000 
—to  wit,  ^2,000  on  buildings,  describing 

Vol.  xxvm— 126 


them,  ^1,060  on  machinery  and  fixtures, 
$2,000  on  stock  of  grain,  flour,  meal,  &c. 
And  after  prescribing  what  the  insured 
shall  do  in  case  of  loss,  says :  All  fraud 
or  false  swearing,  on  the  part  of  the 
assured,  or  on  the  part  of  any  person 
on  his  behalf,  shall  be  a  forfeiture  of 
all  claim  under  this  policy.  And  it 
concludes,  —  and  this  policy  is  made 
and  accepted  on  the  above  express 
conditions.  In  an  action  by  the  assured 
on  this  policy  it  is  proved  that  the  claim 
of  the  plaintiff  for  his  alleged  loss  on  his 
stock  of  grain,  &c.,  was  fraudulent  and 
false,  and  that  the  amount  of  loss  desig- 
nated in  said  proof  sworn  to  by  him,  was 
fraudulent  and  false  so  far  as  the  said 
stock  of  grain,  &c.,  was  concerned.  But 
it  was  not  shown  that  his  claim  or  his 
proof  of  loss  as  to  the  said  buildings  or 
machinery  and  fixtures  was  fraudulent 
and  false — Held:  The  forfeiture  for 
false-swearing  is  incurred  by  the  fraud 
and  false-swearing  as  to  the  grain,  &c., 
and  the  insured  cannot  recover  for  any 
part  of  the  loss. 

Moore  v.   Va,  Fire  dt  Marine 
Ins,  Co.,  508 

Accord,  Same  v.  The  Firemans 
Fund  Ins.  Co.,  524 

14.  Fraud  on  the  part  of  the  insured 
in  making  the  contract  of  insurance  will 
render  it  void  without  any  express  pro- 
vision to  that  effect  in  the  policy,  and 
even  though  there  may  be  such  a  provi- 
sion therein  relating  only,  to  fraud  or  false 
swearing  in  connection  with  the  prelimi- 
nary proof.  Idem,        508 

Idem,        524 

15.  The  application  to  an  insurance 
company  for  insurance  upon  a  building, 
which  is  granted,  and  a  policy  issu^ 
based  upon  the  application,  is  a  part  of 
the  policy. 

S<mthem  Mutual  Ins,   Co.  v. 
Yates,  585 

16.  In  such  an  application,  one  ques- 
tion is  whether  there  are  any  incum- 
brances on  the  property,  to  which  the 
answer  is,  none.  This  is  a  warranty,  and 
if  there  was  an  incumbrance  upon  it,  the 
policy  is  not  binding  upon  the  company, 
unless  at  the  time  of  issuing  the  policy 
they  had  actual  knowledge  of  the  exist- 
ence of  the  incumbrance. 

Idem,        585 

17.  If,  after  the  answers  to  the  ques- 
tions are  written  in  the  application,  it- is 
signed  by  the  applicant,  parol  evidence 
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is  not  admissible  to  prove  that  he  did  not 
read  the  application  and  no  question  was 
asked  him  as  to  the  existence  of  incum- 
brances on  the  property.      Idem^        585 

18.  The  insured  had  taken  out  two 
policies  upon  two  buildings,  which  were 
consumed  in  the  same  fire.  The  com- 
pany paid  one  of  the  policies,  but  deter- 
mined to  contest  the  other.  In  calling 
for  payment  on  premium  notes»  the  secre- 
tary of  the  company,  by  mistake,  called 
for  the  assessment  on  the  note  of  the 
policy  which  was  contested,  instead  of 
upon  the  other,  and  it  was  paid. — Held  : 

1.  If  the  company  knowingly  re- 
ceived the  assessment  with  knowledge 
of  the  existence  of  the  incumbrance, 
this  would  be  a  waiver  of  the  breach 
of  the  warranty  whether  so  intended 
or  not.  Idem^        585 

2.  But  if  the  company  received  such 
assessment  under  the  erroneous  idea, 
on  the  part  of  its  officers,  that  it  was 
paid  upon  another  and  totally  different 
note,  the  right  to  insist  upon  the  for- 
feiture would  not  be  in  the  least  af- 
fected by  such  payment  and  receipt. 

Idem,        585 

19.  Contracts  of  insurance  entered  into 
Taefore  the  war,  between  parties  after- 
wards separated  in  domicil  by  the  bellig- 
erent lines,  were  not  abrogated,  but  only 
suspended,  by  the  war.  Ace.  Ins,  Co.  v. 
Hendren,  24  Gratt.  546,  and  cases  there 
cited. 

Connecticut  Mutual  Life  Ins, 
Co.  V.  Ihierson^s  ex'or,  630 

20.  The  suspension  extends  to  the  stip. 
Illation  requiring  payment  of  premiums 
at  dates  falling  due  within  the  period  of 
such  separation.  Idem,        630 

21.  Nor  in  such  case  is  it  material 
whether  tender  of  such  payment  was 
made  at  the  day  or  not,  even  though  the 
insurer's  agent,  resident  in  the  state  of 
the  domicil  of  the  insured  prior  to  the 
war,  continued  to  reside  there  on  the 
same  side  with  the  insured  whilst  the 
insurer  and  insured  were  so  separated. 

Idem,        630 

22.  If  such  tender  would  in  any  case 
be  material,  it  will  not  be  when  be- 
fore the  premium  in  question  fell  due 
such  agent  had  publicly  proclaimed  his 
purpose  riot  to  receive  any  more  pre- 
miums, which  declaration  was  probably 
made  known  to  the  insured  and  was  the 
cause  of  the  failure  to  tender,  and  espe- 
cially when  insurer  after  the  war  refused 


to  ratify  the  act  of  said  agent  in  receiv* 
ing  payment  of  a  premium  from  another 
person  as  much  as  a  month  before  the 
premium  in  question  was  due. 

Idem,        630 

23.  In  such  case,  however,  it  is  the 
duty  of  the  insured  to  tender  the  pay- 
ment within  a  reasonable  time  after  the 
war,  if  living;  and  his  failure  so  to  do 
will  occasion  a  forfeitui-e  of  the  policy. 

Idem,        630 

24.  But  in  case  of  the  death  of  the  in- 
sured pending  the  war,  his  personal  rep- 
resentative would  be  under  no  obligatioii 
to  make  such  a  tender;  for  then  there 
would  be  in  the  hands  of  the  insurer  a 
fund  of  the  insured,  out  of  which  he  could 
deduct  the  unpaid  premium.  Nothing 
more  would  then  be  necessary  on  the  part 
of  the  insured  than  that  the  insurer  should, 
within  a  reasonable  time  from  the  ending 
of  the  war,  be  informed  of  such  death  and 
its  date.  Idem,        630 

25.  Such  information  will  be  sufficient, 
though  unaccompanied  by  any  formal  de« 
mand  of  payment  or  assertion  of  right  to 
it.  Idem,        630 

26.  An  insurance  company  chartered 
by  another  state,  but  doing  business  in 
this  state,  in  compliance  with  the  statute 
of  i855-'56,  is  to  be  considered,  for  the 
purpose  of  being  sued,  as  domiciled  in 
this  state,  and  is  entitled  to  rely  on  the 
statute  of  limitations,  just  as  if  it  were  a 
company  which  had  been  chartered  by 
the  legislature  of  this  state. 

Idem,        630 

27.  Though  such  company  had  alter 
the  war  expressly  revoked  the  powers  of 
the  resident  agent  it  had  before  the  war, 
and  had  never  afterwards  appointed 
another  in  his  place,  service  of  process  on 
such  agent  will  nevertheless  be  efTectnal 
under  £e  statutes  in  that  behalf,  to  give 
jurisdiction  of  an  action  against  such 
company.  Idem,        630 

28.  The  provisions  of  said  statute  of 
i855-*56  were  amendatory  of  the  pre- 
vious law,  and  extended  as  well  to  poli- 
cies previously  issued  as  to  policies  there- 
after issued ;  and  a  foreign  company  doing 
business  in  this  state  under  the  same,  at 
the  time  said  amendments  were  enacted, 
and  continuing  to  do  business  afterwards, 
in  compliance  with  all  said  statutes,  most 
be  taken  to  have  accepted  said  provisioDs, 
and  to  be  bound  by  them. 

Idem^        630 


Digiti 


ized  by  Google 


INDEX. 


995 


INTEREST. 

1.  "Where,  during  the  late  war,  a  cred- 
itor resided  within  the  territory  of  one  of 
the  belligerent  powers,  and  his  debtor 
ivithin  that  of  the  other  of  said  powers, 
such  debtor  would,  under  the  rules  of 
public  law,  be  entitled  to  an  abatement 
of  interest  during  the  time  the  war  lasted. 

Bobertt*  adm'r  v.  Cocke  <fe  a^.,   207 
Murphy  V.  Gaskin's  adrrCr^         207 

2.  Where  the  debtor  and  creditor  re- 
sided within  the  same  territory,  the  mere 
existence  of  war  does  not  furnish  any 
legal  ground  for  the  abatement  of  interest 
upon  contracts  during  the  time  such  war 
lasted.  Idemt        207 

3.  In  contract  for  the  payment  of  a 
certain  sum  of  money,  interest  on  the 
principal  sum  is  the  legal  incident  of  the 
debt,  and  the  right  to  it  is  founded  on  the 
presumed  intention  of  the  parties. 

Identy        207 

4.  Wherever  there  is  a  contract,  ex- 
press or  implied,  for  the  payment  of  legal 
interest,  the  obligation  of  the  contract 
extends  as  well  to  the  payment  of  interest 
as  it  does  to  the  payment  of  the  principal 
sum ;  and  neither  the  courts  nor  the  ju- 
ries ever  had  the  arbitrary  power  to  dis- 
pense with  the  performance  of  such  con- 
tracts either  in  whole  or  in  part. 

Idem,        207 

5.  The  act  of  the  general  assembler  ap- 
proved April  2, 1873,  entitled  "  An  act  to 
amend  and  re-enact  s.  14,  ch.  187,  of  the 
Code  of  i860,  in  relation  to  interest,"  so 
far  as  said  act  confers  upon  courts  and 
juries,  in  the  suits  therein  mentioned, 
power  to  remit  interest,  as  therein  pro- 
vided, on  contracts  entered  into  prior  to 
April  10,  1865,  which  said  courts  and 
juries  did  not  have  under  the  laws  in 
force  at  the  time  such  contracts  were 
entered  into,  is  repugnant  to  the  consti- 
tution of  the  United  States,  and  of  this 
state,  and  is  so  far  null  and  void. 

Jcfem,        207 
Cecil  v.  Deyerle  <fe  a&.,  775 

Kent*8  adrrCr  v.  KenVs  admW,     840 

6.  And  so  much  of  said  act  as  empow- 
ers the  courts  to  review  judgments  and 
decrees,  upon  motion,  and  to  abate  inter- 
est, as  in  said  act  provided,  is  repugnant 
to  the  constitution  of  the  United  States, 
and  of  this  state,  and  is  therefore  void. 

Idem,        207 

Idem,        775 

.7.  On  a  bond  payable  on  demand,  in 


which  there  is  nothing  said  about  interest, 
there  is  an  implied  contract  to  pay  interest 
from  its  date,  and  the  act  of  April  2nd, 
1873,  in  relation  to  the  abatement  of  in- 
terest, impairs  the  contract,  and  is  there- 
fore null  and  void. 

Kent's  a4mW  v.  Kent's  admW,     840 

INTERPLEADER. 

I.  How  long  plaintiff  is  a  necessary 
party  in  the  suit.  See  Practice  in  Chan  ■ 
eery,  No.  9,  and 

Oeorge  <fc  aU,  v.  FUcher  &  ah.,   299 

ISSUES. 

I.  In  a  suit  in  equity,  though  the  evi- 
dence is  contradictory,  if  the  chancellor 
is  satisfied  that  the  weight  of  evidence  is 
on  one  side,  he  is  not  bound  to  direct  an 
issue. 

Hordes  admW  v.  Colferi  &  aU*,     49 

JUDGMENTS. 

1.  In  1856  L  sells  land  to  T  by  pa- 
rol contract,  receives  all  the .  purchase 
money,  and  puts  T  into  possession.  In 
January  1867  L  executes  a  deed  to  T,  by 
which  he  releases  all  his  claim  to  the 
land  to  T,  and  warrants  the  title.  T  then 
sells  the  land  to  W,  and  W  conveys  to  F. 
In  March  1866  B  recovers  a  judgment 
against  L,  which  is  docketed  within  the 
year.  In  a  suit  against  F,  to  subject  the 
land  to  satisfy  the  judgment  against  L — 
Held: 

1.  That  the  registry  acts  do  not  ap- 
ply to  a  parol  contract  for  land ;  and 
T  having  paid  all  the  purchase  money, 
and  having  been  put  into  possession,  so 
that  he  had  a  valid  equitable  title  to 
the  land,  it  is  not  subject  to  the  lien  of 
the  Judgment  against  L. 

Flovd,  trustee,  v.  Harding  <& 
cUs.,  401 

2.  The  valid  equitable  title  of  T  is 
not  so  merged  in  the  legal  title  ac- 
quired by  the  deed  of  L  to  him  as  to 
subject  the  land  to  the  lien  of  the  judg- 
ment against  L.  Idem,        401 

3.  The  principles  of  the  case  of 
Withers  v.  Carter,  4  Gratt.  407,  ap- 
proved Idem,        401 

2.  The  docketing  of  a  judgment  is  an 
act  to  be  done  to  preserve  or  prevent 
the  loss  of  a  civil  right  or  remedy, 
within    the    meaning    of  the    acts    of 
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March  4,  1862,  Acts  of  1861-2,  ch. 
81,  and  of  March  2,  1866,  Code  of  1873, 
ch.  146,  J  J  6  and  7,  p.  998-'9.  And 
therefore,  in  computing  the  time  within 
which  a  judgment  is  to  be  docketed  in 
order  to  preserve  the  lien  against  pur- 
chasers, the  period  between  5ie  17th  of 
April  1 86 1  and  the  2d  of  March  1866  is 
not  to  be  computed  as  a  part  of  such 
time.  Borst  v.  Nolle  <&  ah.,        423 

3.  Judgments  docketed,  but  not  pro- 
perly indexed,  are  a  lien  upon  land  in  the 
hands  of  a  subsequent  purchaser  without 
notice. 

Old  Dominion  Oranite  Co. 

&  aU.  V.  Cflarke  <&ah.,  617 

Same  v.  Jones  &  aU.,  617 

4.  Where  statute  enactments  do  not 
interfere,  a  judgment  creditor  can  ac- 
quire no  better  right  to  the  estate  of  the 
debtor  than  the  debtor  himself  has  when 
the  judgment  is  recovered.  He  takes 
it  subject  to  every  liability  under  which 
the  debtor  held  it,  and  subject  to  all  the 
equities  which  exist  at  the  time  in  favor 
01  third  parties ;  and  a  court  of  chancery 
will  limit  the  lien  of  the  judgment  to  the 
actual  interest  which  the  debtor  has  in 
the  estate. 

Shipe,  CloiKi  <&  Ch.  v.  Bepa$8  & 
a(«.,  716 

5.  Upon  a  bill  by  judgment  creditors, 
to  subject  the  land  of  the  principal  and 
his  sureties,  what  must  be  done  before  a 
decree  for  the  sale,  and  how  the  decree 
shall  be  against  the  several  parties. 

See  Brattice  in  Chancery ^  No. 
17,  18,  19,  20,  and  Horton  & 
alt.  V.  Bond,  815 

JUDICIAL  SALES. 

I.  Where  real  estate  has  been  sold 
under  a  decree  in  a  cause,  and  the  sale 
has  been  confirmed,  the  purchaser  is  enti- 
tled to  the  possession  of  the  property, 
even  though  the  decree  confirming  the 
sale  does  not  direct  possession  to  he  de- 
livered to  him. 

Hvdgini  v.  Maxehant  &  Co.,        1 77 

a.  If  an  appeal  in  the  cause  has  been 
obtained  and  perfected  before  possession 
of  the  property  is  obtained  by  the  pur- 
chaser, he  is  not  entitled  to  have  posses- 
sion. But  if  possession  is  obtained  be- 
fore the  appeal,  the  purchaser  is  entitled 
to  retain  it  until  the  case  is  decided  in  the 
appellate  court.  Idem,        177 


3.  It  is  error  to  decree  a  sale  of  land 
before  taking  an  accoimt  of  the  liens  upon 
it,  and  their  respectivepriorities. 

Kendriek  d  al$.  v.  Whitney  de  ah.,  646 

4.  M  &  L,  commissioners  under  a  de- 
cree for  the  sale  of  land,  sold  to  W  a 
tract  called  C,  described  as  containing 
five  hundred  and  three  acres,  for  $25/xx>. 
On  this  tract  there  were  valuable  build- 
ings, and  attached  to  it  was  a  fisheiy  in 
the  adjoining  river,  and  the  privil^e  of 
the  free  use  of  a  public  bridge  over  the 
river.  The  sale  was  reported  to  the 
court  and  confirmed.  W  was  put  into 
possession ;  and  before  the  last  payment 
fell  due  it  was  ascertained  there  was  a 
deficiency  of  thirty-four  and  one-half 
acres  in  the  quantity  of  land  stated  in  the 
contract.  W  then  applied  to  the  court  to 
have  an  abatement  of  the  price  to  the  ex- 
tent of  this  deficiency;  which  was  re- 
sisted, on  the  ground  that  it  was  a  con- 
tract of  hazard. — Held  : 

1.  While  contracts  of  hazard  in  such 
cases  are  not  invalid,  courts  of  equity 
do  Hot  regard  them  with  favor.  The 
presumption  is  against  them;  and 
whilst  such  presumption  may  be  repel- 
led, it  can  only  be  done  by  clear  and 
cogent  proof. 

Watson  V.  Hoy  <&  aU.,  698 

2.  Upon  the  evidence  in  thb  case 
held,  that  it  was  not  a  contract  of 
hazard,  and  W  is  entitled  to  an  abate- 
ment for  the  deficiency  in  the  land. 

Idem,        698 

3.  W  retaining  the  buildings,  fishery 
and  bridge  privileges,  the  value  oif 
these  is  to  be  deducted  from  the  price, 
$25,000;  and  the  balance  of  that  snm 
is  to  be  taken  as  the  value  of  the  five 
hundred  and  three  acres  of  the  land, 
and  from  which  a  pro  rata  abatement 
is  to  be  made  for  the  deficiency  of 
thirty-four  and  one-half  acres. 

Idtm,        698 

4.  Though  it  is  true  that  in  Virginia, 
it  would  seem  to  be  the  general  rule 
that  objections  by  purchaseis  to  judicial 
sales  for  defect  of  title  must  be  made 
before  the  sale  is  confirmed  by  the 
court,  and  that  objections  afterwards 
come  too  late;  yet  the  rule  does  not 
apply  to  the  equity  of  a  porchaser 
arising  firom  after  discovered  mistake^ 
fraud,  or  other  like  matter.  And  there 
having  been  a  mutual  mistake  as  to  the 
quantity  of  land  in  the  tract,  W  is  not 
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precluded  by  the  confirmation  of  the 
sale  from  obtaining  relief. 

Idem,        698 
5.  When  it  is  doubtful  on  the  com- 
missioner's report  of  sale  how  much 
of  the  land  decreed  to  be  sold  was 
sold,  the  report  will  be  set  aside. 
See  Fraciicein  Chancery ,  No.  27, 
and  Barger  v.  Buckland  &  a^s.,  850 

JURISDICTION. 

I.  When  the  jurisdiction  of  a  court 
"will  be  presumed,  and  when  it  must  be 
jnade  to  appear  on  the  record.  See 
CowrU,  No.  1 ,  2,  3,  and 

FuloBki  County  v.  Stuart,  Bu- 
chanan <&  Co,,  872 

LACHES  AND  LAPSE  OF  TIME. 

I.  A  case  in  which  a  delay  of  six 

years  in  prosecuting  a  claim  was  held  to 

have  precluded  the  claimant  from  relief. 

Carter,  trustee  &c.,  v.  McArtor 

<&aU.,  .356 

LARCENY. 

1.  F  is  indicted  for  the  larceny  of  $2oS, 
of  notes  of  United  States  currency,  the 
property  of  R.  The  proofs  refer  to  F's 
obtaining  the  money  under  false  pre- 
ences.  To  sustain  the  prosecution  the 
•commonwealth  must  prove  every  fact 
which  would  be  required  to  be  alleged 
in  an  indictment  for  obtaining  money  on 
false  pretences.  Fafs  case,        912 

2.  What  will  constitute  the  offence  of 
obtaining  money  under  false  pretences. 
See  FaUe  Pretences,  passim,  and 

Idem,        912 

3.  In  the  absence  of  proof,  that  such 
money  as  is  charged  in  the  indictment 
to  have  been  stolen,  was  received  by  the 
prisoner,  he  cannot  be  properly  con- 
victed. iiaVw,        912 

4.  QUiERE:  If  the  rule  of  evidence 
which  applies  to  simple  larceny,  in  re- 
gard to  the  effect  of  the  accused  being 
found  in  possession  of  the  stolen  pro- 

a  recently  after  the  larceny  thereof, 
^  ^    es  to  a  case  of  compound  larceny,  as 
where  larceny  is  a  component  part  of  the 
offence  of  burglary  or  house-breaking. 
Walker's  case,  969 

5.  Though  the  mere  possession  of  the 
stolen  property  might  not  he  prima  facie 
-evidence  of  the  burglary  or  house  break- 


ing charged  in  the  indictment,  yet,  in 
connection  with  other  evidence  of  such 
burglary  or  house  breaking,  evidence  of 
such  possession  of  the  stolen  goods  is  ad- 
missible. Idem,        969 

LEGACIES  AND  LEGATEES. 

1.  There  were  nine  children,  tenants 
in  conmion  of  slaves,  subject  to  the  life 
estate  of  their  mother.  One  of  them,  J, 
by  his  will  gives  to  his  brother  K  certam 
lands,  plantation  utensils  "  and  all  the  in- 
terest I  may  have  in  an  undivided  dower 
estate.*'  J's  widow  marries  T;  and  T 
buys  the  shares  of  six  of  the  children, 
one  of  them  K,  and  he  buys  of  the  hus- 
band of  N,  one  of  the  children,  her  share; 
but  her  husband  dies  in  the  lifetime  of  N 
and  her  mother.  K  dies  and  gives  his 
interest  under  the  will  of  J  to  Y.  T  sells 
two  of  the  slaves  to  M,  and  M  afterwards 
sells  them  and  the  increase  of  one  of  them 
for  $960.  T  and  his  wife  have  removed 
from  the  state.  After  the  death  of  the 
life  tenant,  S,  who  had  not  sold  her  inter- 
est in  the  slaves,  files  her  bill  against  M, 
making  N  and  Y  defendants,  setting  out 
the  facts,  and  claiming  her  interest  in  the 
slaves  sold  to  M. — Held: 

1.  M  not  producing  the  slaves,  he 
must  account  for  the  price  at  which  he 
sold  them,  with  interest  from  the  death 
of  the  life  tenant. 

Moorman  v.  Smoot  &  wife  & 
als,,  So 

2.  The  husband  of  N  having  died  in 
the  lifetime  of  the  life  tenant,  his  sale 
of  her  interest  is  invalid,  and  N  is  en- 
titled to  it.  Idem,        80 

3.  The  bequest  of  K  to  Y  vests  the 
interest  of  J  in  the  slaves  in  Y. 

Idem,        80 

4.  It  is  not  necessary  that  N  and  Y 
should  file  a  cross-bill  in  the  cause  in 
order  to  set  up  their  claims  against  M. 

/<iem,        80 

2.  See  WiUs,  No.  3.  and 
BarksdaU  <&  als,  v.    WhiU  <& 

als.,  224 

3.  See  Advancements,  No.  i,  and 
Lewis  V.  Menry^s  ex*ors  <k  als,,    192 

LIENS. 

I.  When  a  lien  on  real  estate,  given 
by  an  administrator  to  secure  a  debt  due 
to  his  intestate,  will  be  held  to  be  a  valid 
and  subsisting  lien  in  favor  of  creditors 
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and  legatees  of  the  intestate  and  the  sure- 
ties of  the  administrator,  as  against  a 
party  who  had  obtained  a  subseouent  lien 
on  the  same  real  estate.  See  Exeeutort 
and  AdminUtratoTit  No.  4,  5,  and 

Utterhmck's  admW  v.  Cooper^       233 

2.  When  a  judgment  is  not  a  lien  upon 
land.     See  JudgmenU^  No.  i,  and 

Floyd,  trusUe,  v.  Harding  & 
oZs.,  401 

3.  When  land  sold  by  verbal  agree- 
ment not  liable  to  an  attachment  against 
the  vendor  as  an  absent  defendant.  See 
AiiachmenU,  No.  2,  3,  and 

Bicks  V.  Riddick  <5c  aXi,,  418 

4.  A  judgment  docketed,  but  not  pro- 
perly indexed,  is  a  lien  upon  land  in  the 
hands  of  a  subsequent  purchaser  without 
notice. 

Old  Dominion  Oranite  Co.  <& 

alt.  V.  Olarkt  &  aU.,  617 

Same  v.  Jcmu  &  aU.^  617 

5.  The  bond  executed  under  the  act 
of  May  28,  1870,  entitled  "  an  act  to  pre- 
vent the  sacrifice  of  property  at  forced 
sales,"  Session  Acts  i869-*7o,  ch.  120,  p. 
162,  is  a  lien  on  the  land  of  the  obligois 
who  are  alive,  from  the  return  of  the 
bond  to  the  clerk*s  office ;  and  the  surety 
in  the  bond  paying  it  off  is  entitled  to  be 
substituted  to  the  lien  of  the  bond  upon 

the  land  of  the  principal  obligor. 

Barger  v.  Buekland  <fe  dU,,         850 

6.  See  TruBts  and  IVusteea,  No.  6,  and 
Lucado    d:    aU.  v.    TiUwiler*8 

adm'x  &  alt  ^  39 

LIMITATIONS  OF  ACTIONS. 

1.  Where  a  party  presents  his  claim 
against  a  county  to  the  board  of  super- 
visors, within  the  time  limited  by  the 
statute,  and  they  decline  to  take  it  up, 
and  adjourn,  and  no  entry  is  made  of  it 
until  a  subsequent  meeting  of  the  board, 
after  the  time  of  limitation,  the  statute 
will  not  be  allowed  to  bar  the  claim. 

Dinwiddie   County   v.    Stuart, 
Buchanan  6f*  Co.,  526 

2.  The  several  acts  of  the  government 
of  Virginia  during  the  war,  suspending 
the  statutes  of  limitations,  were  valid  to 
prevent  the  running  of  said  statutes  to  3d 
March  1866.  Ace.  Johnston  v.  Gill,  27 
Gratt.  587.  And  the  time  from  2d  March 
1866  to  1st  January  1869  is  to  be  left  out 
of  the  computation  under  said  states  by 
virtue  qf  the  seventh  section  of  the  act  df 


March  2d,  1866,  commonly  known  as  the 
stay  law.  Ace.  Danville  Bank  v.  Wad- 
dill,  27  Gratt.  448. 

Connictieut  Mut.  Life  Int.  Cb. 
V.  Duerton^t  e£oT,  630 

3.  See  Advertary  Fottettion,  No.  i» 
and  Thomat  v.  Janet,  383 

4.  Motion  to  rehear  decrees  barred 
after  five  years,  but  not  petition. 

Kendriekt  <fe  dU.  v.  Whitney  <fe 
alt.,  646 

LIMITATIONS  OF  ESTATES. 

1.  See  Willt,  No.  3,  and 
BarktdaU dealt,  v.  WhiUddlt., 224 

2.  Where  property  is  clearly  given  ab- 
solutely by  one  clause  of  a  will,  the  right 
thereto  will  not  be  limited  or  restricted 
by  a  separate  clause,  unless  the  language 
of  the  second  clause  is  as  clear  and  ex- 
plicit as  the  terms  embraced  in  the  first 
clause.  It  is  not  sufficient  to  create  a 
doubt  from  other  terms  in  another  pait  of 
the  instrument.  Possibilities,  and  even 
probabilities,  will  not  avail.  If  the  benefit 
is  to  be  taken  away  it  must  be  by  express 
words  or  necessary  implication. 

Idem,        224 

LUNATICS. 

1.  A  committee  of  a  lunatic  settled  his 
account  in  1858,  when  there  was  a  balance 
in  his  hand  of  ^$1,761.72.  He  settled 
another  account  in  1863,  the  only  item  of 
charge  against  him  being  the  former 
balance,  and  he  was  found  indebted  to 
the  lunatic  $1,394.71.  In  March  1864^ 
upon  his  petition  the  judge  of  the  drcuit 
court  makes  an  order  authorizing  him  to 
invest  the  amount  of  $1,000  in  Confede- 
rate bonds;  and  he  deposits  $1,000  with 
the  treasurer  of  the  Confederate  States, 
and  receives  a  certificate  that  he  is  en- 
titled to  receive  a  four  per  cent  bond. — 
Held:  The  committee  having  received 
good  money,  the  order  of  the  judge  was 
not  authorized  by  the  statute,  and  the 
committee  must  account  for  it  in  good 
money. 

ibl^t  eommittee  v.  Ooi^t  admr,  36c 

2.  A  bill  sa3rs :  "  Your  complainant  Q 
who  being  a  person  of  unsound  mind, 
sues  by  his  next  friend  and  committee 
A.'*  It  will  be  considered  and  treated  as 
a  suit  by  the  committee. 

Idem,        36s 
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MALICIOUS  PROSECUTION. 

1.  In  an  action  for  malicious  prosecu- 
tion, to  warrant  a  verdict  and  judgment 
for  damages,  it  must  be  proved  on  the 
part  of  the  plaintiff:  First,  that  the  pro- 
secution alleged  in  the  declaration  has 
been  set  on  foot  and  conducted  to  its  ter- 
mination, and  that  it  ended  in  the  final 
acquittal  and  discharge  of  the  plaintiff. 
Second,  that  it  was  instigated  or  procured 
by  the  cooperation  of  the  defendant. 
Third,  that  it  was  without  probable  cause. 
Fourth,  that  it  was  malicious. 

Scott  and  Boyd  v.  Shelor,  891 

2.  Although  the  allegation  of  want  of 
probable  cause  in  the  declaration,  in  ac- 
tions of  this  kind  is  negative  in  its  char- 
acter, yet  it  must  be  proved,  or  the  plain- 
tiff must  fail.  Idem,        891 

3.  Probable  cause,  in  a  criminal  prose- 
cution, is  "the  existence  of  such  facts 
and  circumstances  as  would  excite  the 
belief  in  a  reasonable  mind,  acting  on 
the  facts  within  the  knowledge  of  the 
prosecutor,  that  the  person  charged  was 
guilty  of  the  crime  for  which  he  was 
prosecuted."  Idem,        891 

4.  Both  malice  and  the  want  of  proba- 
ble cause  must  concur  and  be  proved. 
Malice  may  be  inferred  from  the  want  of 
probable  cause,  but  the  latter  can  never 
be  inferred  from  the  plainest  malice. 

Idem,        891 

5.  In  a  legal  sense,  any  unlawful  act 
which  is  done  wilfully  and  purposely,  to 
the  injury  of  another,  is  as  against  that 
person  malicious.  Idem,        891 

6.  Circumstances  which  will  maintain 
an  action  for  malicious  prosecution. 

I(/em,        891 

7.  Although  an  action  for  malicious 
prosecution  cannot  be  m^llntained,  unless 
the  plaintiff  has  been  fully  acquitted  of 
the  criminal  charge,  and  a  nolle  prosequi 
is  not  sufficient ;  yet  the  plaintiff  is  not 
obliged  to  prove  that  he  was  acquitted  by 
the  jury  promptly,  without  hesitation,  de- 
lay or  deliberation ;  and  the  evidence  of 
a  juror,  to  show  that  the  deliberation  of 
the  jury  was  caiLsed  by  their  doubt  as  to 
the  guilt  or  innocence  of  the  accused,  is 
inadmissible.  Idem^        891 

MARRIAGE. 

I.  A  marriage  between  a  white  man 
and  a  woman  who  is  of  less  than  one 


fotirth  of  negro  blood,  however  small 
this  lesser  quantity  may  be,  is  legal. 

McFfiirson'i  ccLse,  939 

Stewart's  case,  939 

2.  A  woman  whose  father  was  white> 
and  whose  mother's  father  was  white,  and 
whose  great-grandmother  was  of  brown 
complexion,  is  not  a  negro  in  the  sense 
of  the  statute.  IdcTt^,        939 

MISTAKES. 

1.  For  the  principles  on  which  a  court 
of  equity  will  act  on  an  application  to 
correct  a  mistake  in  a  deed,  see  the 
opinion  of  Slaples,  J.,  in 

Carter,  IHistee  dc.  v.  McArtor 
&  aU.,  356 

2.  A  case  in  which  by  the  contract  for 
the  purchase  of  land,  certain  bonds  held 
by  the  purchaser  was  to  be  transferred  in 
part  of  the  purchase  money,  and  his  bond 
was  to  be  giv^n  for  the  balance,  and  a 
deed  of  trust  on  the  land  to  secure  all  the 
bonds ;  and  the  deed  of  trust  only  secured 
the  purchasers  own  bond,  it  was  pre- 
sumed that  the  intention  to  secure  the 
other  bonds  was  relinquished  before  the 
deed  was  drawn  and  executed. 

Idem,        356 

3.  A  case  in  which  a  mistake  of  one 
of  the  parties  to  an  agreement  for  the  ad- 
justment of  a  matter  of  account,  clearly 
proved,  was  corrected ;  and  the  account 
was  adjusted  according  to  what  the 
agreement  was  intended  to  be. 

Waikins  (^c.  v.  Elliott  <&  al.,        374 

4.  What  mistake  of  the  officer  of  an 
insurance  company  will  or  will  not  ope- 
rate as  a  waiver  of  a  forfeiture  of  a  policy. 

See  Insurance,  No.  17,  and 
Southern  Mutual  Ins.  Oo.  v. 
YaUs,  585 

5.  When  a  purchaser  at  a  judicial  sale, 
which  has  been  confirmed,  may  have 
relief  on  the  ground  of  after  discovered 
mistake. 

See  Judicial  Sales,  No.  4,  and 
Watson  V.  Hay  &  aU,,      .       698 

NEGLIGENCE. 

I.  According  to  the  principles  of  the 
common  law,  the  owner  of  a  wharf  who 
receives,  or  is  entitled  to  receive,  wharf- 
age for  vessels  moored  at  said  wharf,  is 
bound  to  use  at  least  ordinary  care  and 
dilligence  in  keeping  the  water  adjacent 
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to  such  wharf,  in  which  vessels  lie  while 
moored  thereto,  free  from  obstructions, 
and  is  liable  for  any  damage  done  to  any 
such  vessel  by  reason  of  the  neglect  of 
such  duty;  and  the  same  principles  ap- 
ply, whether  such  owner  be  an  individual 
or  a  corporation,  whether  such  corpora- 
tion be  private  or  municipal. 

aty  of  Peterihurg   v.    Apple- 
garWs  admW,  321 

2.  The  city  of  Petersburg  owns  a 
wharf  in  the  Appomattox  river,  for  the 
use  of  which  the  city  is  authorized  to 
charge,  and  does  charge,  wharfage.  In 
October  1872,  the  vessel  of  A  not  being 
able  to  get  to  the  wharf  at  which  she  was 
to  deliver  her  load,  on  account  of  an  ob- 
struction in  the  stream  by  another  vessel, 
drew  up  to  the  city  wharf  and  moored  to 
it,  and  whilst  waiting  there  she  sunk  in 
the  next  low  water  from  a  pile  going 
through  her  bottom.  The  pile  was  oak, 
being  about  two  feet  from  the  wharf,  in 
the  stream  where  a  vessel  at  the  wharf 
would  probably  lie,  and  was  visible  at 
low  water,  and  was  some  two  feet  or  more 
above  the  bed  of  the  river,  and  was  firmly 
fixed  there. — Held  : 

1.  The  allowing  such  an  obstruction 
in  the  place  where  this  was  was  negli- 
gence; and  the  city  of  Petersburg  being 
the  owner  of  the  wharf  is  liable  for  the 
damages  occasioned  by  it. 

Idemy        321 

2.  The  fact  that  the  city  had  ap- 
pointed a  portwarden,  whose  duty  it 
was  to  attend  to  the  removal  of  obstruc- 
tions in  the  stream,  and  to  attend  to 
the  duties  of  the  city  in  regard  to  the 
city  wharf,  does  not  exempt  the  city 
from  liability  for  the  damages.  The 
portwarden  in  this  matter  is  but  the 
agent  of  the  city ;  and  the  principal  is 
always  bound  for  the  acts  and  neglects 
of  his  agent.  The  same  rule  which 
applies  to  a  private  principal  applies  to 
a  corporation,  whether  ordinary  or  mu- 
nicip>al,  and  a  fortiori  to  a  corporation 
which  can  only  act  by  an  agent. 

IcUm,        321 

3.  The  fact  that  it  has  been  made  by 
statute  the  duty  of  the  Lower  Appo- 
mattox company  to  dredge  and  re- 
move obstructions  from  the  river  below 
Petersburg,  cannot  relieve  the  city  from 
her  liability.  The  city  is  in  fact  the 
company,  owning  all  the  stock  and  ap- 

g)inting  the  ofiicers  of  the  company, 
ut  even  if  it  was  an  independent  or- 


ganization, its  obligation  to  perform  a 
duty  which  the  city  is  bound  to  per- 
form on  common  law  principles,  would 
not  relieve  the  cit]i  from  its  common 
law  liability  for  the  non-performance  of 
such  a  duty.  Idem,        321 

4.  Nor  can  it  make  any  difference 
that  the  United  States  have  made  ap- 
propriations to  the  improvement  of  the 
navigation  of  the  river,  and  have  occa- 
sionally dredged  it.  This  does  not 
relieve  the  city  from  its  common  law- 
liability  in  regard  to  the  city  wharf. 

Idem,        321 

5.  Nor  does  it  make  any  difference, 
that  in  this  case  no  wharfage  was  ac- 
tually received  by  the  city,  and  that  it 
does  not  usually  charge  wharfage  in 
cases  where  the  vessel  mooring  at  her 
wharf  is  not  to  be  unloaded  there.  It 
is  sufficient  that  the  city  was  entitled  to 
charge  wharfage.  Idem,  321 
3.  The  finder  of  a  bank  note  delivers  it 

to  a  bailee  without  reward,  to  be  kept  for 
the  finder.  Such  bailee  is  not  bound  to 
use  as  great  care  and  diligence  in  the 
keeping  of  the  note  as  he  would  be  if  he 
was  a  bailee  for  compensation ;  and  if  the 
note  was  stolen  from  his  possession  he 
will  not  be  liable  for  it,  unless  the  loss 
was  the  result  of  gross  negligence  on  his 
part.  a^ncil  v.  Seaton,        601 

NEGOTIABLE  INSTRUMENTS. 

1.  Delivery  is  absolutely  essential  to 
the  transfer  by  endorsement  of  n^otiable 
paper;  but  such  delivery  may  be  either 
actual  or  constructive. 

Mowe,  Knox  <&  Co.  v.  Ould  dt 

Carrington,  I 

Bartlett  &  Bobint  v.  Same,  t 

2.  Whether  tt  purchaser  or  endorsee  of 
negotiable  paper  has  acquired  such  pos- 
session, actual  or  constructive,  as  is  suffi- 
cient for  all  the  purposes  of  the  transfer, 
must  alwa]^  depend  upon  the  particular 
circumstances  of  each  case. 

Idem,        I 

3.  S  is  the  owner  of  the  negotiable  note 
of  M  for  5S,ooo,  which  he  endorses  and 
deposits  with  the  bank  as  collateral  secu- 
rity for  a  loan  of  $4,000,  obtained  upon 
the  discount  by  the  bank  of  the  note  of  B. 
S  sells  the  note  to  O,  and  gives  O  an  or- 
der on  the  bank  to  deliver  the  note  to  O. 
On  the  same  day  O  presents  the  order  at 
the  bank,  and  is  told  that  the  president  of 
the  bank  is  absent  from  town.    Some 
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<lays  thereafter  O  has  an  interview  with 
the  president  of  the  bank,  and  is  then  in> 
formed  that  the  debt  of  S  is  nearly  paid, 
and  that  he  would  deliver  the  note  to  O 
but  for  the  service  of  an  attachment  upon 
the  bank.  The  debt  of  S  is  afterwards 
paid  in  full.  Before  the  sale  by  S  to  O, 
an  attachment  had  been  served  upon  M 
at  the  suit  of  a  creditor  of  S;  but  of  this 
O  had  no  notice  when  he  purchased  the 
note.  After  the  sale  and  notice  to  the 
bank  by  O,  an  attachment  was  served 
upon  the  bank  by  another  creditor  of  S. — 
Held:  The  sale  by  S  to  O  is  valid,  and 
he  is  entitled  to  the  note  as  against  the 
■attaching  creditors  of  S.         IcSm,  I 

4.  See  Checks  on  £ank$,  No.  i, 
2,  3,  4,  and 

Blair  dk  Hoge  v.  Wilton,  165 

NEGRO. 

I.  A  woman,  whose  father  was  white, 
and  whose  mother's  father  was  white,  and 
whose  great  grandmother  was  of  brown 
-complexion,  is  not  a  negro  in  the  sense  of 
the  statute. 

McPherson^s  case,  939 

8iewart*8  case,  939 


NEW   TRIALS. 

1.  Where  the  facts  proved  are  not 
plainly  insufficient  to  warrant  the  verdict 
of  the  jury,  the  court  did  not  err  in  re- 
fusing to  set  it  aside. 

ilair  <&  Hoge  v.  WiUon,  165 

2.  A  verdict  will  not  be  set  astde  and 
a  new  trial  awarded  on  the  affidavit  of 
one  of  the  jury,  made  after  the  verdict 
was  rendered,  that  he  did  not  consent  to 
it.  Tlwmai  v.  Jonet,        383 


NOTICE. 

1.  How  notice  to  be  served  on  a  mu- 
nicipal corporation. 

See  CorporationSt  No.   i,  and 
Fairfax  y.  City  of  Alexandria,  16 

2.  In  a  suit  in  equity,  H,  a  creditor  by 
judgment,  charges  that  C,  a  creditor  by  a 
deed  of  trust,  executed  and  recorded  sub- 
sequent to  the  judgment,  had  notice  of 
the  judgment  when  he  took  his  deed.  C 
answers  and  denies  the  notice.  Held  : 
The  charge  of  notice  of  the  judgment 
heing  expressly  denied  l^  C,  the  proof  of 

Vol.  xxvra— 126 


notice  must  be  very  clear  and  conclusive 
to  establish  it. 

Hordes  adrrCr  v.  Colbert  &  ale.,    49 


PARTIES  IN  EQUITY. 

1.  How  objection  for    misjoinder  of 
parties  must  be  made. 

See  Practice  in  Chancery,  No. 
6,  7,  8,  and   Vaiden  d  aU. 
V.  StubblefieUre  ex^or,  153 

2.  Plaintiff  in  a  bill  of  interpleader,  how 
long  a  necessary  party. 

See  Practice  in  Chancery,  and 
George  &  al$.  v.  Pitcher  &  aU.,  299 

3.  What  will  be  treated  as  the  suit  of  a 
committee  of  a  lunatic. 

See  lAinatice,  No.  2,  and 
CoU'ecommitteev,  Gole'eadmW,  365 

4.  When  creditor  in  a  trust  deed  a 
necessary  party. 

See  Practice  in  Chancery,  No. 
13,  and  Kendrick  <&  aU,  v. 
Whitney  dc  aU.,  646 

5.  As  to  a  person  holding  the  legal 
title  to  land. 

See  Practice  in  Chancery,  No. 
19,  and  Eorton  <&  aU.  v.  Bond,  815 

6.  As  to  an  assignee  in  bankruptcy  of  a 
defendant. 

See  Practice  in  Chancery,  No. 
29,  and  Barger  v.  Buckland- 
&  aU,,  850 


PARTNERSHIP. 

I.  In  i860,  G,  of  Washington  city,  and 
B,  of  Culpeper  county,  in  Virginia,  form 
a  partnership  for  grazing  and  selling 
sheep,  to  be  conducted  by  B ;  a^d  G 
executes  his  bond  to  B  for  $3,700,  for 
a  half  interest  of  the  sheep  on  hand, 
which  is  to  be  paid  by  G's  share  of  the 
net  profits ;  and  B  is  to  be  allowed  such 
compensation  for  managing  the  business 
as  they  shall  agree  upon.  The  partner- 
ship is  closed  in  December  1862,  when 
G's  share  of  the  profits  is  12,428.75.  B 
invests  the  money  in  Confederate  bonds. 
Held: 

1.  G  is  entitled  to  have  his  bond 
credited  for  the  ^2,428.75,  at  its  scaled 
value  in' December  1862. 

OarretVe  adm'x  v.  Bradford^      609 

2.  As  the  parties  were  separated  by 
the  war,  so  that  they  could  not  agree 
upon  B's  compensation,  he  is  entitled 


Digiti 


ized  by  Google 


1002 


INDEX. 


to  have  a  just  allowance  made  him  for 
his  attention  to  the  business. 

Idemt        609 

PAYMENTS. 

1.  While  the  giving  of  a  check  by  a 
debtor  to  a  creditor  is  generally  presumed 
to  be  only  a  provisional  or  conditional 
payment  of  the  debt  for  which  it  was 
given,  yet  such  check  may  by  agreement 
of  parties  be  given  and  received  in  full 
pajrment  and  absolute  discharge  and  satis- 
faction of  the  debt ;  and  whether  it  was  so 
given  or  received  is  a  question  of  fact  for 
3ie  jury. 

Blair  &  Hogt  v.  Wilson,  165 

2.  During  the  late  war  a  debtor  in  Vir- 
ginia paid  to  a  minor  son  of  his  deceased 
creditor,  who  and  whose  administratrix 
had  been,  and  was,  living  in  Maryland, 
the  amount  of  his  debt  in  Confederate 
money  at  par,  and  the  son  after  he  came 
of  age,  in  Virginia  and  during  the  war, 
executed  a  paper  by  which  he  ratified  the 
payment,  and  undertook  that  the  bond 
should  be  charged  to  him  in  the  settle- 
ment of  his  father's  estate ;  and  this  was 
done. — Held  :  There  being  no  debts  of 
the  father  to  be  paid,  the  bond  must  be 
considered  as  discharged. 

.  SmalVs  adnCr  v.    LumpkitCs 
ex'x  6*  als,,  832 

PERSONAL  PROPERTY. 

I.  When  buildings  put  up  on  the  land 
of  another  are  personal  property,  and 
when  to  be,  and  when  not  to  be,  taxed  as 
a  part  of  the  real  estate.  See  Taxes  and 
Taxation,  No.  i,  2,  and 

Andrews,  Ordway  &*  Green  v. 
The  Auditor,  &*c,,  115 

PLEADINGS— IN  EQUITY. 

1.  See  Legacies  and  Legatees,  No.  I, 
and 

Moorman  v.  Smoot  &^  wife  <5r* 
als,,  80 

2.  A  bill  says :  "  Your  complainant  C, 
who  being  a  person  of  unsound  mind, 
sues  by  his  next  friend  and- committee 
A."  It  will  be  considered  and  treated  as 
a  suit  by  the  committee. 

Coitus  committee  y. Cole's  adnCr^  365 


PRACTICE— AT  COMMON  LAW. 

1.  See  Confiscation,  No.  i,  2,  and 
Fairfax  v.  Citv^ff  Alexandria,     16 

2.  Upon  the  trial  of  an  issue,  the  depo- 
sition of  one  M,  who  was  then  dead,  was 
offered  in  evidence,  whereby  it  was 
sought  to  prove  certain  admissions  made 
by  L,  one  of  the  defendants,  to  the  wit- 
ness in  Richmond,  in  the  presence  of  W, 
another  of  the  defendants.  These  two 
defendants  were  strangers  to  M,  and  on 
cross-examination  describing  them,  he 
said — "  They  were  black  negroes.  I  think 
the  brother-in-law  (W)  had  the  lightest 
skin  of  the  two.  I  think  they  were  not 
bright  mulattoes,  but  dark  mulattoes." 
It  was  proved  by  other  witnesses  that  the 
brother-in-law,  W,  was  a  white  man,  and 
that  L  was  so  bright  that  he  could  hardly 
be  distinguished  from  a  white  man.  It 
was  further  proved  that  about  the  time  the 
witness  said  he  had  the  interview  with 
the  two  men,  they  were  both  in  Richmond 
enquiring  for  him. — Held:  The  evi- 
dence of  identity  was  prima  facie  suili^ 
cient  to  authorize  the  deposition  to  go  to 
the  jury. 

George  &*  ah.  v.  Pitcher  &  cUs.,  299 

3.  On  a  trial  before  a  jury,  when  the 
evidence  on  both  sides  has  been  closed^ 
and  the  argument  has  commenced,  as  a 
general  rule  no  further  evidence  should  be 
received  from  either  parly ;  but  the  pre- 
siding judge,  in  the  exercise  of  a  sound 
discretion,  may  relax  the  rule  and  admit 
additional  evidence  if  the  nature  of  the 
case  and  the  ends  of  justice  require  it ; 
but  if  the  introduction  of  such  additional 
evidence  take  the  adverse  party  by  sur- 
prise he  should  be  allowed  time  and  op- 
portunity, if  desired,  to  meet  it  with  fur- 
ther evidence  on  his  side. 

Idem,        299 

4.  Whenever  the  character  of  a  witness 
for  truth  is  attacked,  either  by  direct  evi- 
dence of  want  of  truth,  or  by  cross-ex- 
amination, or  by  proof  of  contradictory 
statements  in  regard  to  material  facts,  or 
by  disproving  by  other  witnesses  material 
facts  stated  by  him ;  or,  in  general,  when- 
ever his  character  for  truth  is  impeached 
in  any  way  known  to  the  law,  the  party 
calling  him  may  sustain  him  by  evidence 
of  his  general  reputation  for  truth. 

Idem,        299 

5.  In  an  action  of  unlawful  detainer 
the  jury  by  their  verdict  gave  to  the  plain- 
tiff the  land  claimed  m  her  summons^ 


Digiti 


ized  by  Google 


INDEX. 


looa 


'which  included  a  half  acre  which  proba- 
bly did  not  belong  to  her,  and  it  was 
plainly  laid  down  on  the  plat ;  and  the 
judgment  was  accosding  to  the  verdict. 
The  defendant  moved  the  court  to  set 
aside  the  verdict  and  judgment;  and  the 
plaintiff,  by  her  counsel,  released  the 
said  half  acre.  The  court  thereupon 
overruled  the  defendant's  motion,  set  aside 
the  judgment,  but  not  the  verdict,  and 
rendered  a  judgment  for  the  land  claimed 
except  the  half  acre. —  Held:  It  was 
competent  for  the  counsel  to  release  the 
half  acre  of  land  for  the  plaintiff;  and  it 
was  proper  in  the  court  to  set  aside  the 
judgment  and  enter  a  judgment  for  the 
land  included  in  the  verdict,  except  the 
half  acre. 

BariUy  v.  McKinney,  750 

6.  Instructions  asked  for,  which  are 
not  founded  on  the  evidence  in  the  cause, 
are  properly  refused. 

Idem,        750 

7.  An  instruction  as  to  a  presumption 
of  fact,  when  erroneous.  See  Fresumjh- 
HonSf  No.  I,  and 

DyerU  v.  Stair,  800 

8.  The  general  course  of  the  examina- 
tion of  witnesses  is,  and  must  of  neces- 
sity be,  left  to  the  discretion  of  the  trying 
judge ;  and  the  exercise  of  this  discretion 
will  never  be  interfered  with  by  an  appel- 
late court,  unless  it  plainly  appears  that 
some  injustice  has  been  done. 

Scott  and  Boyd  v.  S/ulor,  891 

PRACTICE— IN  CHANCERY. 

1.  In  a  suit  in  equity,  though  the  evi- 
dence is  contradictory,  if  the  chancellor 
is  satisfied  that  the  weight  of  evidence  is 
on  one  side,  he  is  not  1x>und  to  direct  an 
issue. 

/ford's  admW  v.  Colfert  <&*  als.,    49 

2.  When  a  cross-bill  is  not  necessary 
to  set  up  the  claims  of  defendants  against 
a  co-defendant,  their  claims  against  him 
being  th^  same  as  that  of  the  plaintiff,  and 
set  out  in  the  bill.  See  Legacies  and 
Legatees,  No.  i,  and 

Moorman  v.  Smoot  &*  wife  &* 
als.,  80 

3.  Ill  what  cases  the  court  may  appoint 
a  receiver  to  rent  out  real  estate  and  col- 
lect the  rents.     See  /Receivers,  No.  i,  and 

SmitA  V.  Butcher,  144 

4.  A  receiver  may  be  appointed  by  a 
judge  in  vacation.  Idem,        144 

5.  A  receiver  may  be  durected  to  col- 


lect from  tenants  of  real  estate  rents  due^ 
as  well  as  such  as  may  become  due. 

Idem,        144 

6.  In  this  country  the  rule  is  well  set- 
tled, that  in  cases  of  misjoinder  of  parties 
as  plaintifis  in  equity,  the  objection  must 
be  made  by  demurrer,  if  the  defect  is  ap- 
parent on  the  face  of  the  bill,  or  by  plea 
or  "answer,  if  the  defect  does  not  so  ap- 
pear; and  unless  so  made,  the  objection 
will  not  avail  at  the  hearing,  if  a  decree 
can  be  rendered  without  prejudice  to  the 
rights  of  parties. 

Vaiden  ^  als.  v.  Stubblefield' s 
ex"  or,  153 

7.  In  a  bill  by  devisees  and  legatees 
against  an  executor,  some  of  the  legatees^ 
who  were  infants,  had  been  paid  their 
legacies.  The  executor,  of  course,  knew 
of  these  paymeitts;  the  other  plaintiffs 
probably  did  not  know.  It  was  therefore 
the  more  incumbent  on  him  to  make  the 
objection  in  some  form  and  in  an  early 
stage  of  the  proceedings.  If  he  had 
done  this,  the  plaintiffs  might  have  dis- 
missed their  suit  and  commenced  a  new 
one  in  the  name  of  the  proper  parties,  or 
might  have  amended  their  bill  by  striking 
out  the  names  of  those  improperly  joined, 
and  making  them  defendants,  if  so  ad- 
vised. Idem,         153 

8.  In  such  a  case,  the  objection  having 
been  first  taken  in  the  appellate  court,  a 
decree  may  be  made  in  the  case  in  favor 
of  such  of  the  plaintiffs  as  are  entitled  to 
recover,  and  the  bill  be  dismissed  as  to 
the  others  without  costs.      Idem,        153 

9.  The  plaintiff  in  an  interpleader  suit 
continues  to  be  a  substantial  and  neces- 
sary party,  until  he  has  fully  rendered  the 
debt,  duty,  or  other  thing  required  of 
him.        , 

George  <fe  als,  v.  Pitcher  <fe  als,,  299 

10.  Where  a  commissioner  in  settling 
an  account  of  a  committee  of  a  lunatic,, 
makes  two  statements,  the  only  difference 
in  them  being  that  in  one  he  gives  the 
conmiittee  a  credit  of  $1,000,  which  is 
omitted  in  the  other,  and  he  refers  the 

Question  to  the  court.  The  court  adopts 
le  statement  givii)g  the  credit.  On  ap- 
peal, held,  an  exception  was  not  neces- 
sary, and  the  appellate  court  may  correct 
the  decree. 

Cole's  committee  v.CoWs  admW,  365 

11.  See  Rehearina  Dtcrtn  and 
Ken^ixicikA  &  a2f .  v.  Whitney  & 

ali;  646 

12.  It  is  error  to  decree  a  sale  of  land 
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before  taking  an  account  of  the  liens 
thereon  and  5ieir  priorities. 

Idem,        646 

13.  When  a  deed  of  trust  has  been 
given  upon  land  by  a  debtor  to  protect 
his  sureties  on  the  debt  against  harm,  it 
is  error  to  decree  a  sale  of  the  land  be- 
fore making  the  creditor  a  party  to  the 
«uit.  Idem,        646 

14.  Where  judgment  creditors  file  their 
petitions  in  a  suit  for  the  sale  of  their 
debtor's  land,  it  is  error  to  enter  a  decree 
for  sale  in  their  favor  before  referring  the 
cause  to  a  commissioner,  so  that  the 
judgment  debtor  may  have  an  opportu- 
nity of  showing  any  payments  made,  or 
set-oi&  to  which  he  may  be  entitled. 

Idem,        646 

15.  Where  the  plaintiff  in  equity  by  his 
bill  calls  for  a  material  disclosure  from 
the  defendant  on  oath,  and  the  defend- 
ant in  his  answer  on  oath  makes  such 
disclosure  fully  and  unequivocally,  the 
answer,  to  the  extent  of  such  disclosure, 
is  said  to  be  responsive  to  the  bill,  and 
the  statement  must  be  taken  as  true,  un- 
less overcome  by  the  satisfactory  testi- 
mony of  at  least  two  witnesses,  or  of  one 
witness  with  clear  corroborating  circum- 
stances. 

Swartz  &  ali.  v.  Johnton  <&  aU.^  657 

16.  Where  a  bill  in  equity  does  not,  in 
terms,  allege  that  the  plaintiff  had  no 
knowledge  of  an  unrecorded  deed  of  trust 
when  he  purchased  the  land,  though  it 
might  be  construed  as  virtually  making 
such  averment ;  and  it  is  not  affirmatively 
averred  in  the  answer  that  he  had  such 
notice,  so  as  to  put  the  same  in  issue ; 
proof  upon  that  question  by  both  parties 
was  upon  a  matter  not  in  issue  in  the 
cause. 

N<uh  V.  I^a$h  <fe  ah.,         '  686 

17.  Upon  a  bill  by  a  judgment  creditor 
to  subject  the  lands  of  the  principal 
debtor  and  his  sureties  to  satisfy  the  judg- 
ment, before  there  can  be  a  decree  for  the 
sale  of  the  lands,  it  must  be  made  to  ap- 
pear to  the  court  that  the  rents  and  profits 
of  the  lands  will  not  in  five  years  dis- 
charge the  judgment., This  may  be  shown 
by  the  pleadings,  by  the  admissions  of 
the  parties,  by  evidence  taken,  or  by  the 
report  of  a  commissioner  on  an  enquiry 
ordered. 

fforton  <fe  aU,  v.  Bond,  815 

18.  Upon  such  a  bill,  it  appearing  that 
there  are  incumbrances  under  a  will  upon 
■the  land  of  one  of  the  sureties,  and  liens 


by  deeds  of  trust  on  the  lands  of  othcn» 
though  the  amount  of  the  several  liens 
by  deed  might  be  ascertained  by  the 
court,  yet  as  the  incumbrances  under  the 
will  are  uncertain,  it  is  error  to  decree  a 
sale  of  the  lands  before  the  incumbrances 
and  liens  and  their  priorities  are  ascer- 
tained by  the  report  of  a  commissioner. 
Idem,        Sis 

19.  In  such  a  case  as  to  part  of  the 
land  claimed  by  one  of  the  sureties,  the 
legal  title  is  in  K,  who  b  not  a  party  to 
the  suit ;  and  as  to  the  other  part  of  the 
land,  it  has  been  conveyed  to  the  surety 
and  his  daughter.  Before  a  decree  for 
the  sale  of  me  land,  K  should  be  made 
a  defendant,  and  the  title  to  both  parts  of 
the  land  ascertained  and  settled. 

Idem,        815 

20.  Upon  such  a  bill,  after  the  lands  of 
the  principal  debtor  are  sold  and  applied 
pro  tanto  to  the  satisfaction  of  the  judg- 
ment, the  portion  of  the  judgment  which 
each  surety  should  pay  should  be  ascer- 
tained, and  a  separate  decree  should  be 
made  against  each  surety  for  his  said  por- 
tion, and  upon  his  failure  to  pay  it  for  a 
sale  of  his  land.  And  if  either  of  the 
sureties  should  fail  to  pay  the  decree 
against  him,  and  his  land  when  sold 
does  not  satisfy  the  decree,  the  amount 
of  the  deficiency  should  be  apportioned 
among  the  other  sureties,  and  there  should 
be  a  like  decree  against  each  of  them, 
and  his  land  for  his  portion  of  such  de- 
ficiency; and  so  on  until  the  judgment  is 
satisfied,  or  all  the  lands  of  all  the  sure- 
ties are  sold.  •  Idem,        815 

21. 'In  a  suit  by  judgment  creditors 
against  their  debtor  and  others,  to  set  aside 
a  deed  of  trust,  or  subject  the  siuplus  to 
the  payment  of  their  debts,  the  trustee  in 
the  deed  did  not  sign  it  and  it  does  not 
appear  that  he  accepted  or  acted  under 
it;  and  he  lives  out  of  the  state,  and  is  not 
a  party  to  the  suit.  The  court  may  de- 
cree a  sale  of  the  land  and  appoint  a  com- 
missioner to  make  the  sale. 

Barger  v.  Buckland  &  aU.,         S50 

22.  A  part  of  the  tract  of  land  lies  in 
Virginia  and  a  part  in  West  Virginia. — 
The  court  may  decree  a  sale  of  the  whole 
tract.  Idem,        850 

23.  Where  the  biU  and  proceedings 
specifies  the  land,  a  decree  for  the  sale  of 
the  land  in  the  bill  and  proceedings  men- 
tioned, or  so  much  thereof  as  may  satisfy 
the  purposes  of  the  decree,  is  sufficiently 
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certain.    That  is  certain  which  may  be 
made  certain,  applied  to  the  case. 

Idem,        850 

24.  Judgment  creditors  seek  to  subject 
land  of  their  debtor  which  has  been  con- 
veyed in  trust  to  secure  a  debt ;  and  in 
their  bill  they  charge  that  the  deed  was 
intended  by  the  grantor  to  defraud  his 
creditors,  and  the  trustee  and  creditor  in 
the  deed  were  cognizant  of  the  fraudulent 
intent.  The  creditor  answers  and  denies 
the  fraud  and  proves  his  debt. — Held  : 

1.  It  was  proper  to  proceed  in  the 
cause  and  decree  satisfaction  of  the 
plaintiffs'  debts  out  of  the  surplus  of 
the  purchase  money  of  the  land  after 
the  satisfaction  of  the  debt  secured  by 
the  deed.  Idem,        850 

2.  It  is  a  proper  case  for  a  decree 
between  defendants,  and,  the  debt  of 
the  trust  creditor  having  been  estab- 
lished, for  a  decree  in  his  favor  for  the 
debt.  Idem,        850 

3.  Though  the  deed  of  trust  conveys 
other  land  lying  in  West  Virginia  and 
personal  property,  it  not  being  alleged 
that  the  creditor  has  received  anything 
from  that  source,  and  no  motion  made 
by  any  of  the  parties  for  an  enquiry 
on  the  subject,  which,  if  made,  would 
no  doubt  and  should  ha^e  been  ordered, 
the  decree  will  not  be  reversed  for  the 
failure  to  make  the  enquiry. 

Idem,        850 

4.  As  the  proofs  did  not  sustain  the 
chaige  of  fraud  in  the  deed  and  the 
guilty  knowledge  of  the  trust  creditor, 
he  is  entitled  to  a  decree  in  the  cause 
for  his  debt.  Idem,        850 

25.  There  are  three  suits  by  judgment 
creditors  to  subject  the  land  of  their 
debtor  which  he  had  conveyed  in  trust  to 
secure  a  debt,  and  the  debtor,  the  trustee 
and  trust  creditor  are  made  defendants 
in  each  case.  The  process  is  properly 
served  on  all  the  parties  in  two  of  the 
cases,  and  on  the  trustee  and  creditor  in 
the  third.  The  court  made  an  order  that 
the  causes  be  consolidated  and  heard  to- 
gether, and  that  is  done ;  and  the  debtor 
appears  and  makes  defense  in  all  the 
causes  without  objecting  that  the  process 
was  not  properly  served  in  the  third  case. 
He  thereby  waived  the  objection  on  that 
ground,  if  he  had  any.        Idem^        850 

26.  Though  the  causes  were  heard  to- 
gether, each  plaintifif  is  entitled  to  a  decree 
for  his  separate  costs.  Idem,        850 

27.  The  report  of  commissioners  ap- 


pointed to  sell  land,  leaving  it  in  doubt 
how  much  or  what  part  of  the  tract  they 
sold,  the  sale  should  be  set  aside. 

Id^,        850 

28.  A  defendant  gives  a  written  notice 
to  the  plaintifls  that  he  will  move  the 
court  to  set  aside  a  decree  made  in  the 
cause  as  a  decree  by  default;  and  he  sets 
out  in  his  notice,  which  is  signed  by 
counsel,  the  grounds  he  relies  on  for  set- 
ting aside  the  decree.  If  the  decree  was 
not  a  decree  by  default,  it  was  an  inter- 
locutory decree,  and  his  notice  may  be 
treated  as  a  petition  for  a  rehearing  of  the 
decree,  and  acted  on  by  the  court  as  such 
a  petition.  Idem,        850 

29.  In  a  suit  by  judgment  creditors  to 
subject  their  debtor's  land  to  the  payment 
of  their  debts,  pending  the  cause  the 
debtor  is  declared  a  bankrupt,  and  he  ap- 
plies for  a  homestead  under  the  constitu- 
tion and  law  of  Virginia  and  the  acts  of 
bankruptcy  of  the  United  States. — Held  : 

1.  That  the  assignee  in  bankruptcy 
of  the  defendant  debtor  should  be 
made  a  party  to  the  suit. 

Idem,        850 

2.  The  court  should  proceed  to  ad- 
judicate upon  the  right  of  the  debtor 
to  his  homestead.  Idem,        85a 

PRACTICE— IN  CRIMINAL  CASES. 

I.  See  Criminal  Juriadietion  and  ifVo- 
eeedings, 

PRESUMPTIONS, 

I.  A  presumption  of  fact  does  not  arise, 
that  a  bond  for  $1,000,  executed  in  Sep- 
tember 1863,  and  payable  in  two  years, 
when  Confederate  notes  was  the  prevail- 
ing currency,  is  payable  in  such  notes. 
Wiatever  presumption  there  is,  if  any,, 
is  a  matter  exclusively  for  the  jury. 

Dyerlt  v.  Stair,  800 

PRINCIPAL  AND  AGENT. 

1.  As  to  agents  of  insurance  compa- 
nies, and  what  they  may  do,  and  how  far 
they  may  bind  their  principals.  See  In- 
durance,  No.  5,  7,  8,  and 

Oeo.  Home  Ine,  CJb.  v.  JSCin- 
nier'z  adm'x,  88 

2.  A  principal  is  always  bound  by  the 
acts  and  neglects  of  his  agent.  And  the 
same  rule  which  applies  to  a  private  prin- 
cipal applies  to  a  corporation,  whether 
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ordinary  or  municipal,  and,  a  fortiori^  to 
a  corporation  which  can  only  act  by  an 
agent. 

(SXy  of  Petersburg  v.  Apple- 
garwi  admW^  321 

PROCESS. 

I.  What  is  a  waiver  of  defective  ser- 
vice of  process.  See  Practice  in  Chan- 
cery ^  No.  25,  and 

Barger  v.  Buckland  <fe  a&.,  850 

PUBLIC  LAW. 

I.  Where,  during  the  late  war,  a  cred- 
itor resided  within  the  territory  of  one  of 
the  belligerent  powers,  and  his  debtor 
within  that  of  the  other  of  said  powers, 
such  debtor  would,  under  the  rules  of 
public  law,  be  entitled  to  an  abatement  of 
interest  during  the  time  the  war  lasted. 
BohetU  admW  v.  Cocke,  207 

Murphy  V.  QoikM  admW^  207 
V  In  a  foreign  or  international  war, 
from  the  time  it  is  declared  or  recognized, 
all  the  people  in  the  territory  and  subject 
to  the  dominion  of  each  belligerent,  with- 
out r^ard  to  their  feelings,  dispositions, 
or  natural  relations,  become,  in  legal  con- 
templation, and  so  continue  until  the  close 
of  hostilities,  the  enemies  of  all  the  peo- 
ple resident  in  the  territory  of  the  other 
belligerent;  aiul  all  negotiation,  trading, 
intercourse  or  communication  between 
them,  unless  licensed  by  the  government, 
is  unlawful. 

SmalVs  admW  v.  Lumpkin*  s  ez'x 
<&  als.,  832 

3.  Such  a  war,  as  between  the  citizens 
and  subjects  of  the  respective  belligerents, 
ipso  fcuto  dissolves  all  commercial  part- 
nerships, and  all  contracts  wholly  execu- 
tory and  requiring  for  their  continued 
existence  commercial  intercourse  or  com- 
munication; and  while  it  does  not  abro- 
gate, yet  it  suspends  all  other  existing 
contracts,  and  the  remedies  thereon,  and 
renders  all  contracts,  with  rare  exceptions, 
entered  into  pending  hostilities,  ill^al 
and  void.  /(iem,        832 

4.  These  principles  of  public  law  regu- 
lating conduct  in  foreign  wars,  are  appli- 
cable to  the  late  civil  war  between  the 
United  States  and  the  Confederate  States. 

Idem^        832 

5.  Limited  agencies  in  the  enemy  coun- 
try may  lawfully  continue,  provided  they 
•can  be  and  are  exercised  without  inter- 


course or  communication  between  the  cit> 
izens  or  subjects  of  the  contending  pow- 
ers: such  as  agencies  to  collect  and 
preserve,  but  not  to  transmit  money  or 
property.  /cfern,        833 

6.  During  the  la^e  war,  a  debtor  in 
Virginia  paid  to  a  minor  son  of  his  de- 
ceased creditor,  who  and  whose  adminis- 
tratrix had  been  and  was  living  in  Mary- 
land, the  amount  of  his  debt  in  Confeder- 
ate money  at  par,  and  the  son  after  he 
came  of  age  executed  a  paper  by  which 
he  ratified  the  payment,  and  undertook 
that  the  bond  should  be  charged  to  him 
in  the  settlement  of  his  father's  estate; 
and  this  was  done. — Hei^  :  There  being 
no  debts  of  the  father  to  be  paid,  the  bond 
must  be  considered  as  satisfied. 

Idem^        832 

7.  See  Insurance y  No.  19,  and 
Connecticut  Mutual  Life  Ins, 

Co.  V.  Duerson^s  ex'or^  630 

QUO  WARRANTO, 

I.  A  party  engaged  in  a  duel  may  be 
removed  from  office  by  a  proceeding  by 
quo  warranto^  or  information  in  the  na- 
ture of  a  quo  warranto^  though  he  has 
not  been  convicted  of  the  offence  in  a 
criminal  prosecution. 

Royall  V.  thomas,  130 

RECEIVERS. 

1.  In  a  suit  by  a  jud|[ment  creditor  to 
subject  the  real  estate  ofhis  debtor  to  pay 
his  debt,  where  there  are  deeds  of  trust 
on  the  property  an(f  numerous  judgments 
against  the  debtor,  which  are  to  be  ascer- 
tained and  their  priorities  fixed,  and  the 
real  estate  is  not  sufficient  to  pay  all  the 
debts,  the  court  may  appoint  a  receiver  to 
take  possession  of  the  property  and  rent 
it  out. 

Smith  V.  Butchert  144 

2.  A  receiver  may  be  appointed  by  the 
judge  in  vacation.  Idemt        144 

3.  A  receiver  may  be  directed  to  oq\^ 
lect  from  tenants  of  the  real  estate  rents 
due,  as  well  as  such  as  may  become  due. 

Idem,        144 

REGISTRY. 

I.  The  statute  in  relation  to  the  regis- 
try of  contracts  and  deeds  does  not  aj^y 
to  a  verbal  contract  for  the  sale  and  par> 
chase  of  land. 


Digiti 


ized  by  Google 


INDEX. 


1007 


Floyd,  trustee  v.  Harding  is  als.,  401 
Hicks  V.  Riddick  &*  als.,  418 

3.  When  a  mortgage  properly  recorded.- 
See  Trusts  &  Trustees,  No.  6,  and 
Lucado  &    als,    v.    Tutwiler^s 
adm'x  &  als,,  39 

REHEARING  OF  DECREES. 

1.  There  is  no  statutory  bar  to  the 
time  within  which  a  petition  may  be  filed 
to  correct  error  in  an  interlocutory  de- 
•cree. 

Kendrick  <&  als,  v.  Whitney  <Sc  als,,  646 

2.  Whether  in  such  case  a  rehearing 
shall  be  granted  depends  upon  the  sound 
discretion  of  the  court  upon  all  the  cir- 
cumstances of  the  case.      Idem,        646 

3.  The  motion  to  correct  error  in  a 
judgment  or  decree  by  default  given  by 
cli-  I77»  ?  S»  Code  of  1873,  is  barred 
after  Uie  lapse  of  Jive  years  from  the  date 
of  the  judgment  or  decree. 

Idem,        646 

4.  That  statutory  remedy  is,  however, 
cunpiulative,  and  has  not  superseded  or 
abolished  petitions  for  rehearing,  which 
may  still  be  had,  according  to  the  course 
of  equity,  in  the  same  manner  as  before 
the  enactment  of  the  statute. 

Idem,        646 

5.  Though  the  motion  is  barred  by 
the  statute,  still   if   the   notice  of  the 

motion  is  signed  by  counsel,  is  served 
upon  all  the  parties  in  interest,  is  regu- 
larly filed,  and  contains  all  the  requisites 
of  a  petition  for  a  rehearing,  it  will  be 
treated  as  a  petition  for  a  rehearing,  and 
relief  given  accordingly. 

Idem,        646 

6.  A  defendant  gives  a  written  ^notice 
to  the  plaintiff  that  he  will  move  the 
court  to  set  aside  a  decree  made  in  the 
cause  as  a  decree  by  default ;  and  he  sets 
out  in  his  notice,  which  is  signed  by  his 
counsel,  the  grounds  he  relies  on  for  set- 
ting the  decree  aside.  If  the  decree  was 
not  a  decree  by  default,  it  was  an  interlo- 
cutory decree,  and  his  notice  may  be 
treated  as  a  petition  for  a  rehearing  of  the 
decree,  and  acted  on  by  the  court  as  such 
a  petition. 

Barger  v.  Buckland  &*  als,,        850 

REMOVAL  OF  CAUSES. 

I.  P  filed  a  bill  of  interpleader  in  the 
circuit  court  of  Richmond,  against  variot& 
persons  made  parties  defenduits,  of  whom 


some  were  citizens  and  residents  of  Vir- 
ginia, others  of  Pennsylvania,  and  others 
of  states  other  than  either  Virginia  or 
Pennsylvania.  The  defendants  who  were 
citizens  of  Pennsylvania  answered  the 
bill,  and  at  the  same  time  filed  their  pe- 
tition in  due  form  for  the  removal  of  the 
cause  from  the  state  to  the  Federal  court. 
Held  :  Whether  P  is  regarded  as  a  sub- 
stantial or  as  a  mere  nominal  party,  there 
is  no  right  of  removal,  either  under  the 
act  of  congress  of  March  2nd,  1867,  or  of 
July  27,  1866. 

George  <fe  als,  v.  Pitcher  <fe  als,^  299 

SPECIFIC  EXECUTION. 

1.  When  a  parol  contract  for  the  sale  , 
of  land  will  be  enforced.     See   Vendor 
and  Purchaser,  No.  4,  and 

Rhea  v.  Jordan,  678 

2.  When  a  parol  agreement  between  a 
father  and  his  son,  that  the  son  shall  have 
a  certain  tract  of  land  in  consideration  of 
his  support  of  the  father  and  his  wife, 
will  be  enforced  against  the  fraudulent 
alienees  of  the  father.  See  Contracts,  No. 
8,  and 

J,  W,  Lester  ^  als,  v.  F.  W. 
Lester  dr»  als.,  'jyj 

3.  The  principles  on  which  the  specific 
execution  of  a  parol  contract  on  the 
ground  of  part  performance  will  be  en- 
forced are:  When  the  parol  agreement 
is  specific  and  definite  in  its  terms;  the 
acts  of  part  performance  refer  to,  result 
from  or  are  done  in  ^pursuance  of  said 
agreement ;  and  the  agreement  has  been 
so  far  executed,  that  to  refuse  to  complete 
its  execution  would  operate  a  fraud  upon 
the  party,  and  place  him  in  a  situation 
which  does  not  lie  in  compensation. 

Idem,        737 

STATUTES. 

1.  The  act  of  April  7,  1858,  Code  of 
i860,  ch.  115,  p.  557,  in  relation  to  aliens 
inheriting  land  in  Virginia,  construed  in 

Hauensteins  v.   Lynham,  es- 
cheater,  62 

2.  The  treaty  with  Switzerland,  art.  5, 
s.  3,  II  U.  S.  Stat,  at  Large,  p.  590,  in 
relation  to  aliens  inheriting  land  in  Vir- 
ginia, construed  in  Idem,  62 

3.  The  act.  Code  of  1873,  c^  '7^*  s. 
13,  in  relation  to  appeal  bonds,  construed 
in 

Cardwell  v.  AlUn^  trustee^  184. 


Digiti 


ized  by  Google 


1008 


INDEX. 


4.  The  act  of  April  2,  1873,  '^^  relation 
to  the  abatement  of  interest  during  the 
war,  declared  unconstitutional. 

Robert^  adm'r  v.  Cocke^  &*c,,  207 
Murphy  v.  Gas  kins*  adm^r^  207 
Cecil  V.  DeyerU  &*  ais,,  775 

5.  The  act,  Code  of  1873,  ch.  172,  s. 
22,  in  relation  to  parties  testifjring,  con- 
strued in 

Grigsby  &*  als.  v.  Simpson^  as- 
signee,  348 

6.  The  acts  of  March  4,  1862,  Acts  of 
1861-62,  and  of  March  2,  1866,  Code  of 
1873,  ch.  146,  s.  6  and  7,  in  relation  to 
preserving  rights  and  remedies,  construed 
in 

Borst  V.  Nalle  &*  als.,  423 

7.  The  act  of  April  2,  1874,  in  rela- 
tion to  the  jurisdiction  of  the  county 
Courts,  construed  in 

Carter's  adrn'r  v.  Kelly,  judge,     787 

8.  The  act  of  May  28,  1870,  Scss.  Acts 
1869-70,  ch.  120,  p.  162,  to  prevent  sac- 
rifice of  property  at  forced  sales,  con- 
strued in 

Barger  v.  Buckland  <Sr*  als.,       850 

9.  The  act.  Code  of  1873,  ch.  i%,  s.  18 
and  19,  in  relation  to  the  sale  of  land  for 
taxes,  construed  in 

Nawlin  v.  Burwell,  883 

10.  The  act,  Code  of  i860,  s.  4  and 
8,  in  relation  to  docketing  judgments, 
construed  in 

Old  Dominion  Granite  Co.  <5r* 

als.  v.  Clarke  6*  als.,  617 

Same  v.  y<mes  &*  als.,  617 

SUBSTITUTION. 

I.  The  bond  executed  under  the  act  of 
May  28,  1870,  entitled  "an  act  to  pre- 
vent the  sacrifice  of  personal  property  at 
forced  sales:"  Sess.  acts  1 869-* 70,  ch. 
120,  p.  162,  is  a  lien  on  the  land  of  the 
obligors  who  are  alive,  from  the  return  of 
the  bond  to  the  clerk's  office;  and  the 
surety  in  the  bond,  paying  it  off,  is  en- 
titled to  be  substituted  to  the  lien  of  the 
bond  upon  the  land  of  the  principal  obli- 
gor. 

Barger  v.  Buckland  &  als.,        850 

SURETIES. 

I.  In  a  suit  by  judgment  creditors 
af^ainst  the  principal  and  his  sureties  to 
subject  ti^eir  land  to  the  payment  of  their 
debts,  how  the  plaintiffs  shall  proceed  to 
subject  the  lands  of  the  sureties. 


See  Practice  in  Chancery,  No. 

17,  18,  19,  20,  and  Horton  & 
als.  v.  Bond,  815 

See  Substitution,  No.    I,  and 

Barger  v.  Buckland  <fe  als.,      85a 

TAXES  AND  TAXATION. 

1.  By  agreement  between  the  United 
States  government  and  the  owner  of  land, 
the  government  erects  buildings  on  ihe 
land,  intended  to  be  and  actually  used 
by  operatives  employed  by  the  govern- 
ment in  dressing  stone  to  be  employed  in 
the  erection  of  public  buildings  at  Wash- 
ington; and  under  the  agreement  the 
government  has  a  right  to  remove  the 
buildings. — Held  : 

1.  The  buildings  are  personal  pro- 
perty. 

Andrews,  Ordway  «Sr*  Green  v. 

The  Auditor  ^c. ,  '115 

The  Auditor  v.  Andrews,  Ord- 
way ^  Green,  115 

2.  The  buildings  being  the  property 
of  the  United  States,  the  state  cannot 
tax  them  either  ar  personal  property  or 
as  parcel  of  the  land  on  which  they 
were  built.  Idem,        11$ 

2.  Where  buildings  put  up  on  the  land 
of  another  are  exempted  from  taxation, 
they  should  not  be  valued  with  the  land, 
and  the  owner  of  it  is  not  to  be  charged 
with  their  value  as  part  of  his  land  sub- 
ject to  taxation.  But  where  such  build- 
ings are  not  exempt  from  taxation,  they 
should  be  valued  and  the  tax  charged  to 
the  owner  of  the  land.        Idem,        115 

3.  The  act.  Code  of  1873,  ch-  38,  \\  18 
and  19,  in  relation  to  the  sale  of  land 
for  taxes,  is  only  intended  to  furnish  evi- 
dence of  the  identity  of  the  land  sold, 
not  only  for  the  information  of  the  former 
owner,  and  all  others  interested,  but  for 
the  guidance  of  the  clerk  in  making  the 
deed.  When  the  purchaser  offers  the 
plat  and  certificate  for  recordation,  the 
sole  duty  of  the  court  is  to  consider 
whether  the  plat  and  certificate,  or  the 
report  of  the  surveyor,  as  the  case  may 
be,  is  in  conformity  to  the  reauirements 
of  the  law  in  respect  to  the  aescripdoii 
and  identity  of  the  land.  It  is  no  con- 
cern of  the  court  whether  the  purchaser 
has  acquired  a  title,  or  whether  tne  owner 
has  properly  exercised  his  right  of  re- 
demption.   The  proceeding  is  tx  parti 
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in  its  character,  and  does  not  in  the  least 
affect  the  rights  of  third  persons. 

Nawlin  v.  Burwell,  883 

4.  The  owner  of  the  laiid  sold  for 
taxes  cannot  in  sudi  case  make  himself  a 
party,  to  show  he  had  paid  the  taxes  to 
the  purchaser,  or  to  show  any  other  ob- 
jection to  the  validity  of  the  tax  sale. 
No  such  question  is  affected  by  the  record 
of  the  plat  and  certificate,  or  the  report  of 
the  surveyor.  Jdem^        883 

TRUSTS  AND  TRUSTEES. 

1.  As  to  the  portion  of  his  property 
which  a  testator  gives  to  his  daughter  S, 
he  directs  that  his  executors  shall  hold  it 
in  trust,  and  manage  and  deal  out  the 
proceeds  thereof  for  her  and  family  as 
their  necessities  may  require. — Held: 
The  executors,  as  trustees  of  S,  may  use 
the  proceeds  arising  from  sales  and  col- 
lections, as  well  as  from  rents  and  profits, 
as  in  their  discretion  the  necessities  of 
said  S  and  her  family  may  require.  They 
may  give  her  possession  of  the  property, 
or  they  may  purchase  for  her  such  pro- 
perty as  they  may  deem  necessary  for  the 
use  of  herself  and  family,  or  to  enable  her 
to  cultivate  or  improve  the  real  estate  de- 
vised to  her,  and  to  erect  suitable  build- 
ings upon  the  real  estate,  so  as  to  enable 
her  to  reside  upon  and  cultivate  it.  And 
they  will  not  be  responsible  for  any  per- 
sonal property  which  in  their  discretion 
they  may  put  in  the  possession  of  said  S, 
and  which  may  be  wasted  or  lost  while  in 
her  possession.  And  they  may  sell  and 
use  or  reinvest,  as  in  their  judgment  the 
necessities  of  said  S  and  her  family  may 
require. 

Leivis  V.  Henrys  ex'ors  <&*  a/Jr.,  192 

2.  T,  an  executor,  employs  R  to  sell  a 
tract  of  land  for  him,  and  to  facilitate  it, 
T  executes  a  deed  to  R,  but  does  not  de- 
liver it.  R  makes  a  sale  to  B,  and  B  pays 
the  money  to  T,  and  then  T  delivers  the 
deed  to  R,  and  at  the  same  time  R  exe- 
cutes a  deed  to  B.  In  a  suit  by  a  judg- 
ment creditor  of  R  against  B  to  subject 
the  land  to  pay  his  debt. — Held: 

1.  By  the  conveyance  to  R  there  was 
an  implied  or  resulting  trust  in  favor  of 
B,  who  had  paid  the  purdhase  money ; 
and  this  trust  may  be  proved  by  parol 
evidence. 

Borst  V.  Nalle  <5r»  a/r.,  423 

2.  The  trust  having  been  folly  exe- 
cuted by  R  conveying  the  land  to  B, 

VOL.  XXVIII — 127 


before  this  litigation  was  commenced, 
it  seems  that  on  that  ground  parol  evi- 
dence is  admissible  to  establish  the 
trust.  Idem,        423 

3.  A  deed  of  trust  on  land  to  secure  a 
debt,  leaving  the  place  of  sale  to  the  dis- 
cretion of  the  trustee,  he  has  authority  to 
sell  the  land  outside  of  the  state  at  any 
place  he  in  his  discretion  may  select. 
And  the  Question  is,  whether  he  exer- 
cised that  discretion  fairly  and  prudently; 
in  other  words,  whether  he  committed  a 
breach  of  trust. 

Shurtz  <Sr*  als,  v.  Johnson  6*  als,,  657 

4.  The  deed  conveys  land  subject  to  a 
prior  lien,  the  prior  lien  being  certain  and 
ascertained,  the  trustee  may  sell  the  equity 
of  redemption.  Jdenif        657 

5.  The  deed  of  trust  having  been  taken 
without  any  notice  to  the  trustee  or  credi- 
tor of  the  existence  of  judgments  re- 
covered against  the  grantor  in  a  county 
other  than  that  in  which  the  land  lies, 
and  the  deed  having  been  recorded  before 
the  judgments  were  docketed  in  the 
county,  the  lien  of  the  judgments  were 
subsequent  to  that  of  the  deed  of  trust, 
and  presented  no  objection  to  the  sale. 

Idem,        657 

6.  A  canal  boat,  which  plied  between 
Richmond  and  a  point  in  Fluvanna 
county,  was  owned  by  T,  who  resided  in 
said  county.  He  sold  the  boat  to  C,  who 
lived  in  Richmond,  and  took  a  mortgage 
thereon  to  secure  the  purchase  money; 
which  mortgage  he  forthwith  recorded  in 
Fluvanna  county,  and  within  twelve 
months  thereafter  in  Richmond.  Between 
the  dates  of  the  recordation  of  the  mort- 
gage in  the  two  places,  judgment  credi- 
tors of  C  issued  yf^fi  facias,  under  which 
the  boat  was  seized  at  Richmond.  Upon 
a  bill  by  T's  adm'x  to  assert  her  (alleged) 
prior  lien. — Held  :  That  the  mortgage  in 
favor  of  her  intestate  was  properly  re- 
corded, and  she  had  priority. 

Lucado  <Sr*   als.   v.   TutwUet's 
adn^x  &  als,,  39 

VENDOR  AND  PURCHASER. 

In  1856  L  sells  land  to  T  by  parol 
contract,  receives  all  the  purchase  money^ 
and  puts  T  into  possession.  In  Januaiy 
1867  L  executes  a  deed  to  T,  by  which 
he  releases  all  his  claim  to  the  land,  and 
warrants  the  title.  T  then  sells  the  land 
to  W,  and  W  conveys  to  F.  In  March 
1866  B  recovers  a  judgment  against  L, 
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which  is  docketed  within  the  year.  In  a 
suit  against  F  to  subject  the  land  to  satisfy 
the  judgment  against  L. — Held: 

1.  That  the  registry  acts  do  not  ap- 
ply to  a  parol  contract  for  land ;  and  T 
having  paid  all  the  purchase  money, 
and  having  been  put  into  ]>ossession,  so 
that  he  had  a  valid  equitable  title  to 
the  land,  it  is  not  subject  to  the  lien  of 
the  judgment  against  L. 

Floydf  trustee^  v,  Harding  <5r* 
tf/r.,  401 

2.  The  valid  equitable  title  of  T  is 
not  so  merged  in  the  legal  title  ac- 
quired by  Ae  deed  of  L  to  him  as  to 
subject  the  land  to  the  lien  of  the  judg- 
ment against  L.  Idenif        401 

3.  The  principles  of  the  case  of  With- 
trs  V.  Carter^  4  Gratt.  407,  approved. 

Idem,        401 

2.  R  by  a  verbal  contract  sells  a  house 
and  lot  to  M,  who  pays  all  the  purchase 
money  and  is  put  into  possession.  R  has 
no  interest  in  the  property  which  may  be 
subjected  by  attachment  against  him  as 
an  absent  debtor  to  the  payment  of  his 
debt.      Hicks  v.  Riddick  <5r*  als.,        418 

3.  See  Attachment,  No*  3,  and 

Idem,        418 

4.  Where  a  tract  of  land  was  conveyed 
jointly  to  J  and  R,  and  about  the  same 
time  J  agreed  to  sell  his  moiety  thereof 
to  R  for  a  certain  price,  and  under  and  in 
pursuance  of  said  agreement  R  took  and 
held  exclusive  and  undisturbed  possession 
of  said  land  for  twenty-eight  years,  made 
valuable  improvements  thereon,  and  paid 
to  J  the  agreed  price  for  his  moiety,  it 
was  held  that  a  bill  filed  by  J  for  parti- 
tion must  be  dismissed,  and  that  R  had 
acquired  a  full  equitable  title,  which  the 
court  would  enforce  by  compelling  J  to 
make  a  conveyance  of  the  legal  title. 

Rhea  v.  Jordan,  678 

5.  Where  the  vendor's  lien  is  retained 
in  a  contract  for  the  sale  of  land,  though 
the  contract  is  not  recorded,  the  vendor's 
lien  has  priority  to  that  of  the  judgment 
creditors  of  the  vendee. 

Shipe,  Cloud  <5r*  Co.  v.  Repass 
&'als.,  716 

6.  When  a  parol  contract  between  a 
father  and  his  son,  for  the  sale  to  the  son 
of  a  tract  of  land,  in  consideration  of  the 
support  of  the  father  and  his  wife  for 
their  lives,  will  be  enforced.  See  Con- 
tracts, No.  4,  and 

7.  IV.  Lester  A  als.  v.  F.  W. 
Lester  <&  als.,  737 


WILLS. 

1.  A  paper  disposing  of  pimiqty  to  M 
and  S,  sisters  of  testatrix,  is  not  in  the 
handwriting  of  testatrix  or  signed  hf  ber. 
Twenty  years  after  the  date  oif  this  paper 
she  writes  about  an  indi  below  the  fiist 
and  signs  the  following:  As  M  is  dead,  I 
give  her  share  to  my  niece  G. — HxLD : 
Neither  nor  both  together  can  be  estab- 
lished as  a  will  under  the  Mrginia  stat- 
ute. Code  of  1873,  ^  118,  s.  4. 

Gibson  v.  Gibson  ^  eds^  44 

2.  Sec  Conditions,  Xo.  I,  Advamce- 
ments.  No.  i,  and 

Lewis  V.  Henry  s  ex'ors  6*  als^  192 

3.  Testator  by  five  separate  clauses  of 
his  will  gives  to  each  of  his  five  daagfa* 
ters  by  name,  certain  personal  property, 
"to  her  and  her  heirs  fiircver.**     By  die 

'  ninth  clause  he  gave  all  the  balance  of 

his  estate,  both  real  and  personal,  to  be 

equally  divided  among  his  children  before 

nam'Hl,  which  he  lends  to  them  during 

their  lives,  and  at  their  death  to  be  equal- 

I  ly  divided  among  their  children;  '*bat 

should  either  or  any  of  his  daughters  die 

without  an  hdr  of  their  own  body,  it  is 

'  his  will  that  all  the  property  loaned  or 

'  given  them  be  equally  divided  auKH^  his 

,  grandchildren." — Held:  The  daughters 

,  each  take  the  certain  property  given  them 

in  the  five  clauses  absolutely;  and  their 

•  right  thereto  is  not  cut  down  or  restricted 

•  by  the  concluding  provision  of  the  ninth 
\  clause;  that  only  applies  to  the  propeitji 
I  embraced  in  that  clause. 

Barksdale  &  als.  v.    IVkite  d 
I  als.,  224 

4.  Where  property  b  clearly  given  ab- 
i  solutely  by  one  clause  of  a  will,  the  right 

thereto  will  not  be  limited  or  restricted 
by  a  separate  clause,  unless  the  language 
of  the  second  clause  is  as  clear  and  ex- 
plicit as  the  terms  embraced  in  the  first 
clause.  It  is  not  sufficient  to  create  a 
doubt  from  other  terms  in  another  part  of 
the  instrument  —  possibilities  and  eren 
probabilities  will  not  avail.  If  the  bene- 
fit is  taken  away,  it  must  be  by  express 
words  or  by  necessary  implication. 

Idem,        224 

WITNESSES. 

I.  C  and  W,  defendants  in  a  suit,  give 
testimony  in  Uieir  own  behalf,  H,  the 
other  party,  to  the  matters  spoken  of  by 
them  being  dead.  C  is  cross-examined  on 
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all  the  issues  by  the  plain  tiflf,  with  a  know- 
ledge at  the  time  of  the  objection  to  his 
competency.  After  the  testimony  is 
ended  plaintiff  excepts  to  the  competency 
of  each  of  them,  on  the  ground  that  H  was 
^ead. — Held  : 

1.  The  plaintiff  having  cross-ex- 
amined C  on  all  the  issues  in  the  cause, 
that  was  a  waiver  of  the  objection  to 
his  competency;  and  it  cannot  after- 
wards be  made. 

HorcTs  adnCr  v.  Colbert  <fc  als.,^      49 

2.  Quare :  If  permitting  the  exami- 
nation of  W  in  chief,  without  objection 
before  it  is  dona,  is  a  waiver  of  the  ob- 
jection to  his  competency. 

Idem^        49 

2.  Whenever  the  character  of  a  witness 
for  truth  is  attacked,  either  by  direct  evi- 
dence of  want  of  truth,  or  by  cross-ex- 
amination, or  by  proof  of  contradictory 
statements  in  regard  to  material  facts,  or 
by  disproving  by  other  witnesses  material 
facts  stated  by  him,  or,  in  general,  when- 
ever his  character  for  truth  is  impeached 
in  any  way  known  to  the  law,  the  party 
calling  him  may  sustain  him  by  evidence 
of  his  general  reputation  for  truth. 

George  <Sr»  als.  v.  Pile  her  <fe  als.,  299 

3.  In  an  action  on  a  bond  by  the  assig- 
nee of  a  deceased  obligee,  the  obligors 
are  incompetent  witnesses  to  testify  in 
their  own  behalf  under  the  statute  Code 
of  1873,  cli-  172,  J  22. 

Grigsby  &  als,  v.  Simpson ^  as- 
signee, 348 

4.  An  executor  who  conveys  land  with 
special  warranty,  who  is  not  a  party  to  the 
suit,  and  has  no  interest  in  the  result  of 
it,  or  in  the  record  as  an  instnmient  of 
evidence,  is  a  competent  witness  to  prove 
facts  in  relation  to  his  sale  and  convey- 
ance of  the  land,  in  a  contest  between  the 
creditor  of  his  grantee  and  a  purchaser 
from  him. 

Borst  V.  NalU  <fe  als.,  423 

5.  T,  an  executor,  employs  R  to  sell  a 
tract  of  land  for  him ;  and  to  facilitate  it. 


T  executes  to  R  a  deed,  but  does  not  de- 
liver it.  R  makes  a  sale  to  B,  and  B  pays 
the  purchase  money  to  T ;  and  then  T 
delivers  the  deed  to  R,  and  at  the  same 
time  R  executes  a  deed  to  B.  In  a  suit 
by  a  judgment  creditor  of  R  against  B, 
to  subject  the  land  to  the  payment  of  his 
debt. — Held  : 

1.  T  is  a  competent  witness  to  prove 
that  R  sold  as  his  agent,  that  the  con- 
veyance to  him  was  that  he  might  con- 
vey to  B,  and  that  B  paid  the  purchase 
money  to  T.  Idem,        423 

2.  By  the  conveyance  to  R  there 
was  an  implied  or  resulting  trust  in  fa- 
vor of  B,  who  had  paid  the  purchase 
money;  and  this  trust  may  be  proved 
by  parol  evidence.  Idem,        423 

3.  The  trust  having  been  fully  exe- 
cuted by  R  conveying  the  land  to  B 
before  this  litigation  commenced,  it 
seems  that  on  that  ground  parol  evi- 
dence is  admissible  to  establish  the 
trust.  Idem,        423 

4.  R  being  dead,  B  is  not  a  compe  • 
tent  witness  on  his  own  behalf  as  to 
the  sale  and  conveyance  of  the  pro- 
perty. Idem,        423 

6.  The  testimony  of  a  witness  for  the 
plaintiff  is  objected  to  by  the  defendant, 
because  the  witness  had  sold  and  rented 
from  the  landlord  of  the  defendant  the 
land  in  dispute  by  deed  under  seal ;  and 
he  cannot  disparage  the  title  which  the 
witness  had  so  acknowledged. —  Held: 
Though  that  would  be  good  ground  for 
not  permitting  him  to  deny  the  title  of  his 
landlord  in  an  action  against  him  for  rent 
or  possession,  it  certainly  is  not  good 
ground  for  his  incompetency  to  deny  that 
tact  in  a  controversy  between  other  par- 
ties, in  which  he  has  no  interest. 

Bartley  v.  Mc Kinney,  750 

7.  A  witness  intended  to  state  the  facts 
according  to  the  best  of  his  knowledge 
or  understanding  and  belief.  It  will  be 
so  presumed  in  the  absence  of  evidence 
to  the  contrary.  Idem,        750 
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